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Terms, Abbreviations,and Acronyms
Terms
the private party (individual,corporation,partnership, or consortium) submitting a
proposal to developa private power project.

Applicant:

Backup power: reserve power for special circumstances, such as an emergency or system
failure.
BOO/BOOTIBLTschemes: Build-Own-Operate (BOO) and Build-Own-Operate-Transfer
(BOOT) schemes are methods by which private sector participation in the power sector is
encouraged. Under these approaches, a project company under private ownership, or a joint
venture with a minority public participation, is set up to plan, finance under limited recourse,
design, construct, and operatepower generationfacilities. In a BOOT arrangement,ownershipof
the facility is ultimately transferred to another entity after a specified period of operation. A
variant is the Build-Lease-Transfer(BLT) scheme.
Businessinterruption:stoppageof normalbusinessoperations.
Buy-backrate: the rate charged by a utility to a private power developerfor buying back some
or all the power the developer is obligatedto deliver.
Counterguarantee:a third-partyguaranteethat is used when one party purchases a service or a
product for monetary payments and this party's ability to make payments is in question. This
guarantee is required by the provider of the service or product to ensure that payments will be
made.
Cross-subsidies:the allocation of funds provided by one or more products or sectors of the
economyto other products or sectors of the economy. Often this process is not transparent (e.g.,
high prices for industrial users of electricity can be used to provide subsidies to domestic
consumers).
Debt service: periodic payment of principal and interest on loans, bonds, or fixed/floating-rate
notes.
Devaluation:a government action to reduce the purchasingpower or value of local currency
against convertiblecurrencies.
Easements: a right given to an individual or group to make limited use of another's real
property.
Expropriation:a forcedtransfer of ownershipfrom a private owner to a governmentinstitution.
Financialclosing: occurs when all the conditionsof lenders and investors have been met, and
financing disbursementscan take place.
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Franchise: the grant of certain rights to an individual group, partnership, or corporation,
sometimescalled a concession.
Hardcurrency:all major convertiblecurrencies, such as the U.S. dollar, the British pound, the
German mark, the Japanese yen, the French franc, the Swiss franc, the Italian lira, the Dutch
guilder.
Homecountry:the country in which a private power developeris registered.
Hostcountry:the country in which the private power project is taking place.
Indexedtariff: an adjusted tariff, based on a variable such as periodic fuel price, interest rates
(local or foreign),exchangerate, and/orinflation rate.
Implementation
agreements:project-specificagreementsthat provide government assurances
and guarantees to private power producers required for successful project development and
allocation of risk.
Implementation
team: the private power developer and its contractors.
Independentpowerproducers:private power producers who have developed power plants,
typically on a project finance basis, to sell power to an existingutility or directly to distributorsor
large consumers.
Investors: individuals, groups, or companies that invest cash in a private power developer,
group, or company.
Irrevocable
liquidcredit: a guarantee by a comnercial bank to providecredit on demand up to a
specified maximumlimit. This serviceis providedby banks for a fee.
Least-costexpansionanalysis:analysis of the options available for expansion of the electric
system to determinethe cheapest optionto achievethe intended objectives.
Lenders: commercial banks or other lending institutions that provide loans for investors or
directly to a private power developer company for the purposes of developing and building a
power plant.
Limited-recoursefinancing: a lending arrangement under which repayment of a loan and
recourse in the event of a default relies mainlyon the project's cash flow.
Liquidated damages provisions:specific amounts, with a cap, a construction contractor is
obligatedto pay the project companyin case of nonperformanceor scheduledelays.
Nondiscrimination: avoiding making distinctions between entities outside of any given and
specific evaluation criteria.
Nonrecourse
financing:recoursefor debt repayment,default, or both belongs exclusivelyto the
project company.
Nonutilitygenerators: power producers other thanpublic utilities.
Peakpower: the maximum noninstantaneouselectricpower in a specified period of time.
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Performancebonds: guarantees purchased by the project developer issued by commercial
banks or insurance companiesfor an entity to guaranteefull and successful implementationof a
contractaccordingto prespecifiedperformanceguidelines.
Plant downtime:time when the power plant is not producingpower because of scheduled or
forced outage or shutdown.
Powerpurchaser:the entity purchasingpower from a private power developer. Usually, the
public utility of the host country is the power purchaser.
Privatepowerdeveloper:an individual, group, or company that develops power plants on a
private basis to own,operate, lease, and/ortransfer.
Projectcompany:the special-purposeentity that assumes legal and financial responsibilityfor
constructionand operation of the project. Recourseis limited to the project company.
Project risk: the total risk, includingcommercial,political,and forcemajeurerisks.
Proposal:a writtenoffer, based on the covenants,terms, and conditionsas containedin the RFP.
Rateof return:percentageof returnon equity that developersexpect from a project.
Requestfor proposal(RFP): issuedby a utility or governmentto solicit bids for a project. It is,
collectively, all the covenants, terms, and conditions contained in the following sections and
appendixes: Information for Applicants,Instructions to Applicants,Performance Specification
and any applicable drawings,draft ImplementationAgreement,draftPower Purchase Agreement,
and possible draftFuel SupplyAgreement.
Rightof appeal: the right of specifiedparties to legal arrangementsto request another hearing
by a higherauthority accordingto guidelines specifiedin a governinglaw.
Risk profile: the level of risk due to political, economic, or financial uncertainty to which an
investor is exposed. This determines the rate of return that an investor requires in order to
tolerate exposureto the level of adversityin any country.
Rule 144A: allows the sale of restricted investment-grade securities (notes or bonds) to
"qualified institutional buyers" without registration with the U.S. Securities and Exchange
Commission,therebyprovidingforeigncompaniesaccessto the U.S. capital market. The issue of
these securities does not require the same samedetailedfinancialinformationas a public offering.
However,three years after their issue, 144Asecuritiescan be freelytraded in the U.S. market.
Sovereignguarantee: government guarantee (e.g., of the obligations of a purchasing utility
under a power purchaseagreement).
Tariff:rates charged for the energy,capacity, and miscellaneousservicesincluded in the PPA.
Tax holidays:exemptionsfrom some or all taxes for a specifiedperiod.
Turnkeycontract: a contract given by the project developer to a prime contractor who will be
responsible for the design and implementation of a project from start to finish, and who will
provide a completed,operationalproject on a stipulateddate, on a lump-sumbasis.
xi

Abbreviationsand Acronyms
BLT
BOO
BOOT

Build-Lease-Transfer
Build-Own-Operate
Build-Own-Operate-Transfer

BOT Build-Own-Transfer
ECO
EPC contract
HC
IA
IBRD

Expanded Cofmancing Operations of the World Bank
Engineering, Procurement, and Construction contract
Host Country
Implementation Agreement
Intemational Bank for Reconstruction and Development

ICB

International Competitive Bidding

IFC
IPP
IRR

International Finance Corporation
Independent Power Producer
Intemal Rate of Return

kWh
LCA
MIGA
O&M
OECD
OPIC
PPA
RFP
ROE
SP

kilowatt hour
Land Conveyance Agreement
Multilateral Investment Guarantee Association
(member of the World Bank Group)
Operations and Maintenance
Organization for Economic Cooperation and Development
Overseas Private Investment Corporation
Power Purchase Agreement
Request for Proposal
Retum on Equity
Security Package
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ExecutiveSummary
1
This report has been prepared to help governments of developing countries
address some of the constraints that have impeded development of private power
generation projects.
2
Both the World Bank and the IFC explicitly support a major role for the
private sector in .power supply. The private sector can be an important source of
financing for power, a factor that is especially relevant for the financially pressed public
sectors of many developing countries. Private power producers also tend to operate more
efficiently than publicly owned facilities, since they normally accept responsibility for
project risks, such as construction cost overruns and efficient operation of the plant.
However, the macroeconomic, legal, and regulatory environments of developing
countries frequently do not encourage competitive proposals for investment in private
generation. At the same time, these countries often receive unsolicited bids for power
development that do not take account of the full system costs and, more importantly, may
not provide least-cost power.
3
This document therefore seeks to assist developing countries both in
cultivating the requisite investment environment and in developing the mechanisms and
procedures they need to solicit and evaluate internationally competitive proposals for
orderly private power development. In particular, the report discusses how to prepare
bidding documents and undertake effective technical and commercial evaluation of bids.

Host-CountryBusinessEnvironment
4
Crucial to the success or failure of privatization in the power industry of
developing countries is the stability of a host country's macroeconomic environment. In
particular, the host country's policymakers and political leaders must agree on the role
that the private sector should have in the electric power industry, and they must then
develop the laws, regulations, and mechanisms to facilitate private power projects.
Initiation of the first private power projects in a developing country can set
5
the stage for the creation of a legal framework for the sector that will help attract
investors and lenders to private power development in the country. Governments wishing
to encourage private power development should structure the sector to create competition.
In the initial stage, competition can be established without restructuring by permitting the
existing public utility to purchase power from private producers on a competitive basis.
6
Since power generation activities can be competitive, it should be possible
to reduce the need for regulation. On the other hand, power transmission, which is
considered to retain the characteristics of a monopoly, should be subject to regulation. A
separate transmission company can be responsible for purchasing power on a competitive
basis, for operating the grid, and for load dispatch.
xiii
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7
Governments should eventually institutionalize the regulatory process to
reduce the number of conditions that need to be included in the contractual agreements
for private power projects, and they should provide published procedures, including the
specific steps and approvals needed for project processing. Professional management,
institutional independence, and predictable pricing mechanisms are essential to an
effective regulatory function. The regulatory structure should ensure the financial
viability and creditworthinessof utilities purchasingpower from private producers.

FinancialandCommercialIssues
8
The most important consideration for a developer of a private power
project is that the project is "bankable,"or capableof being financed.
9
Established electric utilities finance new projects on the basis of their
credit standing in capital markets, a method called balance-sheetfinancing. Private power
projects, however, are usually undertaken with project financing. This involves the
formation of a private company or joint venture to plan, finance on a limited-recourseor
nonrecourse basis, design, construct (or lease), and operate power developments. With
project financing, lenders and investors look to the project's cash flow for repayment of
principal and interest, and for returns on investment. They look to the assets as collateral
in the event of a default. Private power projects are financed on a "project" basis because
they are normally developed by forming a new company that has no other assets and no
previous performnanceor credit standing.
10
The report discusses project financingin relation to the specific problems
and conditions of developing countries. Although project finance would seem to have
advantages over traditional balance-sheet financing, experience in developing countries
has not confirmed this. The reason is that project sponsors, lenders, and governments
often have difficulty in reaching agreement on the sharing of risks, which are often much
greater in developing countries. Moreover, agreeing on the project structure and
contractual arrangementscan be a lengthy process. Each country and project has unique
circumstances that will affect the final structure, agreements, and terms of the project.
Recently, some new sources of nonrecourse funding have become available,but the longterm availability of such sources has not yet been established.
11
Another vital issue for the commercial viability of power projects is the
tariff structure. The most common pricing approach followed in private power
agreements is the two-part tariff, comprising a capacity charge, which is designed to
recover the capital or fixed costs of the plant, and an energy charge, which varies with the
net amount of energy in kilowatt hours actually delivered by the power producer to the
purchasing utility. These rates may be adjusted by various incentives and penalties and
through indexation, which provides the producer, operations and maintenance operator,
and the project's debt and equity sponsors with greater certainty that their costs and
earnings will not erode during the life of the project because of factors beyond their
control.
xiv
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The bottom line in any project is the return to equity participants.
12
internal rate of return (IRR) varies among countries and projects,
the
specific
Although
power plant developersnormallyrequire an IRR of 15 to 20 percent on the total project or
at least 20 to 30 percent on invested capital. The specific IRR and return on equity
sought will depend on macroeconomicand country risk factors in each case.
Risk
Power generation projects involve risks for all parties-the power
13
purchaser, the project developer,and the lenders. Risks fall into three general categories.
Commercial risks relate to potential problems during construction, such as cost and
schedule variations (completionrisks); to problems in the operation of the plant, such as
might stem from faulty operationor poor performance(operationalrisks); and to potential
failures to generate cash flow or meet demand (supply and market risks). Political or
country risks are specific to the host country and may include currency and foreign
exchange risks, government default on contractual obligations, expropriation, and civil
turmoil. Finally, projects must be preparedfor nonpoliticalorforce majeure risks. These
are caused mainly by natural disasterssuch as fires, floods, storms, or earthquakes.
The developmentof private projects can proceed successfullyonly with an
14
appropriate allocation of risks. Generally, project developers take risks that are
foreseeable and manageableor for which they are adequatelyrewarded. However,when
developers are not able to provide guarantees that are adequate in the judgment of the
lenders, the lenders will seek such guaranteesfrom the host government. One of the main
reasons many private power projects in developing countries have not progressed has
been an inability to meet the requirementsof lenders, notably the provision of guarantees
from governmentscovering the power purchasers' obligations,foreign exchangerisk, and
so on.
A well-structuredproject implementedby an experiencedpower producer
15
selling to a creditworthy purchaser that has a good record of meeting debt-service
commitmentsshould not require a governmentguaranteewhen the country's politicaland
economic environment is favorable. However, this is seldom the case, and that is why
most lenders require some form of sovereign guarantee.Comprehensivecoverage of all
project risks through a blanket governmentguaranteeis not feasible,however.
The ability of the parties to agree on how risks will be shared is often the
16
key to initiating a successful project. The important element is that risks be accepted by
the project parties most suited to bear them, as outlined in the security package for the
project.
The Security Package
The security package is established through various contractual
17
arrangements and comprises the key agreements, contracts, and government
xv
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undertakings. These seek to reduce lenders' and investors' risk by establishing legally
binding obligations, financial structures, and operational procedures. Before loan funds
can be disbursed, the lenders will wish to be satisfied that all the main agreements meet
their requirements and have been executed.
18
The implementation agreement (or state support agreement) is between the
project company and the government agencies that have the authority to provide the
guarantees, assurances, and support necessary for private power development.
19
The power purchase agreement (PPA) is the central contract in a private
power project. From the obligations set forth in the PPA the project generates revenues.
The sale of power provides the revenues or cash flow to meet debt service, operating
costs, maintenance, and return on investment. For this reason, the creditworthiness of the
power purchaser is a key factor in assessing commercial risk.
20
Once the parties to the PPA have been established, a contract must be
structured to provide an uninterruptible cash flow when the power producers are fulfilling
their obligations. Often a take-or-pay or firm-capacity sale arrangement is sought by
developers to assure a minimum cash flow. From the perspective of a purchasing utility,
however, it is more desirable to have plant that is "dispatchable." This enables it to
operate its entire system on the basis of merit-order dispatch.
21
Other formal agreements in the security package include the land
conveyance agreement, which ensures that the power producer will have control of the
land needed for the power plant and switchyard; ownership agreements, which delineate
the obligations among the entities composing the project company; the construction
contract and operations and maintenance agreements; and the fuel supply agreement,
which ensures security of a long-term fuel supply.

Project Procurementand Selection
22
Before calling for bids for provision of private power, the.power purchaser
should have a comprehensive prefeasibility study prepared to establish the requirements
of the project.
23
Selection among potential private power suppliers is best based on
competitive solicitations, since these are most likely to lead to least-cost supply.
Solicited proposals can be obtained by calling for competitive bids for development of
projects for a specific and proven technology, size, and location. These are described as
structured requestsfor proposals (RFPs). Unsolicited proposals are those that have been
prepared and submitted solely at the initiative of the party interested in providing
privatized power, and not in response to an official RFP. Host countries should view
unsolicited proposals with a fair degree of circumspection; proposals outside the
competitive process, where such a process has been established, may seriously undermine
the success of competitive solicitations. In addition, it is strongly recommended that
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before calling for bids for private power the host-country government should prepare a
" short list" of three or four qualified developers.
24
Well-defined evaluation criteria and transparent evaluation processes lend
credibility to the procurement effort. Responding to an RFP is expensive, so if the
evaluation criteria are not clearly defined, potential bidders may be reluctant to submit
proposals. The security package and financial structure sections of the RFP outline an
applicant's responsibilities to the power purchaser regarding the implementation
agreement, power purchase agreement, fuel supply agreement, land conveyance
agreement, insurance requirements, government approvals, O&M agreement, and project
financing. Regardless of the scope of the RFP, however, all evaluations will be
concerned with two general types of factors: price and nonprice. The specific prices for
capacity and energy are the starting point. The specific nonprice factors that are
considered will reflect the power purchaser's priorities and other concerns.
25
The selection and evaluation of bids should be a two-step process. The
first step, selection, should determine whether bidders can demonstrate relevant
experience. The second step, evaluation, should be based on price. Financial close
occurs when all agreements have been executed and financing arranged and
disbursements from the proceeds of the financing can take place. This process is the final
step before implementation of the project.
26
The ultimate goal of any private power effort is a project that operates
well, has been completed on time and within budget, and generates the expected
revenues. Although much of the onus for achieving this objective is on developers, not
even the most experienced and seasoned will be able to complete a project successfully
without an enabling political, legal, and regulatory environment or the requisite financial
climate to encourage investors.
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A

1
Introduction
Purposeof the Report
1.1
A severe shortage of finance for public power development has led to a
dramatic increase in interest in private power developmentaround the world. It has been
estimated that there are more than 500 proposals under consideration in developing
countries. Governmentsin developingcountries,particularlyin Latin America and Asia,
are restructuring their power sectors to encouragecompetition and attract greater private
sector participation, especially in generation. Private power producers not only attract
new financing sourcesfor developingcountriespower sectorsbut also assume the risks of
construction cost overruns and operations. Moreover,they have already demonstratedan
ability to complete projects on time and operate them more efficiently than publicly
owned facilities. Yet despite the advantages of private power production, very few
private power projects have been successfullyimplementedin developingcountries. This
report seeks to help governrmentsof developingcountriesaddress some of the constraints
that so far have impeded developmentof private power generationprojects.
1.2
The U.S. Agency for International Development (USAID), Office of
Energy and Infrastructure, provides technical assistance to promote private sector
participation in the energy sectors of developing countries through its Private Sector
Energy Development (PSED) program. The PSED program assists developingcountries
in designing and implementing policy and regulatory reforms needed to attract private
power developers. It also provides technical experts to assist in these areas and with
solicitations,requests for proposals,and evaluationof private power proposals. USAID's
program also advises on sources of financing, structuring of private projects, and risk
mitigation, and it arranges study tours and training. See Annex 1 for an overview of the
PSED program.
1B3
Like USAID, the World Bank and the International Finance Corporation
(IFC) have also established new policies to assist and support private power project
investment in developingcountries. The World Bank's support, through its new lending
policies, aims at assistingits borrowersin establishinga regulatory environmentthat will
provide opportunities for competition for supply between private power producers and
1
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existing public utilities. Most of the Bank's assistance for private power projects has
been through financial intermediaries or loans guaranteed by governments, as required
under its charter. The Bank also considers financial support for power sector reform,
including sector restructuring and regulation, and provides advice on structuring of
projects, processes of bidding, and the like. IFC's participation, on the other hand, has
been in the form of direct loans, equity, and mobilization of financing from other sources,
including syndication of IFC loans among commercial banks and provision of advice on
project preparation and private sector policies. Unlike World Bank loans, IFC loans and
investments are not guaranteed by host countries' governments.
Both the Bank and IFC explicitly support a major role for the private
1.4
sector in power supply. However, solicitation of proposals for development has not been
systematic, and developing countries have been receiving many unsolicited bids that do
not take account of the full system costs and, more importantly, may not provide leastcost power. Moreover, although many projects are being approved through negotiated
contracts based on a memorandum of understanding or a power purchase agreement, few
of them have actually gained financing because governments have underestimated their
complexity and the difficulty of meeting lenders' requirements.
1.5
This report is intended to provide a starting point for the formation of the
requisite environment to foster private power and the mechanisms and procedures
necessary to facilitate the request, submission, and evaluation of private power proposals.
The topics include some of the policy directions and associated legislative, regulatory,
and institutional frameworks essential to the development of private power. In addition,
the report addresses the concern of the power purchaser that power projects be consistent
with the country's resource-use plans and expected needs for power. Also discussed are
the financial mechanisms, agreements, and contracts used to convey the fundamental
commitments and obligations that are the basis for private power projects.
The report also seeks to assist governments in developing countries to
1.6
solicit internationally competitive proposals for orderly private power developments and
to obtain suitable financing on reasonable terms. It discusses how to prepare bidding
documents and how to undertake technical and commercial evaluations of bids. This, it
is hoped, should help developing countries obtain private power at the lowest possible
cost. Host countries should also be enabled to meet demands for power and, it is hoped,
avoid excess capacity and the need to retire existing plants prematurely. Facing the
reality that traditional sources of funding from multilateral and bilateral organizations
cannot meet all the rapidly increasing demands for electric power financing, developing
countries are recognizing that private sector involvement can help.
This document incorporates information extracted from pertinent
1.7
documents and experiences of the World Bank, USAID, and other international agencies;
procedures and directives issued by U.S. and state-level regulatory agencies related to the
establishment and operation of independent power producers; and knowledge obtained
through the review of recent competitive bidding for private power projects in developing
countries.

Introduction
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Overview of Private Power Concepts
The three most common approaches for achieving private sector
1.8
participation in the electric power sector are (a) privatization of existing assets through
the sale or transfer of ownership (commonlyinvolving the sale of stock shares through
local stock exchanges); (b) long-term lease of public electric power facilities for
operation and maintenanceby the private sector; and (c) development, ownership, and
operation of new electric power facilities by the private sector. To date, most private
sector participationhas been in the third category. Accordingly,these guidelines address
principally the third approach-private power generationprojects.
Private power plants developed by independent power producers are
1.9
normally project financed. This type of financing differs from the corporate financing
used by existing utilities, through which projects are financed on the basis of the asset
backing and creditworthinessof the utilities (i.e., on the strengthof their balance sheets).
The development of private power generation projects necessarily
1.10
involves the allocationof risks among the power purchaser,the project developer, and the
project lenders. In selecting among power projects, power purchasers have a number of
concerns. Although the price of the power being offered may be a primary concern, it is
by no means the only one. The power purchaser also has a keen interest in ensuring that
the power project will provide the type of generation required (e.g., base load,
intermediate, or peaking capacity); that the project will enter commercialoperation when
needed; that the generating facility will be dependable and dispatchable; and that the
project will be viable in the long term. The specific concerns of the power purchaser
should be reflected in the evaluation criteria adopted for project selection based on an
invitationto bid.
1.11
In its simplest form, the most important considerationfor a developer of a
private power project is that the project is "bankable"-that is, capable of being financed.
This requires a balance between project risks and returns such that financing can be
obtained on a limited or nonrecourse basis. Under this type of financing, the revenues
from the operation of the project are looked to by lenders and must be sufficientto cover
the interest and principal paymentsto lenders as well as to provide a reasonable return to
the equity investors.Because "bankability"is the most basic elementof the private power
development process, many of the documents and agreements discussed in these
guidelines are aimed directly or indirectly at facilitating the provision of necessary
financing. Without such financing, the prospects for developing private power are
diminished significantly.
A variety of schemes are used to formulate private power projects. These
1.12
vary in structure and format depending on the conditions and requirements under which
the project is executed. The most commonlyfound are the following:
*

Build-Own-Operate(BOO)
Build-Own-Operate-Transfer(BOOT)
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Build-Lease-Transfer (BLT).

1.13
These arrangements involve the formation of a private company or joint
venture being set up to plan, finance on a limited-recourse basis, design, construct (or
lease), and operate power developments. Many utilities have preferred to adopt a BOOT
approach so that the plant will eventually be transferred to them. However, the World
Bank generally prefers to see the private developers and investors retain responsibility for
operation of the plant so that the benefits of private management can be maintained for
the life of the plant.

Use of the Report
1.14
The implementation of private power projects is not a simple process, and
experience so far in many developing countries has been that agreeing on the internal
framework and contractual arrangements can be a lengthy process. Each country and
project has unique circumstances that will affect the final structure, agreement, terms, and
conditions of the project. This report, although general, provides information to
demonstrate the complexity of the process and to identify and discuss areas in which
governments may need additional information, support, or both. It may also help
determine whether the host-country environment, including the clarity and definition of
the project selection and implementation process, is attractive to private power developers
and investors. However, the report does not obviate the need to appoint experienced
financial and legal advisors to assist the host country. This document is likely to be most
useful to countries about to invite private power investment participants for the first time.
Once independent power projects have become established, their role, and the scope for
competition, should be enhanced.
Furthermore, approaches to private power
developments are continuing to evolve, and the details of these arrangements are likely to
change as the private sector's role increases.
1.15
Chapter 2 discusses the host-country business environment and its
political, economic, legislative, regulatory, and institutional/organizational aspects.
Chapter 3 treats the financial and commercial issues; project financing structure; taxes,
duties, and levies; tariff structures; fuel supply, transmission, and distribution; and returns
on equity. Chapter 4 assesses the degree of risk that each party (public or private)
assumes-commercial,
political, and nonpolitical. Chapter 5 explains the different
agreements that compose the security package and that need to be executed to enable
financial closure and approval of loans for financing the project. Key provisions covered
in the main agreements can be found in the annexes: Implementation Agreement (Annex
4); Power Purchase Agreement (Annex 5); Fuel Supply Agreement (Annex 6); and
Construction Contract (Annex 7). Chapter 6 sets out the methods of bidding, bid
preparation, and bid evaluation and explains the requirements for project closing.

2
Host-CountryBusinessEnvironment
Politicaland Economic
2.1
One of the most important factors contributing to the success or failure of
privatization in the power industry of developingcountries is the stability of a country's
macroeconomicenvironmentand its ability to foster a sustainableframework for private
power development. Investors,lenders, and private power developers must believe that
the host country's economywill remain stable, if they are to have the confidenceto make
long-term financial conunitments. Countrieswith stable exchange rates and inflation and
predictable political environments are thus much more likely to attract private power
projects at lower costs than countriesthat lack these attributes.
2.2
In addition to political stability,political consensus is essential to provide
a suitable framework for private power development. Policymakersand political leaders
must agree on the role that private sector shouldhave in the electric power industry of the
country and then develop the laws, regulations, and mechanisms that will facilitate
private power projects. Moreover, a degree of political consensus must be reached,
because many of the issues involved in establishingan attractive environmentfor private
power will likely affect other politicallysensitivematters. For example,where electricity
is sold by state utilities at subsidized prices, nonsubsidized private power may not be
competitive. Removing subsidies to make private power feasible, however, is likely to
raise political opposition (e.g., among subsidized domestic or industrial consumers),
which must be resolved if private power is to become a viable alternative to public
supply, especiallyif it is intended to establish competitionfor supply between public and
private producers.
2.3
Private power developers and lenders are also concerned about issues
affecting the long-term reform of the electric power sector:
*

Adoption of broader privatizationpolicies (e.g., covering divestiture of assets of
public enterprises and utilities)

*

Legislation for licensing of electric power systems to private power developers
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Elaboration of clear rules and procedures for approval and operation of private
power projects.

Legislative
2.4
It is not essential to have a comprehensive legal and regulatory framework
for private power in place for a country to undertake private power projects.
Nevertheless, some basic legal provisions must be in force to ensure the presence of
private power. These may include basic provisions permitting private sector involvement
in the electric power industry, obligating the existing utility to purchase power from
private suppliers where it is economic to do so, and providing for enforcement of
contracts and settlement of disputes. Disputes should be resolvable by clearly defined
and equitable procedures or through binding arbitration. If the basic enabling legislation
exists, private projects can be structured, and obligations can be clearly defined and
established in contractual agreements between the private power producer, the purchaser
of power, and the government. The main contractual agreements for private power are
discussed in chapter 5.
2.5
The development of the first private power projects in a host country can
set the stage for the creation of a legal framework in the sector that is designed to attract
investors and lenders to private power development. As the private sector role evolves, a
more comprehensive legal framework can be established. The laws should be simple and
should cover the following basic elements:
*

Responsibilities of ministries and government agencies for private power sector

*

Utilities and power companies that will be subject to the law

*

Issue of licenses and power franchises and trade restrictions

*

Responsibilities, obligations, and rights of power purchasers

*

Mechanisms for resolving disputes between the power purchaser and the project
developer, owner, or operator

*

Enforceability of contractual commitments

*

Regulation and control of prices for sales of electricity

*

Regulation of the terms and conditions of electric service

*

Tax obligations of the private power sector

*

Objectives and scope of the law in terms of safety and environmental legislation

*

Rights related to easements of land for power plants and transmission facilities

*

Broad regulations for operation, labor relations, and management oversight.
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Even if basic in scope, the laws must be clear. Legislation that gives
2.6
government regulators excessive flexibility in approving new projects creates uncertainty
for investors and developers that may deter or impede the development process.

Regulatory
2.7
Like the legislative framework, an established regulatory structure is not a
requirement for the development of private power projects, but its existence can be very
helpful. Normally in private power projects, the conditions and obligations of the power
producer, purchaser, and host government are clearly defined in specific project
documents, such as the implementation agreement and power purchase agreement. These
define the relationship between the producer, purchaser, and host government and should
provide safeguards to protect the interests of all parties. The extent of these safeguards
should be deterrnined during the earliest phase of the project. However, the absence of
clear regulations may prolong the negotiations, especially in countries where government
officials do not have a strong background in and understanding of private power
development issues and where they may lack full authority to make decisions on behalf
of the government. An effective regulatory environment can help to promote financially
sound practices by utilities, and it can thereby increase investors' and lenders'
confidence.

Governments should eventually institutionalize the regulatory process to
2.8
reduce the number of conditions that need to be included in the contractual agreements
for private power projects. Governments also should provide published procedures,
including the specific steps and approvals needed for project processing. These should
identify the agency (or agencies) in charge of permit and licensing procedures, tariff
policies, and so on. The key features of a sound regulatory framework are as follows:
v

Transparency and openness of the system
Clear articulation of regulatory objectives and the wholesale and retail tariffsetting mechanisms

*

A legal structure that clearly defines the rules and procedures that allow
participation by the private sector

*

The conditions enabling market entry and exit of private companies

*

A well-defined process for issuing private power project permits and licenses.

2.9
Some countries may have an existing regulatory body that governs the
electric power sector, but that entity may not be equipped to handle the approval of
private power developments. Professional management, institutional independence, and
a predictable pricing mechanism are essential characteristics of an effective regulatory
The regulatory structure should ensure the financial viability and
function.
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creditworthiness of utilities that are to purchase power from private producers. Otherwise,
investors and lenders will look to governments to provide assurances and guarantees.

InstitutionalandOrganizational
Aspects
2.10
The structure of the electric power industry is a key element in the
development of private power in developing countries. Most developing countries have a
single national utility that is responsible for generation, transmission, and distribution. In
other cases, the industry is more fragmented, and responsibility for power supply lies
with regional or state utilities, which may or may not be involved in all three functions.
Very few developing countries have long-standing privately owned electric power
operations. Regulation of the sector has traditionally been the responsibility of the
ministries of Electric Power or Energy-especially
project approval, processing, and
resource-use policy.
2.11
Governments wishing to encourage private power development should
structure the sector to create competition. In the initial stages, competition can be
established without restructuring by permitting the existing public utility to purchase
power from private producers on a competitive basis. This creates opportunities for
competitive procurement but does not involve the public utility's own plant. It also limits
the extent of competition. In larger power systems, separation of generation functions
from transmission and distribution has been found to be essential to increasing supply
competition. Because generation activities can be competitive, it should be possible to
reduce the need for regulation in that subsector. On the other hand, transmission, which
is considered to retain the characteristics of a monopoly, should be subject to regulation.
A separate transmission company can be responsible for purchasing power on a
competitive basis, for operating the grid, and for load dispatch. Where full competition is
being sought, wheeling arrangements should give private producers the right to use the
transmission grid. This should enable producers to sell directly to distributors and will
provide opportunities for retail competition and sales to large bulk customers. Retail
competition removes the exclusive right to supply that public utilities and franchise
holders have enjoyed.
2.12
Promoting private power requires rationalization and coordination among
the utilities, ministries, and government agencies that affect the power industry. In
countries with both central and regional regulatory institutions, rules and regulations must
be reconciled. The country's power sector structure must be organized and regulated to
expedite and facilitate timely review and approval of private power project proposals.
Lengthy evaluation processes increase development and project costs. When possible, the
government should institute a "one-stop-shop" concept whereby developers can obtain
information on processing and approvals from a single agency. That arrangement can
greatly facilitate the approval or accreditation process for private projects. Several
developing countries have established a single agency responsible for encouraging private
power development (e.g., Pakistan and Philippines).

3
FinancialandCommercialIssues
FinancingStructure
3.1
Established electric utilities typically initiate new projects with financing
that is obtained based on their credit standing in capital markets, and the utilities
themselves are responsiblefor repaying the debt. This method of financing is referred to
as balance-sheetfinancing. For private power projects, no single financing structure is
typical or optimal, but primary responsibility for financing lies with the developer or
sponsor of the project.
3.2
Financing drives a project's commercial structure, the technical
parameters, and the speed of implementation. For example, a developed-countryutility
building a power plant will use internal sources of funds and will borrow, principally
from the capital markets. It will have great flexibility in choosing the technology and
plant configuration. The project can also be implementedquickly because procurement
policies and contractingprocedures are already established. These countries have higher
credit ratings and more stable political and economic climates, so financing a private
power project also can be much simpler and may not require many of the agreementsand
guarantees that developers and lenders seek in developing countries. A developing
country's state-ownedutility relying on export or suppliers' credits will be more limited
in terms of technology and vendors and therefore in the type of power plant it can
consider. The portion of the project financed with export credits will have to be
substantially produced in the country providing credit. Foreign borrowings are often
guaranteed by the government. In such cases, the lenders have recourse in the event of a
default to the sovereign guaranteeof the government.
3.3
Private power projects are usually financed on a project finance basis
because they are normally developed by forminga new companythat has no other assets
and no previous performance record or credit standing. With this type of financing,
lenders and investors look to the project's cash flow for repaymentof principal, interest,
and return on investment, and they consider the project's assets as collateral in the event
of a default. The right to use the project's cash flow to meet debt-service obligations is
given to the project sponsors through the power purchase agreement. Furthermore,
9

10

Submissionand Evaluationof Proposalsfor Private Power GenerationProjects

investment is usually in project companies that are created for the sole purpose of
developing a private power project. If the project cannot produce sufficient cash flow to
service the debt, then the lenders would have recourse to the project company's assets
(e.g., capital equipment and contracts) but not to the parent company or project sponsors.
That is why project finance is commonly referred to as nonrecourse or limited-recourse
financing. Project finance is normally the approach chosen for private power projects in
both developed and developing countries.
3.4
The credit analysis by the lenders for project finance requires assessment
of the risk of the project-commercial, technical, and political-as opposed to balancesheet risk analysis, which is based on the assets and finances of the utility as a whole
rather than of the project alone. Credit analysis for project finance requires a complex
and time-consuming assessment by lenders and credit rating agencies. Often, lenders will
require a private developer to contribute a certain level of equity. This equity is usually
not contributed until the construction phase is completed, so at least initial financing of
the construction costs must be secured through borrowing. The exact level of equity
required will depend on the lender's perceived risk for the project in the country where it
is to be implemented. In general, equity requirements for projects in developing
countries tend to be in the range of 20 to 25 percent. The remaining 75 to 80 percent
must then be provided by borrowings that can be raised from a mix of sources, both
commercial and official. In practice, developers have experienced few problems in
obtaining equity financing but have found access to commercial bank funding very
limited.
3.5
Project finance would seem to have advantages over traditional balancesheet financing. Yet experience so far in developing countries has not borne this out.
The reason is that with project finance, it has proved much more difficult for sponsors,
lenders, and governments to reach agreement on sharing of risks, which for developing
countries are often substantial. In fact, project finance creates significantly higher levels
of risk to lending institutions than any other type of financing (see chapter 4 for details).
Therefore, structuring a project (particularly in a developing country) is neither easy nor
standardized and-like the credit analysis-is often time-consuming. This is why lenders
need to be well-established financial institutions, such as large commercial banks. It is
also why project developers look to bilateral and multilateral institutions, such as the
International Finance Corporation (EFC), and to export-import credit agencies and banks,
which are sufficiently capitalized to share some of the risks associated with project
finance and to help make the projects more attractive to other lenders.
3.6
To date, bilateral and multilateral agencies have been unwilling to take the
completion risk for private power projects, although they have been considering moving
in that direction. If a project sponsor can pass through the stage where completion risk is
not an issue by using such mechanisms as bridging financing or by using existing assets
as collateral, lenders may then be willing to replace some or all of the project's
commercial liabilities with debt on softer terms. On the other hand, commercial banks
have made some nonrecourse loans to power projects, including projects in developing
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countries. The banks normally scrutinize these schemes carefully and can be expected to
be cautious in developing countries. Granting of loans will often be closely related to the
country's political, legal, regulatory, and economic/financial stability.
3.7
In addition to the traditional sources of off-balance sheet financing, several
alternative sources of funding may be available. These include private placements, or
Rule 144A market, and public markets, such as the stock and bond markets. The private
placement market relies on the placement of debt to sophisticated investors, such as
insurance companies, pension funds, and mutual funds. However, not enough private
placements have been made to determine whether this market can be a long-term sources
of funds. Furthermore, to date, investment banks involved in private placements have not
been willing or able to -place debt to cover completion risk.
3.8
Stock issues have increased in the public market for capital fund raising
related to specific projects being developed by a company or agency affiliated with a
sovereign country. Although compliance with securities laws and the need for complete
disclosure of project risks can complicate such stock offerings, the current market climate
makes this an attractive option.
3.9
One of the main reasons many private power projects in developing
countries have not progressed beyond the stage of the power purchase agreement or a
memorandum of understanding is that the developers have not been able to meet the
requirements of lenders, notably the provision of guarantees from governments covering
the power purchaser's obligations, foreign exchange risks, and so on. Many of the
successful projects have relied on support from multilateral lenders such as the Asian
Development Bank and the International Finance Corporation and export credit agencies
such as those of Japan and the United States.

Taxes, Duties, and Levies
3.10
Taxes, duties, and levies can have a substantial effect on project returns
and viability. The project company will usually be structured to minimize local tax
withholdings and take advantage of any tax concessions. However, to the extent that
these costs cannot be offset by local tax credits, they will be passed through to the power
purchaser in the form of a higher tariff. Generally, foreign income taxes can be credited
to the project company to the limit of the company's home-country tax rate. Further,
taxes in excess of the home-country rate are usually neither creditable nor allowed to be
carried forward to the subsequent years. They thus become an additional cost to the
project company that must be passed through to the power purchaser.
3.11
Customs duties and other taxes are usually paid by private power
developers and passed through to the power purchaser in the tariff. From the host
country's perspective, it is important to ensure that all power producers are subject to the
same taxes, duties, and levies. If competition is to be established between existing public
utilities and private producers, a level playing field is necessary.
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Tariff Structure
Objectives
3.12
The tariff is the price of the electricity purchased from a private power
producer. Its structure is agreed in the power purchase agreement. From the project
developer's perspective, determination of an appropriate tariff is extremely important
because it ensures that sufficient revenues are generated to cover the fixed and variable
costs of the project and to satisfy equity-returncriteria. This, in turn, determines whether
sufficient debt and equity funds can be mobilizedto finance the project.
3.13
The price of electricity is equally important to the power purchaser. The
purchaser will seek to obtain desired levels of capacity and energy to meet load
requirements; obtain a tariff (preferably one lower than its own costs of building and
operating generationplants); and meet technical,financial, and environmentalcriteria.
3.14
Lenders to private power projects, likewise, pay significant attention to the
tariff structure and often provide guidance during negotiations to ensure that the agreed
tariff structure matches their lending criteria. The revenues obtained should provide them
with a desired minimum debt-servicecoverage (i.e., the ratio of earnings to principal and
interest).
Typesof Tariffs
3.15
The structure of the tariff must be agreed between producer and purchaser.
Any preference for a particulartype of tariff structurewill be influencedby cash flow and
risk considerations. For example, a tariff that has a significantportion of the cost stream
in the early years of the proposed agreement (i.e., a front-end-loadedstructure) may have
higher initial cash requirements and risk than other alternatives. The best approach, if a
fully competitive market exists, would be to offer private power producers a simple tariff
expressed in terms of a price per kilowatt hour. This may not be feasible yet in many
developing countries because their markets are not fully developed. In the interim, at
least three types of tariffs can be considered,as describedbelow.
AscendingTariff. This is a tariff in which the purchaser accepts a
3.16
proposed, constant per-kilowatt-hourprice for electricity subject to annual adjustments
for inflation and subsequentlyfor increases in later years to provide investors a return on
equity. In ess nce, this type of tariff structure defers return on equity payments to later
years. In addition,both the project owner and the power purchaser face market risks over
the term of the power purchase agreement from what is basically a fixed-price contract.
For example, to the extent that actual variable costs increase more rapidly than
contemplated in the annual adjustment factor, the viability of the project may be
compromised. On the other hand, to the extent that actual variable costs increase at a
lower rate than that contemplated in the annual adjustment factor, the power purchased
:rom the project may become overpriced relative to other supply sources available in the
market.
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3.17
Two-Part Tariff. Such a tariff is separated into capacity and energy
components that respectively reflect the costs of constructing and operating the power
facility. This tariff is calculated by agreed-on formulas that determine the capacity and
energy components of a first-year tariff and that then are adjusted annually to reflect
inflation or changes in project costs. This tariff assumes a base level of electrical
production that takes account of normal availability for this type of plant. Thus, when
operation of the plant exceeds this level, the investor benefits.

3.18
LevelizedTariff. This type of tariff can be determined by calculating a
single, discounted value for the tariffs for each year. This method is followed where
costs are expected to fluctuate widely from year to year. Its use is constrained, however,
by the fact that the payment of a levelizedannual tariff to a producer does not ensure that
sufficient revenue will be generated.
3.19
Some approaches to levelizationresult in higher real costs for the power
purchaser in the early years of the power purchase agreement. Although this will
improve the ability of the project developerto obtain financing, the power purchaser is
faced with the risk that, having paid the higher real costs early, the project will not be
available in its later years, when real costs are lower. That risk can be addressed through
the power purchase agreement with provisions such as those for escrows, minimum
operations and maintenance requirements, and preferential rights to the facility. In
addition, when levelizedpricing includes the energy componentof the purchase price, the
same risks exist as those discussedabove with regard to a "fixed or ascending"tariff.
TariffComponents
The most common approach followed in private power agreements is the
3.20
two-part tariff, comprising a capacity charge and an energy charge. This type of tariff has

benefits for both the power purchaser and the power producer. Where the power
purchaser has a right to dispatch, the energy purchase price will be used to determine
whether the plant will be called on to provide energy. If the plant is not called on, only
the capacity purchase price will be paid to the producer. The producer thus has the
benefit of obtaining a capacity payment, which, as discussed below, should cover its
fixed costs. Although the methods used to determinethe tariff structure for capacity and
energy payments may vary among projects, the combined tariff would be expected to
cover all of the project developmentcosts and provide a profit to the producer over the
term of the agreement.
3.21
Capacity Charge. The capacity charge is designed to recover the capital
or fixed costs of the plant. The power purchaser should be obligated only to pay for
capacity that is dependable (i.e., available to be called on in accordance with the power
purchase agreement). The producer, however, desires a revenue stream that will cover

fixed costs and will not depend on how often the plant is called on to deliver energy.
Capacity payments should generate sufficient revenue to cover the project's capital and
fixed costs and investor returns, which include costs that the project would incur even if
the purchaser did not "dispatch" the plant and purchase electrical energy. The capacity
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purchase price can decrease or increase each year based on the level of reliability
achieved by the plant. In addition, the capacity payment may vary based on the type of
tariff structure, the period of debt-serviceamortization,and the amount of return of equity
expected in the later years of the project. In the last case, the tariff is, in effect, increased
every year to obtain the necessary return. The most important factor in determining the
annual charge for capacity is the term of the loan. Short periods result in unreasonably
high capacity charges and make the project uneconomic.It is desirable to seek a period of
at least 12 to 15 years and preferably as close as possibleto the expected economic life of
the plant. Although the method of determining capacity payments can vary among
projects, a typical capacity payment usually includes the following elements:
*

Project capital costs. These comprise all project development and construction
costs, including but not limited to prefeasibility, engineering, legal, and auditing
services.

*

Fixed O&M costs. These comprise maintenance; cost of spare parts; and, if
applicable,overhauls,managementfees, and necessary professional services.

-

Financing costs. These are for the interest and principal payments on the debt or
total borrowing,as well as supplementaryfinance charges including any front-end
and commitmentfees, letter-of-creditcharges,trustee fees, account and remittance
fees, project-monitoringfees, and interest- and exchange-ratehedging costs.
Insurance costs. These comprisethe costs of payment of premiums to cover fire,
business interruption, all risks including political risks, and workers'
compensationinsurance.

*

Equity shareholder returns. These provide for returns to investors on capital
invested in developing, building, insuring, and operating the project. The return
sought by investors will vary according to their perception of risk but would
normally need to match returns availablefrom investments with a simnilardegree
of risk in the host country.

Energy Charge. The energy chargeis a variablepayment that depends on
3.22
the net amount of energy in kilowatt hours actually delivered by the power producer to
the purchasing utility. It is usually designed to generate sufficientrevenue to cover actual
fuel costs and variable operating and maintenancecosts. Energy costs are incurred only
if the plant is dispatched by the purchaser and electrical energy is purchased. A typical
energy purchase payment includes fuel costs and variable O&M costs, as detailedbelow:
*

Fuel costs. These reflect the cost of fuel consumed to generate electricity.
Depending on the terms of the fuel supply agreement, the fuel could be supplied
either by a state-ownedagency or a private company:
-

State-owned agency. If the fuel supply is contracted from a state-owned
supplier that also controls price and quality, the state purchasing utility
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should treat the price of the fuel as a pass-through to the customer in the
tariff, thus relieving the supplier from supply and price risks. This
arrangement is described as a "fuel conversion agreement," and because
of the pass-through arrangement, the power producer does not accept any
of the fuel risk. In this situation, there may be extensive emphasis during
negotiation of the power purchase agreement on a fixed heat rate for the
plant. Lower fuel costs might be achievable if the power purchaser were
responsible for ensuring quantity and if price were optimal and based on
competitive supply.
-

*

Private company. If the fuel is supplied by a private company, a longterm fuel supply contract over the life of the power purchase agreement
could include various price escalation provisions, and the fuel supply risk
would be borne by the power supplier. However, this risk would only be
assumable where the fuel is tradable or where fuel can be imported. It
also depends on the existence of an efficient and reliable fuel
transportation system.

Variable O&M Costs. These represent the variable costs incurred by the producer
in generating electrical energy per unit running hour. In the base tariff, agreed on
between the producer and purchaser, this component of the tariff could be based
on an anticipated level of output derived from the country's least-cost expansion
plan.

Other supplemental charges depend on the situation and the agreement
3.23
between producer and purchaser. These charges might include a start-up charge, a heatrate adjustment charge, a hot-standby charge, and increases in other local duties and taxes
unanticipated when the project was negotiated. Because project developers have different
views of risks, some bids may not include these types of charges.
Incentivesand Penalties
In addition to the base tariff, incentives and penalties may be negotiated to
3.24
reward a producer for better-than-anticipated performance and to penalize the producer
for failing to meet expectations. Bonuses and penalties could be paid to or charged
against a power producer in the form of adjustments to the capacity or energy purchase
price to reflect superior or inferior performance. They would be imposed in cases of
increases or shortfalls in commissioned capacity, plant availability, net capacity, forced
outages, or achievement of expected levels of dispatch. In many cases, producers expect
to be able to operate plants above contracted levels in order to increase their profits. This
is reasonable, provided scheduled maintenance is kept up.
Tariff Indexation
3.25
Indexing a tariff uses objective data or indexes to reflect changes in costs
to the project company that are outside its reasonable control. Indexation provides the
producer, O&M operator, and the project's debt and equity sponsors with greater
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certainty that their costs and eamings will not erode during the life of the project because
of factors beyond their control. For example, ascending tariffs, through capacity charges,
defer revenues or returns on equity to later years but are usually adjusted over time by a
factor to ensure that these revenues or returns on equity are recovered during the life of
the project.
3.26
Indexation provisions should be included in the project's capital costs and
constant-dollar operating costs before financial close. They should be applied to tariffs
from the start of commercial operations, and the tariffs should be adjusted periodically to
reflect the costs to the supplier.
3.27
Just as appropriate indexation affords some protection to the producer and
its lenders that earnings and debt coverage will not be eroded, it provides the power
purchaser with some assurance that the costs of the power will continue to reflect the
market. When bids are received, the power purchaser will have an indication of the thencurrent market cost of power. As purchases from the producer proceed, it is important
that the prices continue to reflect the market. An inappropriate index could cause prices
to exceed or lag behind the market and would have a detrimental effect on the power
purchaser. Above-market prices increase costs to the purchaser's customers. Belowmarket prices may affect the viability of the project and place a needed power resource at
risk. To avoid these consequences, any indexation should be responsive to the market.
3.28
Details of the actual costs that can be indexed should be negotiated
between the purchaser and the producer. Major components that can be indexed and the
principles that apply to each are shown in Table 3.1.
Table 3.1. Principlesof PowerTariff Indexationand Adjustment
Tariff cost
component

Fixed O&M
Debt service
Shareholder
retums

Fuel costs
Variable O&M

Country costs

Type of cost

Indexationadjuster

Capacitycomponent
Local costs
Foreign costs
Local debt
Offshoredebt

Local inflation
Foreign inflation,exchange rate changes
Changes to variable interest rates
Changesto variable interest rates

Local equity
Foreign equity
Energycomponent
Purchase & transport
Local costs
Foreign costs
Pass-through
items
Insurance, local taxes, and
fees

n.a.
Exchangerate changes
Internationallypublishedfuel indexes
Local inflation
Foreign inflation,exchangerate changes
Passedthrough in the tariff
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FuelTypeandAvailabilityof Supply
The principaltypes of fuel used in power generationprojects are identified
3.29
in Annex 2. Because of its low price and environmental acceptance, gas has been a
preferred fuel for most private power developments. Where gas has not been available,
developershave generally chosen coal or oil-basedfuels. Annex 2 also discusses factors
that should be considered in establishing responsibility for fuel supply. In most cases,
fuel is supplied either by the power purchaser or by a state-ownedfuel supplier. Where a
free market exists, the power producer may prefer to buy its own supplies. The annex
raises environmental considerations as well in the choice of fuel, pricing, availability,
reserves, and impact on the local economy.

andWheeling
and DistributionCapabilities
Transmission
GeneralConsiderations
A private power project that is not an enclave generator would normally
3.30
need to be connected to the public transmissionor distributionsystem. Power delivered
at these interconnections will be destined to the owner of the transmission and
distribution system, as a block of energy to be added to network requirements; one or
more blocks of energy to be delivered to purchasers (wheeled) through the system's
existing transmissionor distributionlines; or a combinationof the above.
of Interconnections
Characteristics
Before selecting a project, it is essential to ensure that the existing
3.31
transmission and distribution systems can carry designated blocks of power, that the
system's stability will not be jeopardized by the addition of the power project, that the
generators will not pull out of step during system faults, and that the flow of reactive
power will ensure adequate voltage levels. Conformityto these criteria can be predicted
by computerized simulation studies, such as load flows, stability, and fault calculations.
Sometimes, a new power project may require modification of the transmission and
distribution systems to transmit additional blocks of power or, alternatively, changes in
the number, sizes, and locationsof power plants to conformto the system's requirements.
3.32
In terms of wheeling,if the transmissionand distributionsystem has more
than two points where the power enters or leaves, there is no assurance that power
produced will be delivered to purchasers, especially during power shortages, because
electricity flows through paths of least resistance (impedance). If it is essential that the
project's output is delivered to specific users, it may be necessary to modify transmission
and distribution lines and substations to provide direct, controllable paths. This may
require modifications to the system's operatingprocedures and could increase cost. The
point or points where the project delivers its output and the transmissionand distribution
systems receive it should also be specified. If wheelingis used, the point or points where
the power is delivered also must be specified. Responsibility for payment for
modification to the transmission system is usually agreed on in each case through
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negotiation between the developer and the power purchaser. Definition of the
interconnection point or points delineates the metering point (which also indirectly
specifies losses to be absorbed by each party); responsibilityand liabilities for equipment
maintenance and repair; and access facilities. Related to this delineation are definitions
of the equipment to be installed in the other party's properties and rights of access to the
equipment.

OtherInformation
to beSpecified
3.33
The power project must interface and conform with the technical
requirements of the transmissionand distribution system and with the system protection
and communicationequipmentused to control and dispatch the system. These interfaces
must be carefully specified in terms of voltages; fault levels; size and type of equipment
(especially when the transmission and distribution system has standardized the use of
specific equipment); type and quantity of protective relays; type, accuracy, and detail of
metering equipment and associated transducers;method, frequency, number of channels,
and equipment be used for communications;and roads, fences, and storage areas.
3.34
Availability of a bulk electric power market, in addition to the market
from sales to the existing public utility, can provide additional economic benefits and
incentives for private investors and retail customers. It can afford private producers the
opportunity to obtain additionalrevenuesthrough sales to other bulk users.
3.35
Private participation in a bulk power market also requires the following
authorities and conditions:
i

Legislative authorityfor sale of electricityby the private sector to customers other
than a utility power purchaser

*

Legislative authorityfor private access to transmissionand distributionsystems

*

Establishment of conditions under which utilities or other owners of bulk
transmissionsystems wheel power from private generators

*

Establishmentof a clear transmissionpricing mechanism.

Returnon EquityandInternalRateof Return
3.36
The power purchaser's concerns revolve around the overall cost of its
purchases from a power project and how a particular project will satisfy its needs. As a
result, the specific returns achieved by the project developer generally are of little
concern to the power purchaser. On the other hand, predictionof earnings plays a central
role in the analysis of a project by investors and lenders. The bottom line in any project
is the return to equity participants. Returns can be measured either statistically (at one
point in time) or dynamically (over several periods in time) and are a measure of net
income (the difference between revenues and costs) over owner's equity. They do not
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account for the time value of money, and they can vary depending on how depreciation
methods affect net income.
3.37
The internalrate of return (IRR) techniquedeterminesa time-adjustedrate
of return based on the time value of money. The IRR is the discount rate expressed as a
percentage that makes the net present value of an income stream equal to a project's net
outflows or investment. In other words, it is the maximumcost of capitalthat a company
can pay for a project and expectto break even. Althoughthe specificIRR varies between
countries and projects, power plant developers normally require an IRR of 15 to 20
percent on the total project cost or at least 20 to 30 percent on invested capital. The
specific IRR and return on equity soughtwill depend on macroeconomicand country risk
factors in each case.

I

I

4
Risk
4.1
Power projects involve risk for all parties-the power purchaser, project
developer, and lenders. Generally,project developerstake risks that are foreseeable and
manageable or for which they are adequatelyrewarded. However, when developers are
unable to provide guarantees adequate to satisfy lenders, the lenders will seek
government guarantees. The ability of the parties to agree on how risks will be shared is
often the key to initiating a successful project. These risks fall into one of three
categories: commercialrisks, politicalor countryrisks, and nonpoliticalor force majeure
risks. Commercialrisks can arise during the constructionphase and relate to variations in
costs, schedule, and ability to meet completion requirements (completion risks). They
can also arise during the operating phase (operation risks) and relate to the project's
ability to generate projected revenues or cash flow and meet the needs of the market
(supply or market risks). Project investors will be exposed to risks that could impair or
jeopardize the project company's ability to repay debt and maintain dividend payments.
Mitigation of those risks, or transfer of them to parties best suited to bear them, is
essential to obtain financing. Country or political risks are those that are beyond the
control of negotiating parties, such as foreign exchange or expropriationrisks. Last are
the nonpoliticalor force majeurerisks of natural disaster.
Successful mitigation of the risks of commercial, political, and
4.2
nonpolitical or force majeure events is critical to a project's financial feasibility. The
agreements, contracts, and measures associated with a project are designed to maximize
risk mitigation, and a risk matrix should be prepared by potential investors as a tool to
analyze the extent of mitigationand the residual risk. That residual risk, together with the
financial rewards, will determine investor interest in participation in the project (see
Annex 3 for an example of a typical risk matrix).
Commercial Risks
4.3
Commercial risks are faced by both the power purchaser and the project
developer. For example, the power purchaser faces the risk that the electricity it is
seeking to procure will not be required. In addition,the power purchaser faces risk from
a delay in project completion. Such a delay may require the power purchaser to obtain
21
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power from another source, possibly at a higher cost. The commercial risks faced by the
power purchaser can be addressed contractually. The commercial risks faced by the
project developer are generally under its control. For example, the failure to meet
contractual obligations is a risk that arises primarily from the performance of the project
developer and its contractors. Evidence of that failure during the construction phase can
be manifested through delays in completion or increases in construction costs. For
example, problems related to improper management practices, such as improper
budgeting and cost overruns, can increase the project costs substantially. During the
operating phase, the failures are manifested through poor technical and financial
performance. These risks are mitigated by arranging a well-thought-outproject structure
with reliable and experienced construction companies and operations and maintenance
contractors.
4.4
The key to a sound financial structure is risk management. Every project
risk should be transferred or mitigated. Risk must be allocated properly among all parties
through the various contracts, insurance policies, bonds, or letters of credit. The
important element is that risks are accepted by the project parties most suited to bear
them. Often it is worthwhile to consider local participation in risk sharing. This can
involve equity participation in a joint-venture project company or partnership or
association with local constructionor operating contractors. Such arrangements can also
facilitate the negotiation of contracts, and they can help to secure government
commitments and guarantees.
4.5
In a private power project, the central contract is the power purchase
agreement (PPA). It is from the obligations set forth in this contract that the project
generates revenues. The sale of power provides the revenues or cash flow to meet debt
service, operating costs, maintenance, and return on investment. For this reason the
creditworthiness of the power purchaser is a key factor in assessing commercial risk. A
project must first be structured around a purchaser that needs the power, can fulfill
payment obligations, and has demonstratedcreditworthiness. If the power purchaser has
anything less than an impeccable history of debt servicing and management, as is
frequently the case with state-ownedutilities, a counter-guaranteewill be required. This
additional layer of risk mitigation can be provided through a sovereign guarantee of the
utility's obligations, multilateral support, or irrevocable letter of credit facility. In
addition, it is most important from the power purchaser's perspective to be able to pass
through all power purchase costs in the tariffs. The ability to do this will depend on the
regulatory arrangements.
4.6
Once the parties to the PPA have been established, a contract must be
structured to provide an un-interruptible cash flow when the power producers are
fulfilling their obligations. Often developers seek a take-or-pay or firm-capacity sale
arrangement to assure a minimum cash flow. Take or pay refers to an agreement to
purchase power or otherwise pay for capacity (i.e., availability regardless of whether
energy is actually produced). This process guarantees the producer that fixed costs such
as debt-service payments, fixed O&M costs, and return on equity will be covered.
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Variable costs, such as fuel costs, will be paid only if power is actually purchased. Firm
capacity also guarantees the producer that at least fixed costs will be covered from project
revenues. Regardless of the arrangement adopted, the obligation of the purchaser must be
clear and absolute-to pay under all circumstances, as long as the producer has the
available capacity. However, from the perspective of a purchasing utility, it is more
desirable to have plant that is dispatchable. This enables operation of the entire system
on a merit-order-dispatch basis.
Plant downtime can expose the project to interruption in cash flow and
4.7
therefore can disrupt debt-service payments. Because the producer is responsible for all
risk associated with the operation of the power plant, adequate risk transfer and
mitigation becomes necessary outside the PPA. The risks include fuel interruption,
variations in the quality of supply, machinery breakdown, poor O&M, and poor plant
performance. Losses incurred because of scheduled maintenance should be covered by a
well-funded sinking fund or reserve for maintenance. This fund or reserve is the
responsibility of the power producer or its O&M contractor.
Machinery breakdown can cause extended downtime and substantial
4.8
repair costs. This risk can be reduced by selection of experienced contractors and proven
equipment, and it can be further mitigated by comprehensive (and usually expensive)
insurance not only for repair of machinery but also for business interruption or loss of
revenue.
Fuel risk must be mitigated via a long-term fuel supply agreement (FSA)
4.9
guaranteeing quality, quantity, and delivery. Fuel-price changes should be reflected in
the energy component of the purchase price. Strong penalty clauses must be incorporated
into the FSA to ensure that contracted quantities and quality are delivered. The penalties
should be sufficient to cover the project's basic cash flow needs (such as debt service and
ongoing costs) if there is a shutdown caused by interruption of fuel supply. If the private
producer is purchasing from a state-owned fuel supply company-as in Mexico, India,
and Malaysia-the fuel risk is assumed by the state.
Poor or inefficient operation and maintenance can cause plant performance
4.10
to fall below levels stipulated in the PPA. It also can cause premature wear and tear on
plant components. The project company can mitigate this risk by entering into a longterm O&M contract with a reputable operator. The guaranteed availability and minimum
operating parameters stipulated in the PPA thus can be passed on to the operator. The
O&M contract should have incentives for encouraging good maintenance and high plant
availability, and it should contain a significant penalty clause covering the operator's
performance obligations. Because there is a limit to such penalties, this risk cannot be
entirely assumed by the O&M contractor. Hence, a certain degree of confidence in the
operator's experience and plant operating history is required, and some of the risk should
be retained by the project company.
4.11
Technical quality also affects performance. A plant producing at less than
expected capacity, for example, can have severe effects on the producer's ability to meet
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obligations. This risk is substantially mitigated by having a strong engineering,
procurement, and construction (EPC) contract, which must have a fixed price and a firm
completion date (delays in commercial operation will cause default). The scope of work
also must be complete. In other words, a strong turnkey contract is required. Substantial
damages for failure to meet guaranteed or specified performance during plant
commissioning must be incorporated into the contract and be backed by performance
bonds and letters of credit. It is important to note that a strong EPC contract, or turnkey
construction contract, is the responsibility of the project company and not the power
purchaser. However, the purchaser should make sure that an adequate contract exists and
should not rely solely on penalties to minimize delays in construction. Primary
responsibility for construction risks and the availability and performance of the plant,
however, rests with the project company.
4.12
The degree to which commercial and operational risks can be reduced
depends largely on the quality of the constructioncontractors. Accordingly,it is essential
that construction contractors possess the technical, managerial, and financial capabilities
to assure completion of the project and its continuing operation. This may be
accomplished by prequalifying construction contractors and carefully reviewing the
contractors' past experiences on similar projects and commitment during construction.
Liquidated damages provisions in the construction and operation contracts are a second
line of defense. Further mitigation is provided by securing completion guarantees from
the consortium responsible for construction. The project company can minimize risks
through the quality of its own managementand technicalresources and through its ability
to manage the contractorsand the project's financial and commercial agreements.
Political or CountryRisks
4.13
Political or countryrisks are inherent to the country in which the project is
being implemented and are of greatest concern to lenders because such risks could
adversely affect the development and operation of the project. A prerequisite of a
successful project, therefore, is commitment by government to reforms that will
encourage private power investment, and developerswill specificallyassess the degree of
the government's commitmentand the risk that the governmentwill lack the political will
to reform. Some of the primary political risks developers will consider include
availability of foreign exchange to service the project debt and to pay dividends to
offshore investors; potential for default on the part of the government or its agencies in
meeting contractual obligations; risks of expropriation; and possibilities of political
turmoil. Some of these risks can be mitigated by a number of different public and private
means. Mitigation of risks by the government-through new laws, regulations, or
institutions, or through guarantees-reflects a trade-off between the costs of mitigation
and the risk premiums that will be paid through either the purchase price or other means.
In any event, to the extent the government plans to take steps to facilitate the
development of private power projects, it should act in a timely manner so that the
expected reductions in risk will be reflected in any bids that are received. Those bids will
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then identify the project developers that will assume the remaining risks at the lowest
c,ost.
An example of country risk is the need to convert revenues from local
4.14
currency. Currencies of differentcountriesare not perfect substitutesfor each other, and
without an ability to convert local revenues to a hard currency, a project may not be
financeable. The lack of availability of hard currency can cause default, because the
project company is typically required to pay its suppliers and lenders in hard currency.
Similarly, devaluation of the host-country's currency exposes a project to reduced
revenues and can have a severe impact on the rate of return and, ultimately, on the ability
to service project debt. These risks can render a project virtuallyimpossible to finance.
Currency risk is usuallymitigated through establishmentof a currency risk
4.15
managementprogram using instrumentssuch as currency swaps and purchase of forward
currency. The project company must be allowed access to hard currency through the
central bank at free-marketrates. In addition,governmentregulationsshould not prohibit
the project entity from maintainingforeign bank and escrow accounts with hard currency
deposits to protect against devaluationof local currency. These foreign deposits should
then be allowed to pay the project's foreign cost components. In countries where
inflation is a significant factor, project revenues and expenses specified in the project
documents can be denominated in hard currency, if allowable by law. This greatly
simplifies complex inflation indexing and devaluation accounting. The risk of
commercial default arising from an unwillingness to make hard-currency payments is
mitigated by the ability of the project entity to sue the counterpartiesand seekjudgments
in hard currency. If the counterpartyis a strong exporter, anotherpossibleprotectionis to
allow the project company to attach foreign receivables. Finally, the project company
can take out inconvertibility insurance from the bilateral, multilateral, or private
insurance markets.
To attract investors and lenders, governments should expect to reduce
4.16
political risks by creating and implementing policies and legislation that provide the
necessary institutional and legal environment. This involves actions such as providing
sovereign guarantees to attract investors, legislationthat will provide adequate protection
to investors against political risks, and streamliningof bureaucraticprocesses associated
with project implementation.
Where, for example, governmentguarantees of the contractualobligations
4.17
may be required, the extent to which these mitigating measures will be required depends
on the country's political and financial conditions. In addition, investors may obtain
insurance against political risks from multilateraland bilateral financial institutions, such
as the World Bank's Extended Co-financing (ECO) guarantee program, the Multilateral
Investment Guarantee Agency's (MIGA) insurance program, and various political risk
insurance programs available from export credit agencies and country agencies to
commercial lenders and investors. ECO provides guarantees largely for commercial
lenders and also offers extended maturities to facilitate financing of private power
investments. MIGA can provide coverage against specified political risks such as
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currency convertibility, expropriation,and civil disturbances. Protection of this kind can
extend for up to 20 years, but the coverageis limited to a maximumof US$50 rnillion per
project. The applicability of these programs and the extent of coverage will differ from
project to project depending on many variables. In the long run, the best approach to
reducing country risks is for governmentsto adopt sound macroeconomicpolicies.
Nonpolitical or Force Majeure Risks
4.18
Nonpolitical or force majeure risks are caused by natural disasters or
accidents such as fires, flood, storms,or earthquakes. In the section above on commercial
risk, mention was made that investors and lenders should be expected to assume
commercial risks to a limited extent. However, nonpolitical or force majeure risks can
generally be mitigated through commercial insurance. The project company is
responsible for obtaining and paying for the necessary insurance coverage, which should
be comprehensive throughout the construction and operation phases of the project. It
should cover not only any asset loss such as construction risk but also business
interruption, including loss of revenues for delays in plant operations caused by natural
disasters. Furthermore,the insurance shouldcover at least six months to one year of debt
service and fixed costs (dependingon investors and lenders' requirements). The ability to
obtain insurance and account for it in the proposal is crucial to securing project financing
and a good indicator of the developer's standing.
Sovereign Guarantees
4.19
Sovereign or governmentguarantees are often needed to assure the project
company that certain events within the government's control will or will not occur. If
such assurance is breached, project companies and investors will be compensated or
relieved from the consequences of these events. Most of these events would fall within
one of the political, legal, regulatory,and financial risk categoriesdiscussed above.
4.20
Comprehensivecoverageof all project risks through a blanket government
guarantee is not feasible. The actual requirementfor governmentguarantees will depend
on the characteristics of the project and the extent of risks. The ability of the sponsors to
structure the various agreements so that those risks are mitigated will minimize the need
for government guarantees. Normally, governmentguarantees are a product of extensive
negotiation and compromise.
4.21
Availability of government guarantees also will depend on the host
government's commitmentto the project, which depends on factors such as the size of the
power developmentprogram, the current balance between power supply and demand, and
the ability of private investors to finance projects without government guarantees. Thb
perception of the host government of what the financial community will require t
support the project also is important. A well-structured project implemented by a:
experienced power producer selling to a creditworthy purchaser that has a good track
record of meeting debt-service commitmentsshould not require a government guarantee
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where the country's political and economic environment is favorable. However, this is
seldom the case; most lenders require some form of sovereign guarantee.
4.22
There are few rules about government guarantees, but all are linked to the
sophistication and detail of host-country laws and regulations regarding foreign
investment and private power generation, transmission, and distribution. Hence,
government guarantees may take one or more of the following forms:
*

Explicit guarantees of power purchaser obligations

*

A simple comfort letter indicating the host government's support of the private
power initiative

*

Public proclamation of the host government's commitment to encourage foreign
investment in private power

*

Adaptation of laws supporting private ownership of power generation facilities

*

Establishment of retail tariffs permitting recovery of actual costs and reasonable
return on equity

*

Government participation in implementation agreements with private power
project companies
Direct government guarantees of privately funded debt.

5
The Security Package
5.1
The security package (SP) is established through the various contractual
arrangements and comprises the key agreements, contracts, and government
undertakings. These seek to reduce lenders' and investors' risk by establishing legally
binding obligations, financial structures, and operational procedures. Before loan funds
can be disbursed, the lenders will wish to be satisfied that all the main agreements meet
their requirements and have been executed. Lenders may want legal opinions,
independent engineering reports, and copies of government approvals. In addition, they
will want to confirm that the parties to each agreement are creditworthy and capable of
performing under the terms of their respective contracts. Lenders look to the SP to
provide security for the loan, and in the event of a breach of any of the agreements they
may seek the right to take over the company and install their own managers within the
framework of the agreements. The preparation of the various agreements thus must be
coordinated so that there is no conflict between them. The main agreements that make up
the SP, described in more detail in this chapter, are as follows:
Implementation agreement
Power purchase agreement
*

Land conveyance agreement

*

Ownership structure and agreements

*

Supply agreements

*

Construction contract

*

Operations and maintenance agreement.

ImplementationAgreement
5.2
The implementation agreement (IA), or state support agreement, as it is
sometimes described, is between the project company and the government agencies that
have the authority to provide the guarantees, assurances, and support necessary for
private power development. The IA may contain a variety of commitments, inducements,
and guarantees that can be given only by the recognized governmental authority (see
29
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Annex 4). Issues range from authorization to do business to granting of certain tax
benefits or exemptionsfrom customs duty. If governmentpolicy has not been established
in areas that could affect the project company, lenders will require that the government
make appropriatecommitments.
5.3
Often, the IA will contain terms and conditions necessary to ensure the
effectiveness of other key project agreements, such as the power purchase agreement
(PPA) or fuel supply agreement (FSA). In effect, the IA seeks to guarantee the
performance of governmententities involved in the project. All of these agreements have
interlocking terms and conditions and need to be supported by the IA, since lenders are
particularly concerned about government actions that might jeopardize their loans or
investments. Moreover, in projects with long payback periods, this concern is
compounded in host countries that lack a record of strong support for political,
regulatory, economical,and financial reforms.
5.4
If the legal, institutional, political, and regulatory environment is
conducive to private power development, the IA may be relatively simple and
straightforward. Moreover, if the public sector is not a party directly involved in the
obligations to private power developers, an IA would not be required. However, in such
a case the risks that would have been transferred to the public sector must be shared, in
some form, among the private parties, both power producer and purchaser. Even if a
portion of the power generated is purchasedby the government, a well-structuredproject
with the private sector as a purchaser may not require an IA. In essence, the private
sector would be providing any necessary guarantees. This approach was used recently on
the Mamonal project, a private power developmentin Colombia, where the private sector
purchasers guaranteedthe 30 percent portion purchasedby the governmententity.
Power Purchase Agreement
5.5
The PPA establishes the power sales obligations between the private
producer and the power purchaser and identifies the type of transaction (e.g., BOO or
BOOT). Although the terms and conditions are often complex, the PPA comrnits the
producer to specified conditions (e.g., maximum output, total electrical generation in
kilowatt hours) over a defined period and commits the purchaser to compensate the
producer by an established amount and tariff rates whenever the facility is available and
capable of generatingpower.
5.6
Because the PPA provides the only revenue stream for repayment of debt
and return to investors, it is important to the lender. Consequently, the terms and
conditions of this agreement will be heavily influencedby the lender's desire to enhance
potential revenue and minimiizerisk. In this case, the risk to be avoided is the reduction
or termination of the revenue stream, regardless of the cause. The greater the real or
perceived risk to the power producer, the higher the price the purchaser can expect to pay.
5.7
In reality, the purchaser can reduce or even terminate the revenue stream
under some conditions. For example, if the purchaser has fulfilled all obligations and
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power is not being provided, the purchaser has the right to decrease (through penalties) or
suspend payment until the situation is remedied. However, depending on the insurance
carried by the producer (as mandated by lenders), debt service may be maintained for
some period. The PPA often provides for the producer to compensate the purchaser
should power production cease or fall below a specified level.
5.8
Producers may want a PPA with an extended duration, typically 15 years,
for a BOOT-type project that provides for a revenue stream beyond the point of debt
repayment, thus enhancing return to investors. For BOO projects, the producer may seek
a PPA that extends to the point where the costs of maintenance and capital improvements
make the project financially unattractive. The latter approach (i.e., BOO) should be
preferred, so that the producer is committed to maintain the plant adequately after the
debt has been repaid.
5.9
The task of establishing specific performance guarantees, future
adjustments to the tariff, and penalties or bonuses for exceeding or failing to meet
performance guarantees are the heart of the PPA and usually require lengthy discussions.
These include not only the purchaser, producer, and lending institutions but also the
construction contractor, equipment suppliers, and O&M organizations. Each participant
that can affect the facility's performance must provide an acceptable undertaking with
respect to its respective obligations. For example, the construction contractor may offer a
turnkey project. The price and construction period effort will be fixed and the
contractor's performance guaranteed. Each of these items affects the cost of production
and the purchase price. Even though the producer may have obtained certain preliminary
commitments and guarantees from the contractor, modifications may be required based
on negotiations between the producer and the purchaser. The contractor's offer may have
to be modified to include certain contingencies. Each participant has a "bottom line" that
establishes the maximum risk-and-reward scenario it is willing to accept.
5.10
Annex 5 contains a summary and notes on the key provisions of the PPA
that define each party's responsibilities and penalties. Whereas PPAs generally contain
sections with similar titles, the specific content of each section will reflect the uniqueness
and complexity of each project, the influence of the current and anticipated business
environment, and the knowledge and negotiating skills of the parties.
Land Conveyance Agreement
5.11
The land conveyance agreement (LCA) transfers land ownership to the
project company, which purchases the land or executes a long-term lease. The LCA
covers the land required for the power plant and for the adjacent switchyard, which
interconnects it with the purchaser's transmission lines.
5.12
Land use must be exclusive to project purposes and must be assignable to
the lenders so that they can take over the facility in case of default by the power producer.
The LCA term commences no later than the start of construction, and the duration should
be at least commensurate with the term of the PPA. Under certain circumstances it is
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desirable and usually more financeable to have a LCA term greater than the term of the
PPA to provide for construction delays or force majeure events that typically extend the
PPA on a day-to-day basis. Without this extension, the terms of the LCA and PPA may
not match, and that could mean that the term of the PPA could be terminated prematurely.
5.13
The LCA (or PPA) generally divides the responsibilities for the
installation of water, sewer, gas, electricity services, fuel transmission, and fuel storage.
Existing or newly required covenants, easements, or other restrictions are identified,
along with the responsibility to conform to applicable zoning laws, building codes,
regulations, and other requirements (or to obtain necessary variances). In addition, the
parameters and procedures for access to the site by personnel other than the project owner
and operator are agreed upon. Any sharing arrangements for existing or new site
facilities (such as for fuel handling, water treatment, access operation, and related
financial arrangements) are also agreed upon.
5.14
The LCA also identifies the party responsible for payment of government
charges or taxes levied on the site, equipment, structures, or other personal property.
Responsibilities for existing and future conditions at the site (suitability of soil
conditions, environmental contamination, etc.) are agreed upon. In addition, governing
laws, regulations, and methods of dispute resolution are defined. Finally, arrangements
for disposition, at the termination of the LCA, of the land, power generation facilities,
and other related constructions are outlined.

Ownership Structureand Agreements
5.15
Ownership agreements describe the structure and obligations among the
owners comprising an entity, often referred to as the project company. This company is
separate from its sponsor so that liability and risk to the project are limited. Project
ownership can be structured in a number of ways, depending on host- and home-country
tax laws, customs duties, and liability environments.
5.16
The project company incorporates the liabilities of associated project risks.
As mentioned in chapter 3, when a project is financed against the balance sheet of its
sponsor (recourse finance or corporate finance), all the project risks run directly to the
sponsor, which is therefore the final recourse in the event of default by lenders and other
investors.
5.17
In a typical limited or nonrecourse financing structure, the entity formed
by the ownership agreement is the central point to which all project documents connect
and is where the ultimate recourse to the lenders and other parties lies. Consequently, the
entity is limited in all matters relating to its business and is referred to as single purpose.
The project company is obligated to cause all other parties to perform under the project
agreements, limit other parties' indebtedness and investments, and furnish documentation
required by the company or lenders. Similarly, the operational limitations imposed on the
company; on its financial, tax, and liability structure; and on its ability to continue its
obligations under the project documents are designed to protect assets from the actions of
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any of the project parties. For example, the project company cannot create liens on
collateralized assets or sell project assets. It is limited in its ability to make certain
investmentsor amend the project documents.
5.18
Equity investment in a project can be protected (although in all cases
subordinate to creditors) using appropriate all-risk, machinery breakdown, general
liability, and political insurance in the market. All-risk and machinery breakdown
coverage shouldbe slightlymore than the value of the asset to account for legal and other
indirect expenses related to the adjustmentof a claim. General liability coverage depends
on the size of the project but is generally between $10 million and $20 million. Political
risk insurance usually covers less than the full value of assets to provide a parallel
incentive for project parties to prevent insurableevents and committo their resolution.
The unique advantages of a project finance structure are not without
5.19
substantial risk in allocation and mitigation, all of which are embodied in the structure
and obligationsof the project companyto protect the assets and the resulting cash flow.
Fuel Supply Agreement
5.20
Firm and reliable long-term fuel supply and transportation agreements will
be required by investors and lenders before financing is provided and construction

commences. They also will require evidence (an independentengineering evaluation) of
the existence and dedication of fuel reserves sufficient to meet the project's needs for the
duration of the contract. If the supplier or transporter are government entities, additional
sovereign guarantees of their obligations may be required (see Annex 6).

ConstructionContract
5.21
The project company will enter into a contract with a reputable contractor
for design, equipment procurement, and construction in accordance with the power
supply requirements of the PPA. This is usually written as a turnkey contract for
complete supply, erection, and commnissioning. The turnkey contract provides a single
source for all responsibilities and guarantees associated with plant performance, project
schedule, plant warranty, and project completion. Depending on the financing
arrangements, schedule, and technical specifications, larger projects may require a
construction consortium or award of a number of separate contracts with contractors and
equipment suppliers.
5.22

The terms, conditions, and obligations of the construction contract (see

Annex 7) support those contained in the PPA unless the project companyhas other means
to limit risk. Consequently, although discussions between the project company and the

construction contractor establish cost, schedule, performance, and other standards and
criteria, the construction contract cannot be finalized until after the PPA has been
negotiated. The construction contractor will try to limit risk by obtaining favorable terms

and passing along as much risk as possible to material and equipment suppliers and
subcontractors. Generally, for a project to be financeable,the constructioncontractorwill
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net-1 a fixed-price contract with a specified completion date and a guarantee of
perLormance. Failure of the contractor to meet obligations will result in substantial
financial penalties.
Operationsand MaintenanceAgreement
5.23
The project company may choose to enter into an O&M agreement with a
reputable operations and maintenance contractor to run and maintain the facility. This
arrangement has the advantages of a single source of responsibility, professional
personnel, and experience with required spare parts and consumables. Because of the
importance of operations management and maintenance practices to the long-term
performance of the facility, the power purchaser also has a keen interest in the ability of
the O&M contractor. That interest may be protected by reserving in the PPA a right to
approve the contractor.
5.24
Whether the O&M contractor is affiliated with the developer or project
company, the agreementshould
*

Reflect the obligationsof the developerunder the IA and PPA.

*

Specify price components tied to the tariff under the PPA and provide an
explanation and adequate informationfor future adjustments.

-

Be specific in regard to spare parts and consumables, responsibilities, and
requirements.

*

Establish commitmentsnecessary to commissionand operate the plant.

-

Address future improvementsand additions.

*

Provide for operationsduring emergencies.

o

Specify that operations and maintenancewill be consistentwith the standards set
forth in the PPA. In the event of failure to do so, the O&M contractor will be
required to pay damages sufficient to cover a percentage of the liquidated
damages assessed under the PPA.

*

Establish standards for plant availability,heat rate, and performanceefficiency.

*

Establish requirements for maintenance, outage management, and necessary
equipment overhaul.

*

Clarify whether the O&M contractor's performance should be guaranteed by a
performancebond or whether a corporate guaranteeis sufficient.

*

Reflect lines of communicationswith the power purchaser for plant dispatch and
operation.

6
Project Procurementand Selection
Project Feasibility
6.1
Solicitation of bids from prospective developers allows the power
purchaser to determine the ability of the private sector to fulfill that need. Even where
there are only a limited number of potential developers, the existence of competition
should yield a range of prices and accompanying risks for the power purchaser's
consideration. Before calling for bids for provision of private power, the power
purchaser should commission a comprehensive prefeasibility study that can establish the
project's requirements and serve as the basis for the project procurement. The study also
serves the following functions:
*

Helps ensure that the project will fit into the planned generation mix as intended

*

Allows the power purchaser to take a strong leadership role in dealing with
potential developers

*

Helps attract qualified developers who can quickly evaluate project needs and
risks.

6.2
project:

A project prefeasibility report evaluates the following features of the
Capacity and energy requirements. The report assesses the capacity and energy
requirements for (if appropriate) summer and winter peak periods and
opportunities to wheel excess capacity to other utilities.
Operational characteristics. These are assessed for annual operational delivery
requirements of energy and capacity as well as planned project operation (e.g.,
base load unit, peaking unit, or dispatchable unit).
Schedule. The schedule is checked for flexibility and for its ability to allow
response to changing conditions as well as additional flexibility to allow for
possible construction delays.
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*

Technology. Various generation technologies are investigated, along with sitespecific requirements, including emission control equipment, maintenance, site
arrangements, and availability of cooling water.

*

Fuel. The sources, costs, and available methods of transportation for fuel are
assessed. Sources of backup fuel(s) and on-site backup storage requirements are
investigated as well.

*

Location. The report investigates the electrical interconnection costs of
transmission lines and substations; it also evaluates the effect of a new plant on
the stability of the existing system.

*

Cost. The cost of project capital, O&M costs, engineering costs, interest during
construction, price contingencies, and cost of electricity produced are reviewed.

*

Environmental impact. The environmental impact is assessed for conformity with
host-country regulations or lending-institution requirements.

6.3
A final project feasibility study is usually prepared by the successful
developer after the power purchase agreement is signed and before financial closure. The
final feasibility study will be required by project lenders before they approve a loan for
the project's construction.

Project Initiation Options
6.4
It is preferable to select developers of private power projects based on
competitive solicitations, since these are more likely to lead to least-cost supply.
Solicited proposals can be obtained by calling for competitive bids for development of
projects for a specific and proven technology, size, and location. These are described as
structured requests for proposals (RFPs). Where the parameters are not specified, the
process is referred to as unstructured. The advantage of a highly structured request for
proposals is that they will reduce the variations among the bids received and thereby
simplify the evaluation of the bids. The disadvantage of a highly structured request is
that it fails to take advantage of the possibility of other approaches to satisfying a
particular need that, in the long run, may be more economic or otherwise attractive. An
unstructured request leaves many of the choices-technology, size, location, timing-to
the developers, but the increased number of variables, along with the different
combinations of proposals that must be considered together to satisfy the power
purchaser's needs, complicate the evaluation process. Unsolicited proposals, which the
World Bank does not wish to encourage, do not involve any formal bidding. Each of
these approaches is reviewed in the following sections.
Solicited Proposals
6.5
Prequalification.It is strongly recommended that prior to calling for bids
for private power a short list of three or four qualified developers should be prepared.
This should ensure that only experienced developers with the capabilities of raising
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finance are invited to submit proposals. The prequalification selection process must
remain outside political, financial, and technical influences.
6.6
StructuredRFPs. In the case of structured RFPs, developers are required
to submit their proposals in response to a specific set of technical and commercial
criteria. If no prequalification is sought, the RFP should incorporate the selection criteria
requirements in the prequalification document with the proposed evaluation criteria
requirements. However, unless required by constraints of fuel or system considerations,
developers should be allowed to bid on any technologies or type of plant. This will allow
full competitive bidding and consideration of the least-cost options for meeting the
purchaser's power requirements. RFPs should contain selection criteria to evaluate and
rank developers based on their experience, financial condition, technical and commercial
expertise, manpower, and so on. The results of the selection criteria review should be
combined with the technical and commercial evaluation of the developers' offers,
resulting in a ranking of developers based on their qualifications and proposals for the
project. The structured RFP is in many ways comparable to a solicited bid under
international competitive bidding (ICB) procedures. The structured RFP should contain
the following:
Invitation to applicants
-

Information for applicants

*

Instruction to applicants

*

.Securitypackage and financing structure

*

Tariff structure

*

Applicants' proposal and supportive data

*

Performance specifications and drawings

*

Draft implementation agreement

*

Draft power purchase agreement

*

Draft fuel supply agreement
Draft land conveyance agreement
Site soils investigation data.

6.7
UnstructuredRFPs. Should the purchaser be disinclined to choose the
technology, size, and location of proposed new power facilities, it can solicit and select a
developer based on an unstructured RFP, which specifies principally the capacity the
owner wishes to purchase and the conditions of the power purchase arrangement. Details
such as plant technology, location, and financing would be left to the developer.
Proposals submitted in response to unstructured RFPs are often difficult to evaluate
because of all of the differences in the variables (e.g., type of fuel, technology, schedule,
and financing). However, this is the closest to a market-driven approach, and, despite the
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fact that it requires sophisticated evaluation and analysis, it should not be overlooked
when large amounts of power need to be developed. This process was used successfully
in the early 1990s, for example, by the Virginia Electric Power Company to solicit
developers for independent projects. It is a useful approach that developing countries
should consider when they require specific blocks of power rather than development of a
specific site. Virginia Power's procurementexperience is summarized in Annex 8.
UnsolicitedProposals

6.8
An unsolicited proposal is prepared and submitted solely at the initiative
of the party interested in providing privatized power and not in response to an official
RFP. Its validity and seriousness can be difficult to determine, particularly if the offer
contains limited detail. The party making the offer may limit detail as a way of limiting
competition. On the other hand, unsolicited proposals can represent a serious attempt to
establish a viable alternative power source by taking advantage of usually favorable fuel
supply agreements, beneficial site conditions, or other such unique opportunities.
Agreements based on unsolicited proposals are normally reached on the basis of
negotiations between the parties. The attractiveness of unsolicited bids needs to be
evaluated against the existing costs of supply or a benchmark price per kilowatt hour.
This may be establishedfrom comparisonwith other proposals.
6.9
A proposal's credibility can be evaluated effectively even if limited
information is provided. The process should include a background check of the offering
party, status of privatizationprocess within the host country, compatibilitywith published
and confidential reports on the current thinking within the energy sector, and discussions
with officials who will be involved in the process. The ability to judge the project's
viability is enhanced as more specifics are provided, but the offerer may be reluctant to
make this information available without some form of commitment from the appropriate
government authority. The party providing an unsolicited proposal, if credible,
recognizes that it will eventually have to provide additional information if it is to interest
the public sector seriously.
6.10
The proposing party (developer), as a minimum, should be willing to
provide the following information:
*

Identification of ownershipgroup

*

Size and type of facility

*

Tentative project implementationmilestones

*

General tariff structure and price

*

Status of site selection or acquisition

*

Status of fuel supply commitment

*

Financing commitments.
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6fj.
11
If it is making a serious offer, the developer will have evaluated the hostcountry business environment and concluded that a project of this type is feasible,
particularly if steps have been taken to secure preliminary commitments for financing,
fuel supply, land, and other components.
6.12
Unsolicited proposals should be viewed with a fair degree of
circumspection where a competitive process has been established, since proposals outside
this process may seriously undermine the success of competitive solicitations. If
developers know that their projects will be considered on an unsolicited basis, they will
have little incentive to submnitto the rigors of competition. In most situations, it is best to
call for competitive bids. When serious power shortages create time constraints, or the
sponsor has access to a unique site or fuel resources that would not be accessible to other
potential bidders, it may be appropriate to choose an unsolicited proposal. There is a risk
with such proposals, however, that they will not provide the cheapest source of supply.
Request for Proposal Preparation
6.13
An RFP for a BOO/BOOT power project typically contains the following
sections to describe the RFP process and obtain a firm tariff from the applicant:
*

Section I - Information for applicants

*

Section II - Instructions to applicants

=

Section III - Security package and financial structure

-

Section IV - Applicant's submission documentation

-

Section V - Project performance specifications and drawings.

Each of these aspects is discussed in the following sections.
Informationfor Applicants(Section 1)
6.14
The information for applicants section of a private power RFP contains all
the necessary information required for preparation of bids. The purchaser should identify
the type of plant sought, site location, fuel quality specification, load profile, and project
implementation milestone schedule. The purchaser must specify these items to ensure
that developers can propose the tariff. Information provided to applicants should include
the following:
*

Private power policy in the country

*

Technical description of the project

*

Site location and access

*

Subsurface investigations

*

Site utilities

*

Site ambient conditions
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Station load profile
Fuel quality specifications
Environmental requirements
Project milestone schedule.

Instructionsto Applicants(Section11)
6.15
The instructions to applicants section for a RFP gives instructions and
outlines the purchaser's procedures and requirements for receipt and opening of
proposals, evaluation, clarifications, negotiations, and how the project agreements will be
completed and awarded. This section also outlines security requirements and, most
importantly, conveys to developers the requirements and procedures to be followed for
evaluation and award of the project. The instructions to applicants section address
*

Description of the selection process

*

Cost of preparation

*

Site visit

*

Clarifications and amendments

*

Language, structure, and content

*

Tariff and supporting cost data

*

Currencies of tariff, proposal prices, and payments

*

Proposal validity and security

*

Variations in proposal conditions

*

Prebid meeting

*

Format, signing, sealing, and marking

*

Deadline and late proposals

*

Modification and withdrawal

*

Proposal opening

*

Confidentiality

*

Determination of responsiveness

*

Correction of errors

*

Evaluation and award cycle and criteria

*

Clarifications and negotiations

*

Performance security requirements

*

Applicant's responsibilities.
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SecurityPackageandFinancialStructure(Section/11)
ti.16
The security package and financial structure section of the RFP outlines an
applicant's responsibilities to the power purchaser regarding the implementation
agreement, power purchase agreement, fuel supply agreement, land conveyance
agreement, insurance requirements, government approvals, O&M agreement, and project
financing.
6.17
The RFP may contain draft implementation, power purchase, fuel supply
and land conveyance agreements. Of these, the power purchase agreement will define the
tariff for the purchases as well as other key points in the relationship between the power
purchaser and the power producer. To enhance the comparability of bids, the RFP may
require that all bidders adopt the draft power purchase agreement with specific
delineation of any changes proposed to that agreement. A material deviation from the
draft power purchase agreement may be grounds for rejecting the proposal. With this
approach, the acceptable tariff structures could be defined by the power purchaser, or
they can be left for the developers to fill in.

TypicalSubmission
Documentation
(SectionIV)
6.18
The information and other material to be submitted by the developer will
be spelled out in the RFP. In general, the developer will be required to furnish the
information necessary to evaluate the bid in comparison with other bids, such as
information on price, in-service date, the size and type of the facility, and information
about the developer's experience and finances. Because the evaluation process can be
complex, the proposals should be submitted on standard forms provided in the RFP. This
will ease the process of data assembly and analysis. The following paragraphs discuss in
more detail the typical documents and information that will be provided in response to an
RFP.

6.19

Letter of Conveyance. The letter of conveyance is the cover letter,
prepared by the applicant, offering the proposal. It contains information that the
applicant must validate or verify to the owner concerning the proposal, for example:
*

Verification of tariff prices

*

Validity period of the proposal

*

Verification of completeness and accuracy

*

Verification that the RFP is fully understood by the applicant

*

Verification of bank guarantees

*

Other information requiring validation or verification of the RFP.

6.20
The letter of conveyance must be signed by the authorized representatives
of the individual, company, joint venture, or consortium submitting the proposal and must
contain the official address of each participant. A sample letter of conveyance is shown
in Annex 9.
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ProposalSecurity and PerformanceGuarantee. Developers are

usually required to furnish a proposal security in an amount equal to approximately 2
percent of the total capital costs. The proposal security is a financial instrument used to
protect the power purchaser's interests prior to selecting a successful applicant and during
financial close. This security can be in the forrn of a guarantee issued from an acceptable
bank or in the form of a security bond. It should be valid for the same period as the
proposal or until the successful applicant has executed the project agreements and has
established the project company. The best performance guarantee for a purchaser is the
company's cash equity. Financial strength of the project company can ensure success.

6.22
Tariff Structureand SupportingDocumentation. The proposed
documentation contains pricing data for each major component of the tariff should be
submitted so that a detailed evaluation can be made of the capacity and energy costs to
the power purchaser. Pricing data is provided for the following:
*

Capacity price.

This comprises the annual costs (monthly/kW) through the

duration of the PPA. Adjustmentsare allowed depending on the agreed-on tariff
structure.
-

Fixed O&Mprice. This is the annual cost (monthly/kW)through the duration of
the PPA, with method of indexation and O&M expendituresidentified.

*

Fixed energy price. This is the energy price for both primary and alternate fuels,
with starting cost (per unit of energy) and indexation.

*

Variable O&Mprice. This is the price (per unit of energy delivered)with method
of indexation and O&M expenditures identified.

6.23
Alternative tariff structures may be a part of any draft PPA included in the
RFP. To the extent this approach is used to solicit pricing information, the developer
would select among the alternatives and provide the information required for that
alternative.
Legal Formof Developer. A developer submittinga proposal may be an
6.24
individual or sole proprietorship, a corporation, general or limited partnership or a joint
venture or consortium. The developer must submit suitable evidence that it is an
established business and that the individuals who will manage the project are authorized

and nominated by the developer. This must be evidencedby submittingeither a power of
attorney or a signed corporate resolution.

6.25

It is also incumbent on developers to submit sufficient evidence of their

financial structure, level of capitalization, and audited financial reports.

The power

purchaser also may request information about developers' past experience in the
development and financing of projects of a similar size and technology. This type of
background information about the developer is needed to evaluate viability of the
proposed project. A developer with extensive financial resources and broad experience in
successfully building and operating the type of project being proposed generally is more

likely to succeed than a developerwithout those characteristics.
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6.26
Joint venture arrangements require nomination of a managing partner who
will be authorized to incur liabilities and receive instructions on behalf of all partners. A
copy of the joint venture agreement signed by the partners should be submitted with the
proposal.

6.27

Exceptionsto or Deviationsfrom RFP. The proposal submitted by a

developer may include exceptions and clarifications to the RFP, which must be
considered in the evaluation process. Extensive exceptions or clarifications will make
comparisons among the proposals received more difficult. To minimize the number of
exceptions and clarifications, it is desirable for the RFP to identify a contact person to
answer any questions about the RFP. Preferably, questions would be subrmitted in writing
well before the prebid meeting. In that way, the answers to the questions can be provided
at the prebid meeting to all prospective bidders. Generally, bidders are required to
comply fully with the RFP, but it may list clarifications and exceptions that do not
constitute a material deviation. Material deviations from the RFP are usually grounds for
rejecting the proposal. The RFP may include an exhibit that provides the applicant with
guidelines and a structured method for submitting exceptions and clarifications to the
REP.

6.28
Bidders wishing to qualify proposals or otherwise deviate from the RFP on
items of a technical and financial or administrative nature may present such qualifications
or deviations separately in the form of alternative offers to the basic RFP. An alternative
offer must be accompanied by a detailed description and price breakdown indicating the
bidder's estimate of cost if the alternative offer were to be accepted by the owner and
incorporated into the contract. Proposals not fully detailed and priced as alternative
offers may be rejected. The owner reserves the right to accept or reject such offers.
6.29
If a bidder wishes to offer unsolicited technical alternatives, it must first
price the basic technical requirements of the RFP and then describe the alternative,

including design calculations, technical specifications, breakdown of prices, proposed
construction methodology,and other relevant details. Exceptionsto and clarificationsof
the RFP document are shown in Annex 10.
ProjectPerformance
Specifications
andDrawings(SectionL9
6.30
Technical data, in the form of performance specifications and drawings
and related information, are required to evaluate the impact of adding the proposed power
plant or plants to the power purchaser's current and planned mix of generation capacity,
including review of proposed technology, fuel type, project size, plant location, plant
characteristics, and method of plant operation.
6.31
As part of the purchaser's overall economic and financial evaluation of
proposals, various categories of technical data are used as key criteria to rank competing
proposals. Ranking categories are typically weighted in importance and vary according

to each purchaser's particular needs. Categoriesincluded in technicalrankings are ability
to close financially, project location, size, feasibility, reliability, stage of project
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development, and developer's experience with the proposed technology. Technical
evaluation should pay particular attention to reliability and fuel and should not
overemphasize technological details in the sense that market forces should help dictate
the type of plant and technology the developer is willing to guarantee. Technical data
and related information are shownin Annex 11.
Evaluation Criteria
6.32
Well-defined evaluation criteria and a transparent evaluation process lend
credibility to the procurement process. Responding to an RFP is expensive, so if the
criteria are not clearly defined, potentialbidders may be reluctant to submit proposals.
6.33
A prequalification process can ensure that all bidders have relevant
experience. It is most likely that such experience will be provided by a consortium
already engaged in power development. One of the first steps in the evaluation process is
to determine which, if any, of the bids must be rejected as nonresponsive. A bid may be
deemed nonresponsiveif
*

It is not received by the due date establishedin the RFP

*

It is not accompaniedby the prescribedfees and security

*

It is not submitted in the requiredform

*

It does not include sufficientinformationfor it to be evaluated

*

It fails to comply with any other specific requirement that has been identified as
mandatory in the RFP.

So that potential bidders understandthe risk of a nonresponsiveproposal, the criteria that
will be applied to determineresponsivenessshould be set forth in the RFP.
6.34
Once the responsive bids have been identified, they must be evaluated.
The complexity of the evaluation process will be affected by nature of the RFP. To the
extent the bidders are bidding for a narrowly defined project, such as a gas-fired
combustion turbine of a specific size located at a specific site, the number of variables
among the proposals will be limited, and the evaluation process will be simplified.
Evaluation of bids can be done either by comparing the proposed prices or tariff rates
(usually, the average discounted price in cents per kilowatt hour) or by using a points
system.
6.35
On a 60 MW private power station in Jamaica, the proposed prices were
evaluated. The proposals were first reviewed for responsivenessto the RFP requirements
on a yes/no basis (as a structured RFP was prepared for this project with schedule, site
technology, environmental and capacity equipment well defined). The bids that were
fully responsive to the selectionrequirementswere then evaluated only on the basis of the
proposed tariff. This approach is attractive since it is simplerto apply and more objective
and from the bidders' perspectivewell understood.
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6.36
In Oman, the government used a points ranking system to select a
developer of a 120 MW private power station. The points system, although more
subjective than the tariff-only evaluation, proved very useful, since RFP issues such as
technical deviations, schedule deviations, commercial aspects, and financial aspects could
be considered and compared between bidders. The tariff rate proposed received the
highest proportion of ranking points so that the final selection of the developer was
determined more by the tariff than the other evaluation factors. If a points system is
employed as the evaluation process, it must be structured carefully to represent those
factors which are most important to the power purchaser.
6.37
In contrast, to the extent the bidders are bidding for a more broadly
defined project-for example, as part of a block of 2,000 megawatts-there will be more
variables to consider, and the proposals will need to be evaluated in different
combinations to determine the best fit with the power purchaser's resource needs. This
process will be much more complex, but it will also take advantage of the alternatives
available in the market.
6.38
The scope of the RFP will affect the criteria included in evaluation and the
specific weights given to each criterion. Regardless of the scope of the RFP, however, all
evaluations will be concerned with two general types of factors: price and nonprice.
Evaluationof Price Factors
6.39
Evaluation of the prices being offered requires consideration of several
issues. Of course, the specific prices for capacity and energy are the starting point. The
term of the power purchase agreement and the structure of the capacity and energy
payments, fuel costs and indexation arrangements are also key elements. In addition, the
dispatchability of a proposed facility will affect the evaluation of the price.
6.40
In simple terms, the price evaluation, as discussed above, is based on a
broad comparison of the expected net present value cost of the various proposals. In a
narrowly defined RFP, that evaluation will not be complex and may well focus on only
the alternative proposals. In a more broadly defined RFP, the expected cost of the
different proposals will be affected by their fit with the power purchaser's resources,
including any other proposals accepted through the bidding process. For example, a
given mix of facilities (both existing and planned resources) will result in a projected
level of dispatch and thus costs for the proposed facility. A different mix may result in a
different level of dispatch and costs. The power purchaser should consider which mix of
facilities produces the least cost for its system. This process will require computer
modeling of the alternatives.
Considerationof the NonpriceFactors
6.41
The specific nonprice factors that are considered will reflect the power
purchaser's priorities and other concerns. Typical nonprice factors include
Project viability
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*

Fuel and fuel diversity

*

Dispatchability

*

Location

*

Use of local resources

*

Exceptions to the draft power purchase agreement.

Project Viability

6.42
The viability of a project can be affected by a number of considerations.
In addition to the financial status and experience of the developer, which have been
discussed, the degree to which the developer already has taken steps to begin planning for
the proposed facility-especially for obtaining the financing-may affect the ultimate
viability of the project. That factor can be assessed based on the completeness of the
technical description of the facility, including the experience of the construction
contractor, suitability and past reliability of the proposed equipment, identification of a
specific site, identification of the specific permits required for the proposal, and
completenessof the developmentschedule.
6.43
Other considerationsaffectingthe viability of the project are the degree of
exposure and the creditworthinessof the power purchasers,the level of security provided
by the developers, and the availability of other revenue streams. In most developing
countries, lenders will seek the government's guarantee of the power purchaser's
obligations under the PPA. Normally, some minimum level of security for performance
by the developer is also required under the PPA. To the extent a proposal offers
additional security for performance,especiallythe capacity and reliability of the plant, the
viability of the project will be enhanced. As to additionalrevenues, some power projects
may be able to cogenerate electricity and steam. Although the availability of revenues
from steam sales may reduce the developer's proposed prices, those revenues also
provide an additional margin for the success of the project. In evaluating the potential
steam sales revenues, however, the power purchaser must be cognizant of the viability of
the steam purchaser.
Fuel and Fuel Diversity

Fuel and fuel diversity may be important to a power purchaser that
6.44
historically has relied predominantlyon one type of fuel. A mix of fuels will spread risks
of fuel supply disruptions, fuel price increases, and environmental regulation. To the
extent the proposed facility is able to employ more than one type of fuel, risks will be
spread even further.
Dispatchability

6.45
Dispatchability affects both the economicsof the proposed facility and the
operability. The economic effect is considered in the price evaluation. The operational
effect is a nonprice issue. All else being equal, a power purchaser generally will prefer

i
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the flexibility of a fully dispatchablefacilityto a facilitythat has some level of a must-run
requirement.
Location

6.46
The location of the proposed facility has several potential impacts. For
example, proximity of the proposed facility to transmissionlines and load centers will
affect the power purchaser's long-term resource plans. If the facility is proposed in an
area that needs additional load support, that may have additional value to the power
purchaser. If the facility is proposed for a location where transmission access is
available,that may affect the time and effort required to bring the facility into operation.
Use of Local Resources

6.47
Use of local resources-manpower, materials,suppliers,and fuels-also is
important, particularly in developing countries. To the extent the local economy is
improved, the power purchaserpresumablywill be benefited. In addition,the use of local
resources may foster acceptanceof the proposedfacility in its community.
Exceptionsto the Power PurchaseAgreement

6.48
As discussed above, exceptions to the terms of the draft power purchase
agreement also shouldbe considered.
6.49
The power purchaser will place different levels of importance on the
various factors considered in its evaluation. The weighting system that will be used
should be identified in the RFP so that the prospectivebidders concentrateon improving
their bids in the areasthat are most important to the power purchaser.
Example of a TypicalPoints EvaluationSystem

6.50

*

A weightingsystem based on the factors discussedabove follows:
Price

= 70 points

-

Capacity and energy prices

-

Tariff structure

-

Dispatch

-

Effect on system costs

Nonprice = 30 points
-

Viability (10 points)
-Financial status of developers and power purchaser
-Experience of developers and contractors and O&M operators
-Level of development, completeness of proposal
-Level of security, guarantees provided
--

Other revenues
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-

-

Fuel (10 points)
--

Adds diversity to power purchaser's system

--

Ability to use more than one fuel

Other (10 points)
--

Dispatchability

--

Location

--

Use of local resources

--

Exceptions to the power purchase agreement.

6.51
Through the evaluation process, the power purchaser must assess whether
the solicitation successfully identified power supply options at a cost lower than could be
achieved otherwise. Assuming that to be the case, the power purchaser must notify the
successful bidder or bidders. Generally, a deadline for that notification will have been
established in the RFP.
Project Closing

6.52

The ultimate goal on any private power project is to have the project
operating well, having been completed on time and within budget, and generating
expected revenues. Before construction can get under way, however, all financing must
be available so that the contractor can be mobilized and capital expenditures can begin.
This happens at financial close-the ultimate financial goal in the development of a
private power project.
Financial close occurs when all agreements have been executed and
6.53
financing arranged and disbursements from the proceeds of the financing can take place.
In practice, execution of most agreements occurs at the time of financial closing. This
affords the lender the opportunity to seek inclusion of any of its requirements prior to
their signature.
The obvious requirements for financial close are major agreements that are
6.54
acceptable to the lenders and signed by the parties. However, these documents do not
fulfill nearly all the conditions for financial close. Often, signature of major agreements
occurs before financial close takes place. Many other contracts, certifications, and other
documents must be executed before a closing. These are shown in Annex 12.
A
6.55
This process is the final step prior to project implementation.
developer's ability to take a project to financial close is crucial to the process. A brief
overview has been presented in chapter 5 of the agreements and procedures that need to
be executed to ensure that a project reaches financial close. Although much of the onus is
on developers, not even the most experienced and seasoned will be able to complete a
project successfully without an enabling political, legal, and regulatory environment or
the requisite financial climate to encourage investment. In that regard, private power
must be supported by both developers and the host government to be successful.
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Annex1
Overviewof the PrivateSectorEnergyDevelopment
Programof the USAIDOfficeof Energy& Infrastructure
'The Private Sector Energy DevelopmentProgram (PSED) is a program within the Office of
Energy and Infrastructure of the Agency for International Development (AID). The PSED
Program was established to accelerate sustainable social and economic development by
promotingprivate sector solutionsto the energyproblemsof developingcountries and emerging
rmarket economies. Through its programs, PSED seeks to increase the supply of reliable,
affordable, and environmentallysound energy provided by the private sector in AID-assisted
countries.
]PSEDpromotes private sector solutions by providing technical assistance, disseminating
market information, and training. Concentratingon electric power, the PSED Program works
with host country governmentsto create an environmentwhich encouragesthe private ownership
of energy facilities. Private sector participationhelps governmentsto utilize their own resources
rmoreeffectively, to access new sources of capital, and to capitalize on the technical and
managerialexpertise of private energy companies.
PSED provides technical assistanceto foreign governments,working with them to establish
ithebuilding blocks essential to successful private power development.PSED collaborates with
Ihostgovernmentsto modifytheir regulatoryand legal frameworks,to help them better understand
project proposals and to accelerate their proposal review process, and to build in-country
knowledge and technical skills required to make sound decisions concerning private power
projects.

PSED facilitates project development in AID-assistedcountries by working with developers
and host officials to identify and capitalize on project opportunities. Emphasis on investment,
financing,and operationof electricpower and relatedfacilities.
PSED seeks to create win-win situations for the host country governmentsand U.S. companies
through its programs. Since U.S. companiesare world leadersin private power development,their
active participationin internationalproject developmentserves host governmentsby accelerating
the development of new power projects, thereby alleviating power shortages, and transferring
advancedtechnologiesand technical skills.
.PSEDTECHNICAL FOCUS
PSED:
Sponsors experts which work with host governments to analyze and modify
existing legal, regulatory, and financial policies and institutions in order to
encourage and facilitateprivate sectordevelopment.
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Provides technical assistance to officials in developing counties in order to
familiarizethem with the private power developmentprocess and project analysis
and evaluation, and to strengthen in-country knowledge, skills and techniques
concerningproject assessment.
*

Assists in formulation of guidelines and draft agreements for the purchase of
electricity from the private sector.

*

Assists in the development of potential energy projects by providing advice on
project development,financingand risk assignmentand mitigation.

PSED PROJECTDEVELOPMENT FOCUS
PSED:
*

Accelerates development by helping governments to foster an enabling
environment for private power and streamline their private power review and
approvalprocess.

*

Helps foster project development by linking representatives of developing
countries with key players in the private power industry.
Assists in the developmentof private power projects through contacts with AID
Missions and host governments.

*

PSED KNOWLEDGEFOCUS
PSED:
*

Conducts country assessments, private power market analyses, and special
studies that can be utilized by U.S. companies seeking opportunities in
developingcounties'energy markets.

*

)Organizesand sponsors international conferences, seminars and workshops
concerning privatization, technical topics, business development, and market
opportunities.

*

Arranges tours of utilitiesin the U.S. and abroadregardingstrategies, techniques,
and practices leadingto private sector energydevelopment.

*

Publishes a quarterly newsletter, Private Power Reporter, which provides
informationconcerninginternationalprivate power development.

*

Cooperates with U.S. government agencies and multilateral lending institutions
to collect and disseminate the latest market information on worldwide
privatization.

For more informnation,
contact:
Private Sector EnergyDevelopmentProgram (PSED)
1601 North Kent Street, Suite 1102
Arlington,VA 22209
USA
Telephone: 703-524-4400
FAX: 703-524-3164

Attachment 1 to Annex 1: Activities of the Private
Sector Energy DevelopmentProgram of the USAID
Office of Energy & Infrastructure
PAKISTAN
In cooperationwith The World Bank, the Office of Energy and Infrastructureof USAID and the
Pakistan USAIDMission supportedlong term assistancefor the establishmentof a private power
program within the Ministry of Water and Power and WAPDA (the publicly owned electric
utility). This assistance created permanent institutional changes within the energy sector that
have led to the submissionof over 15 privatepower project proposals.
lUSAIDhas:
*

Provided legal and technical assistancefor the preparationpolicy and regulations
to promote private power;

*

Conducted major seminars and workshops in Pakistan covering all aspects of
private power development;
Arranged private power study tours in the United States for Pakistan energy

*

officials;

*
*

Provided full time advisors to the Private Power Cell of WAPDA, the National
DevelopmentFinanceCorporation,and the Ministry of Water and Power; and
Supported feasibility studies by U.S. private power developers for projects in
Pakistan.

INDIA
in a partnershipwith the Governmentof India, the Ministry of Energyand the USAIDMissionin
India, the Office of Energy and Infrastructureof USAID has launched a $5.3 million technical
assistance initiative to support the GOI to implement environmentally sound private power
projects, including clean coal technology projects. Titled the "India Private Power Initiative"
(IPPI), the program will provide technical assistance in the areas of informationexchange about
the benefits and approachesto private power, the required legal and regulatory framework,new
institutional changes and approaches, project financing, and project-specific contracts and
agreements.

IJSAIDhas:
*

Arranged conferences on private power in WashingtonD.C., Houston, and New
York for Indianenergyofficials;

*

Arrangedprivate power implementationseminar in India;

*

Conducteda Study Tour for Indiancentral governmentand state electricityboard
officials;and
Provided a full time Private Power Technical Advisor to the Investment
PromotionCell of the Ministryof Energy in New Delhi.

*
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DOMINICANREPUBLIC
The Office of Energy and Infrastructure of USAID is cooperating with the Government of the
Dominican Republic (GODR), CDE (the publicly owned electric utility), The World Bank, the
InterAmericanDevelopmentBank, and the local USAIDMission to implement an electric power
sector reform plan. Under this program, USAID is providing technical assistance and orienting
the high level officials of the GODR about the benefits and the need for private power
development& investment,project financing,and legal and regulatoryframework.
The assistanceprovidedby USAID will enable the GODRto attract private power developersand
investors. The GODR can benefit from this assistanceand should be able to providefor the needs
of private power developersand investors.
USAID has:
*

Provided legal and technicalassistancein draftingthe ElectricityLaw
and regulationsto promoteprivate power;

*

Conducteda study tours for GODR and CDE officials;and

*

Provided advice to private power developersabout how to structureproposals for
projects in the DominicanRepublic.

PHILIPPINES
The Office of Energy and Infrastructureof USAIDhas been working with the Governmentof the
Philippines (GOP),the National Power Corporation(NPC),and multilateraldevelopmentalbanks
to reconstruct the strugglingpower sector. The GOP and NPC have turnedto the private sector to
build, own, and operate its power plants. USAID is providing the pre-conditionand framework
for private power generation and is encouraging foreign private power projects developers and
investors to proposeenvironmentallysound, independentpowerplants.
USAID has:
*
*

Arrangeda private power seminarin the Philippines;
Conductedstudy tours for NPC and GOP energy officials;

*

Drafted and reviewed legislation and regulations to encourage private power
projects;

*
*

Provided technical assistance to NPC in how to evaluate private power project
proposals;
Provided in-countrytraining on private power implementation;and

*

Advisedprivate power developersseekingto submitproject proposalsto NPC.

JAMAICA
In cooperation with The World Bank, InterAmericanDevelopment Bank, the Government of
Jamaica, and JamaicaPublic Service (JPS), the Officeof Energy and Infrastructureof USAID has
provided technical assistance on private power legislationand regulation,project solicitation and
project evaluation.
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IUSAIDhas:
*

Conducteda conferenceon private power implementation;

*

Arranged a study tour for JPS officials and a representative of the Attorney's
Generaloffice on private power in the UnitedStates;

*

Supported technical assistanceto help lPS prepare a Request for Proposals and
evaluatesubmnitted
proposalsfor a private power project;and

*

Provided assistancefor the structuringof a special private power financing fund
to support feasibleprojects.

Annex 2
FuelTypeand Supply/Availability
1.

Types of Fuel Sources

The principaltypes of fuel for power projects are:
1.1

Fossil fuels comprise coal, natural gas, petroleumresidual fuels, and petroleum
mediumdistillates.

a.

Coal widely used throughoutthe world, has a variety of compositions. Certain
types have lower impuritiescontentthan available petroleumresiduals. Although
coal is not as easily transportableas natural gas or petroleumproducts, it may be
preferableto the developmentof LNG processingand transportationfacilities.
Processes have been developed to reduce detrimental environmentaleffects of
coal. While most of the coal used for electric power production is burned in
steam-producingboilers,diesel enginesand combustionturbinescan use gasified
coal and have been tested on finelypulverizedcoal.

b.

Natural gas is the least expensive fuel and has the fewest detrimental
environmental effects if it has been cleaned of impurities at the production
source.

c.

Petroleumresidual fuels are the heaviest hydrocarbonsresulting from distillation
of crude (petroleum). Since residual fuels contain most of the impuritiescarried
by the crude, their composition varies considerably,dependingon the source of
the crude. Residual fuels go by names such as: Bunker "C," ASTM #6, fuel oil,
or mazout. Residual fuels are used in steam-producingboilers and large diesel
engines.

d.

e.

Petroleum medium distillates, the medium-densityhydrocarbonsresulting from
the distillation of crude, vary in characteristics and compositions. Distillates
usually containfewer impuritiesthan residualfuels. Distillatesgo by names, such
as diesel fuel, gasoil, marine diesel, ASTM#2, solar, or kerosene. They are used
mainly in combustion(gas) turbinesand small and medium-sizeddiesel engines.
Emulsions are mixtures either of water and residual fuels or water and heavy
crudes with high bitumen content. They are used to reduce the emission of
nitrogen compoundsin certaintypes of engines,and permit the transportationof
crudes that would otherwisebe too thick to handle. These fuels are used in some
installationsof large diesel engines and steam-producingboilers. One productis
marketedas Orimulsion.

1.2

Hydro power depends on the existenceof favorable hydrologicalconditions,and
is limited to specific projects. The use of hydro energy should be coordinated
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with other forms of energy to ensure a reliable supply of electricity even when
the availabilityof water is low.

2.

1.3

Nuclear power projects are unlikely to be built with private funds because they
demand very large investments and may require decisions on sensitive national
policy matters.

1.4

Nonconventional renewable energies, which produce electricity from
nonconventional energy sources (wind, solar, tidal, etc.), have a potential for
private developmentbut will not be discussedhere.

Responsibilityfor ProvidingFuel
The responsibility for providing fuel depends on local circumstances and preferences,
especiallyprocurementfinancing.
Some of the followingfactors maybe involvedin reachinga decision:

3.

2.1

For fuel suppliedby the power purchaser

a.

Are there sufficient guarantees that the buyer of electricity will provide fuel that
meets the project's quality specificationswithinrequired schedules?

b.

Are there limitations on fuel suppliers that place the buyer in an advantageous
position? For example, are subsidizedprices applicable only to some sectors of
the economy?

c.

Will the methodsstipulatedby the buyer to account for the fuel received, stored,
and used ensure that they will not unduly increasethe project'soperating costs?

2.2

For fuel suppliedby the producer

a.

A producer that purchases fuel on the free market may want to finance these
purchases in the expectation of profiting from the transactions. This is of
particularinterest to producersexperiencedin the internationalmarket.

b.

If a buyer cannot assure adequatesupplies of fuel, the producer should prefer to
obtain its own.

EnvironmentalConsiderations
Selection of fuel characteristicsand price depend on how it will affect the environment.
Environmental effects fall into three main categories: chemical composition and
impurities;type and quantity of waste materialsproduced;and damage caused to land and
water by improperhandling.
3.1

Effects due to the chemical compositionof fuels

A fuel's sulfur content has the most significant controllable effect on the environment
because the sulfur content affects price and the desulfurizationfacilities that would have
to be built to deal with the type of fuel used. When appraisingthe desired sulfur content
of fuel, consideration should be given to the existing environmental levels of sulfur
compounds due to emissions from natural sources (volcanoes) or man-made sources
(industriesand vehicles).
Emissions from power plants are caused by atmosphericnitrogen used in the combustion
process. So, while some fuels have small concentrationsof environmentallydetrimental
nitrogen,NOx control is mainly a functionof equipmentdesign.
Fuels contain other impuritiessuch as metals that are especiallydetrimentalto equipment,
but which also can indirectlyaffect the productionof detrimentaldischarges.
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3.2

Waste materials

Combustionof most fuels will producesolid waste, mainly ashes. The quantitiesof these
solids may be insignificantin the case of natural gas but can be considerablewith residual
petroleum products or coal. Storage and disposal of such wastes can have detrimental
environmentaleffects,especiallyon undergroundwater.
3.3

Handlingfuel

Fuel transportationcan cause spills that contaminateland and water tracts and filter to the
water tables below. Stored solid fuels, especially small particle components, can be
blown away by the wind.
Transportationfacilities (pipelines,conveyors, etc.) use valuable land, and land or water
conveyancescan produceenvironmentallyunsoundtraffic congestions.
4.

Pricing
Two factors influence the price of fuels: market forces and national energy policy
constraints.
4.1
Marketforces
International fuel prices fluctuate considerably. Factors that influence fuel prices are
demand and supply, production facilities, transportation and insurance costs, storage
facilities, elasticity of demand, competition among alternative fuels, pressures from
cartels, and speculation.
4.2

National energypolicy constraints

Most countriesimposecontrols,incentives,disincentives,taxationand subsidies(or cross
subsidies) on fuels. Sometimes, special exemptions or privileges are extended to fuels
used for electricitygeneration.
Controls, incentives,and disincentivesrange from limitationson imports to incentivesto
local production or refining. Taxation and subsidiescan be used to producerevenue or
vary the price of fuels that are not consideredin the national interest. Taxation usually
results in cross subsidiesthat favor one type of fuel over others.
In some countriestaxation of fuels used for electricitygenerationcontributesignificantly
to nationalrevenues.
5.

Availabilityand Reserves
Since fuel supply is part of the long-range commitments for a generating plant,
considerationshould be given to the assurancethat adequatesupplies will be available.
When the fuel is expected to originatefrom recently-developedindigenoussources, it is
prudent to ascertain that the known reserves are sufficient to provide the quantity and
quality requirements of the power project, especially if these reserves may be used to
supply other, more profitable,markets.
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EconomicEffects of Fuels for ElectricityGeneration
The choice of certain fuels for electricity generation may introduce distortions in a
country's economicconditions,including:
*

Overburdening of certain sectors of the petroleum refining industry to the
detrimentof others (especiallytransportation);

*

Favoring inefficientlocal producers,althoughimportsmay be cheaper;

*

Establishing unusually large need for foreign exchange, when fuels must be
imported, or production that could otherwise be exported to obtain foreign
exchange;and

*

Distortinglocal pricing.

Annex 3
Risk Matrix
RISK

RISK MMGATION ANALYSIS
REMEDY
CONSEQUENCES

REASON

IFOR LENDERS

ICONSEQUENCES
FOR
IINVESTORS

Construction Period
Cos: Overrun

Within Construction
Consortium Control
Outside Construction
Consortium

Included in Fixed Price
Lump Sum Contract

No Effect

Proceeds of insurance
policy including business
interruption insurance

Draw on standby finance Retum eroded by
if insurance policy
servicing of stand-by
exhausted; Debt cover
finance
factors reduced if stand-

Control:

- Insured event

bydebt

used

- Uninsured force majeure Draw on stand-by finance

Debt cover factors
reduced if stand-by debt
used

finance

- Ground conditions

Draw on stand-by finance

Debt cover factors
reduced if stand-by debt

Return eroded by
servicing of stand-by

used

finance

- Owner variation orders

Draw on stand-by finance
and limit scope of
variations by Owner
Stand-by finance drawn
pending tariff adjustment

Debt cover factors
reduced if stand-by debt
used
Debt cover factors
reduced if stand-by debt

Return eroded by
servicing of stand-by
finance
Return might be reduced
because of timing effects

- Changes of law, delays
in obtaining approvals or
nermits, increased taxes

Delaiyin
Completion

No Effect

Return eroded by
servicing of stand-by

used

Within Construction
Consortium Control

Penalties on a daily basis. Debt cover factors
(Sufficient to cover interest reduced, if stand-by debt
due to Lenders and fixed
drawn
operating costs)

No effect (except loss of
opportunity to eam
bonuses) unless penalties
fully spent. Use of standby finance for further cos

Insured Force Majeure

Proceeds from business
interruption insurance
policy

Standby finance drawn if To extent ability to pay
insurance policy
dividends is postponed,
exhausted; debt cover
return eroded
factors reduced if standby

Ground Conditions

Drawon standbyfinances

Debt coverfactorsreducedif Returnerodedby servicingof
standbydebtfinanceused
standbyfinance

will erode return

debt finance used

NOTE: This table is intended as an illustrative example only and is not intended to be an all-inclusive project risk
analysis. Risk analysis will depend on the specific conditions of each project.
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RISK MITIGATION ANALYSIS
RISK

REASON
L____________

Failure of Plant Capacityshortfall
to meet
Performance
Specifications
at Completion
Tests as result
of fault by
Construction
Consortium
Heat rate shortfalls

REMEDY
______________

Penaltiespayableby
ConstructionConsortium
supplementedby insurance

CONSEQUENCES
FOR LENDERS
No effect

Penaltiesfrom Constructio Debt cover factors
Consortium
reduced. If Construction
Consortiumfails to
remedydefect,creditrisk
on Construction
L ____________
_____________________ Consortium
OperatingCosts Costs exceedoriginal
Standbyfinancedrawn
Debt cover factors
Overrun
estimates,not insuranceor
reducedif standbydebt
ForceMajeureevent
used
Insurancecosts exceed Standbyfinancedrawn
Debt cover factors
original estimates
pendingTariff adjustment slightlyreduced
dependingon timing
|________________________
_.effect
Increased
Interestrate increase
Standbyfinancedrawn
Debt cover factors
FinancingCosts
pendingTariffreopener
slightlyreduced
dependingon timing
effect
Adverseexchangerate
Stand-byfinancedrawn
Debt cover factors
change
pendingtariffreopener
slightlyreduced
dependingon timning
effect
Adverseexchangein
Stand-byfinance drawn
Debt cover factors
terms of finance
pendingtariffreopener
slightlyreduced
dependingon timing
effect
Government
Minorchanges in tax, law, Tariff adjustment(if during Stand-byfinance couldbe
customs, legal
constructionperiod,
required. No effecton
requirements,
standbyfinance drawn)
Debt ServiceCover
environmentalstandards
Factor
Expropriation,
Ownerentitledto terminate If ownerterminates,loan
nationalization,consents as Governmentdefault
repaidor assumedas
withdrawn,interference
compensation
causing severe prejudice

CONSEQUENCESFOR

INVESTORS
Return reduced if penaltie
from Construction
Consortiumexhausted

Return reducedby cost of
additionalresidual fuel oil
less penalty receipts.

Return reduced by
servicingof standby
finance
No effect

No effect

No effect

l

No effect

No effect

If Govemmentdefaults
and ownerterminates,
compensationpaid for
termination

NOTE: This table is intended as an illustrativeexample only and is not intended to be an all-inclusive project risk
analysis. Risk analysiswill dependon the specificconditionsof each project.
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RISK MITIGATION ANALYSIS
RISK
L _____

REASON
_____________

Fundamentalbreach by
the Govermment,under
agreements

REMEDY

CONSEQUENCES
______________
FOR LENDERS
Ownerentitledto terminate If ownerterminates,loan
as Governmentdefault
repaidor assumedas
Compensation

CONSEQUENCESFOR

INVESTORS
If Governmentdefaults
and Owner terminates,
Compensationpaid for

term
ination

| _________ _______________________________________________________________
OPERATION PERIOD
OperatingCosts As a result of changesin
Overrun
regulations
At Owner'srequest

Tariff adjustment

No effect

No adjustmentto Tariff

Debt coverfactors
reduced
As result of failureby the No adjustmentto Tariff.
Debtcover factors
operator
Penaltiespayableby the
reduced if penalties
__________
_____________________
operator
exhausted
Inflation,
Tariff adjustedby indices. Debt cover factors could
Adverse
Smallpossibilitythat
be reduced/increased
Changes in Cost
movementsin indicesdo
of Finance,
not exactlymatch changes
Exchange or
in actualcosts
Interest Rate

No effect
Return reduced
Return reducedif penaltie
exhausted
Possibilityof
erosion/increasein return

Rates

Foreign
Exchange
NonAvailability/
Non,Convertibility

Governmentguarantees Loan repaid or assumed
availabilityof foreign
as Compensation
exchange. If Government
defaultsOwnercan
terminate

I____________________

Failure to
Governmuent
default
MakeAvailable
Sufficient
Foreign
Exchange
Failure of
purchaserof
power (State
owned utility)
to Perform
Obligations

_____________________

No effect(except loss of
opportunityto earn
bonuses)if Government
pays underguarantee. If
Governmentdefaults
under guaranteeand
Ownerterminates
Compensationpaid for
term

ination

Ownercan terminate

If Ownerterminates,loan Compensationpaid for
is repaidor assumedas termination.
Compensation

Governmentguarantees
performance.If
Governmentdefaultsunder
guarantee,Ownercan
terminate

No effectif Govermment No effect(except loss of
paysunder guarantee. If opportunityto earn
Governmentdefaults
bonuses)if Govemment
under guaranteeand
pays under guarantee. If
Ownerterminates,loan Governmentdefaults
repaidor assumedas
underguaranteeand
Compensation
Ownerterminates,
Compensationpaid for

termination

NOTE: This table is intended as an illustrativeexample only and is not intended to be an all-inclusive project risk
analysis. Risk analysiswill dependon the specificconditionsof each project.
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RISK MITIGATION ANALYSIS
RISK
l________

REASON
______________

Forced
Owner'sfault
OutagelDe-Rate
or Temporary
Shortfallin
Capacity,
Deteriorationin

REMEDY
______________

CONSEQUENCES

CONSEQUENCESFOR

FOR LENDERS

INVESTORS

Penaltiespayableby Owner If penalties completely Any penalty paid will
erode shareholders
erode return for investors
returns,possibilityof
insufficientcash. Debt
serviceEscrowAccount
to be drawn down.

Heat Rate

ForcedOutage Purchaserof electricity's CapacityPurchasePrice
or Temporary fault
payableanyway
Shortfallin
Capacity
Force majeureevent
CapacityPurchasePrice
paid anyway

No effect

No effect

Governmentguarantees
defaultby Purchaser. If
Governmentdefaults,
Owner terminatesand
loan repaid or assumedas
Compensation

Loss of opportunitiesto
earn bonuses). If
Governmentdefaults,
Owner can terminate.
Compensationfor
terminationpaid by
Government

IncreasedFuel Increasein price of RFO Tariff adjustment
Costs (not
arisingfrom
higher Heat
Rate
deterioration

No effect

No effect

than Base Case)

Boiler
Explosion
i

_____________

Failure of the
Operatorto
Perform

Insuredevent

______________________

Insuranceproceedsfor
No effect unlessinsuranceReductionin returnif
physicalreinstatementand policyexhaustedand
insurancepolicy exhausted
businessinterruptioncover standbydebt financeused
for debt service costs

The Operator'sbreach of Penaltiespayableby the
Operationsand
Operator
MaintenanceAgreement

Obligations

Environmental The Operator'sbreach of Indemnityfrom the
Incidents
Operationsand
Operator
Caused by the MaintenanceAgreement
Operator

_

Debt cover factors
Return reduced
reducedif the Operator's
penaltiesexhaustedand
standby debt finance used

Debt cover factors
Return reduced
reducedif the Operator's
penaltiesexhaustedand
standbydebt financeused

NOTE: This table is intended as an illustrative exampleonly and is not intended to be an all-inclusive project risk
analysis. Risk analysis will dependon the specificconditionsof each projecL

Annex 4
Implementation Agreement
Typical Commitments
Chapter 5 contains an overviewof the key security agreementsfor private power projects. The
list of commitmentsare providedas examples only, and are not to be considered a "model"to fit
all situations. They are, however,typicalof the public and private sector, and the degree to which
they can be explicitlyaddressedand negotiatedwill be reflectedin the viabilityof the project.
Public/GovernmentCommitments
e

*

Authorization to do business in the country is a basic provision that recognizes and
authorizesthe project companyto implementa private power generatingfacility.
Authorizationto generate,transmit and/ordistribute electricalenergy,which provides for
the project company to generate and possibly transmit and distribute electrical energy
under certaincontrolledconditions.

*

Authority to obtain permits allows project company to secure construction permits,
operatingpermits, if in compliancewith relatedlaws and regulations.

*

jGuarantee
of performanceof Project company,fuel supplier,or other public sector entity
who are party to the implementation and operation of the project means that the
government, via a sovereign guarantee compensates the project company for failure of
one or more of the public sectorentitiesto performper agreement.
Currency protection to the power supplier for a variety of currency issues, including
convertibility,availabilityof foreignexchange, devaluation,and repatriation.

*
*

Tax and Duty incentives can be provided by creating decreases and/or total exemption
from tax and duty obligation.

*

Legislative protection against changesin the law and regulationswhich would adversely
effect or potentiallyeffect the participantsin the project.
Financial protection against certain force majeure events such as war, insurrection, and
general strikes.

*
*

Work permits authorizeimportand use of specifiedforeignwork force.

Power Provider Commitments
*
*

Comply with laws and regulations.
Undertakeproject development.

*

Obtain project financing and achieve financial close within specified parameters
including time.
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*

Describes form of company,ownership,registration,terms of ownership.

*

Project insuranceto be obtained.

Mutl
*

Obligation/Comnitments
Termination defines under what conditions one party or the other can terminate the IA
and recourse shouldterminationoccur.

*

Penalties define type, form, value of penaltiesimposedshould a party fail to perform.

*

Governinglaw and arbitration.

*

The government and project company will mutually secure the other party against loss
and damage arising from the performance of contractual obligations within certain
limitations.

Annex 5
PowerPurchaseAgreement
a)

Summaryof Key Provisions

Article 1 - Definitions
Provides the meaning of significantwords or word groupsused in a document.
Article 2 - Sale and Purchaseof Energyand Capacity
Contains statements a project company agrees to sell power to a purchaser per terms and
conditions of the agreement,and that purchaseragrees to the terms and conditions. The project
company is obligated to provide a number of documentsthat verify and certify characteristicsof
the generatingfacility.
Article 3 - PreoperationPeriod
Contains the responsibilities of the project company and purchaser during the permit,
construction,testing, and start-upperiod. Terminatesat commercialoperationdate.
Article 4 - Term and Termination
Identifies the effective start and end date of the agreement, conditions under which it can be
extended and/or terminated,and the processand remedyfor termination.
Article 5 - Representations,Warrantiesand Covenants
Conveys agreement of the project companyto operate the plant as designed within the laws and
regulations of the territory. Certifies that the project company is a valid legal entity, will use
acceptable business practices, and provide information(as mutually agreed upon) to the power
purchaser.
Article 6 - Control and Operationof Facilities
Describes how the facility will be operated and maintained,how power will be dispatched, and
the types of documentsand recordsto be maintained.
Article 7 - Interconnection
Defines the responsibilityof the project companyand purchaser for the facilities used to transmit
powerfrom generatingfacility to transmissiongrid. Describesthe interconnectionpoint at which
responsibilitytransfers from the producerto purchaser.

Article8 - Metering
Describes how power generationwill be measured,meteringresponsibilities,and other interface
responsibilities betweenthe project companyand purchaser.
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Article 9 - Compensation.Payment and Billing
Describes the price of power to be paid by the purchaser to the project company for the duration
of the agreement, which is stated on a unit rate basis (such as U.S. cent/kWh) to include both
energy and capacity charges or broken down into its components. Pricing formulas are often
complex and are comprised of a number of components that reflect fixed and variables cost of
power generation,including debt service, fuel cost, and operating and maintenance costs. These
componentsin turn are based on actual costs, cost indices,or other methods.
Article 10 - Testing and CapacityRating
Establishes a program for determining the maximum reliable electrical power generating
capabilities of the facility under various conditions. If test results are acceptable, the facility will
be placed in operation.
Article 11 - Insurance
Delineatesthe type and limits of insuranceto be obtainedby the project company.
Article 12 - Liability. Noncomplianceand Guarantees
*

Indemnificationobligationsbetweenpower producerand purchaser

*

Form and limits of facility completionguarantee

*

Form and limits on facilityperformanceguarantee
ILimitsand conditionson transferof facility from project companyto other organizations

*

Article13 - Force Majeure
Defines what events constitutea force majeure,the actionsrequired, and who bears the risk.

Article14 - Taxes and Claims
Contains obligations of project company for local, regional, and national taxes and levies, and
claims for payment for work and/or materialsprovidedby others that might result in legal action.
Article 15 - Choice of Law and Resolutionof Disputes
Identifies under which laws the agreement will be governed, and the process and method to be
used to resolve disputes.
Article 16 - Notices
Provides for method, language, process,and distributionof notices amongparties.
Article 17 - Changes in Law
Provides for protectionof the project company shouldthe law change to adverselyaffect the cost
of construction or operation.
Article 18 - Options to Purchase
Depending on the type of agreement,defines how the project companycan exercise the option to
purchase the facility.
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Article 19 - Entirety

Designatesthe agreementas the final expressionof the intent of the parties and abrogatesall prior
written or oral understandings.Includesa signaturepage.
Article 20 - Miscellaneous Provisions

Includes a variety of other general terms and conditionsconsiderednecessary but not warranting
a separate section.
b)

Explanatorv Notes

Term of Agreement
*

The term of the agreementis stated in years. The effectivedate is the date of commission
of the complex. The agreement shouldbe in effect as long as there is outstandingdebt.
An option to extend the term of the agreement may be included here. Disposition of
project assets at the terminationof the agreementis specified.

Plant Fuel
*

Plant fuel should be described in detail, including constituent make-up, heat content,
limits on contaminants,supply pressure(if gas) and other qualitativemeasurements. Fuel
can be a pass-through cost from supplier to purchaser or, depending on the risk the
participants are willing to accept, and be tied to a price index. As fuel is the major
operational cost for most technology, treatment and recovery of fuel cost is critical to
power price.

FacilityOperation
*

Operationand dispatch of the power complex allows for a base load or fully dispatchable
plant (if required by the system), in accordancewith the principlesof economic dispatch.
It provides the right of the owner to suspendpurchase of power without penalty during
emergencies. It obligates the producer to operate the complex in accordance with
recognizedpracticesand the owner'srequirements.

Performnance
Testing
a

The article on testing and capacity rating details procedures for testing the project
facilities based on international codes and standards and project specifications. The
producer is required to pass certain performance and reliability tests before the project
goes into commercialoperationand capacitypayment begins. A one-timeadjustmentat a
specified price per kW is made if power tests do not meet guarantee, which is usually
reflected in the negotiatedcapacitychange. Performancetests are made on both heat rate
(to assure efficient use of fuel, as specified) and on capacity. In addition to the
performancetests prior to operation,the power purchaseagreementmay call for periodic
tests of dependablecapacity. A failure to satisfy those performancetests could result in a
reduction in capacitypayments.

Energy Purchase
*
The article on sale and purchase of energy and capacity requires that the producer will
make available and sell to the purchaser, and the purchaser will purchase from the
producer for an agreed-oncompensationa specified maximumdependablecapacity and
an associated energyoutput of the plant after its commercialoperationdate.
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Tariff Structure
The article on compensation, payment, and billing describes the tariff compensation to
the power producer for plant capacity and energy payments based on actual operation.

Project Insurance
*

The insurance article requires the power producer to obtain and maintain minimum levels

of insurance, includingbusinessinterruption.
Interconnection
*

Interconnection describes the responsibilities of the developer and owner in planning,
design, construction, commission, operation, and maintenance of the interconnecting
facilities.

Metering and Communications
*

Metering and communicationsfacilities establishes the responsibilitiesof the developer
and owner for installation,operation, and maintenanceof communicationsequipment,as
well as the measurement of energy output and dependable capacity using the plant
metering system. Typically, the power purchaser will control the measurement of the
energy output and dependablecapacity.
Guarantees.Warranties.Indemnificationand Liabilities
*

Contained within the PPA are specific obligations of one party to the other should there
be plant equipment failure, property damage, failure to provide electrical power as
specified.

Force Majeure
*

The article must define force majeure such as acts of God, war, riots, nonculpable labor
strikes, and their consequencesto each of the parties during the ownershipand operation
of the project.

Taxes. Duties, and Levies
*

The article defines all taxes, duties, levies, and other impositions applicable to the
producer during construction and operation of the project, part of which may be passed
on to the purchaser.

Defaults and Termination
*

Defaults and termination include: material breach of obligations not cured within a
reasonable time, insolvency of developer, and failure to produce a certain minimum
amount of energy or achieve a certain availability of plant over an extended period of
time. Remedies for default should include the right of owner to operate the project.

Dispute Resolution
*
This article defines the process by which the project company can settle disputes about
the interpretationof agreementsand performanceof various commitments. This process
may include a mutually appointedoperating committee,discussions,referral to an expert
and arbitrationin a predesignatedlocation.
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*

Transfer of ownershipof the assets addressesthe final dispositionof the project facilities
at the end of the agreementperiod. This may include physicaltransfer or purchaseof the
facility,continuationof the agreement,or liquidationof salvageableassets.

Annex6
Fuel SupplyAgreement- Summaryof Key Provisions
1.

2.

3.

4.

Delivery. Suppliermust guarantee fuel availability. If delivery delays result in
noncompliancein providingpower, the supplier must pay penalties to cover lost
revenuesand/orthe price differenceof substitutefuel.
Take. Supplier and purchaser must agree on the amount of fuel to be purchased
and determinewhoseresponsibilityit is to redirectfuel if the purchaser'sneed is
reduced.
Price. Because of the purchaser's limited risk-bearing abilities, fuel price
increases are passed to the purchaserin the energy componentof the PPA tariff.
Long-term supply contracts include a prespecified indexation principal to
regulateperiodicprice adjustmentto reflect changesin suppliercost.
Quality. Change in fuel quality could cause substantial losses to the purchaser
because of early degradation of equipment, outages, or reduced performance.
Therefore, it is paramount to have a guaranteed fuel quality, heat rate, etc.
enforceableby penaltiesfor noncompliance.

5.

Transportation. Transportationavailabilityand cost must be agreed on.

6.

Mechanical Considerations.
The mechanisms
for specifying
hourly/daily/monthlyfuel quantities,for testing/samplingfuel supplies, and for
rejecting/securing alternative supplies must be included in the Fuel Supply
Agreementbeforecommercialoperationsbegin.
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Annex 7
Construction Contracts - Summary of Key Provisions
1.

Technical Scope and Specifications
Describe plant design criteria and specifications,provide summary layout and process
drawings,and identifymajor pieces of equipment.

2.

Contractor'sResponsibilities
Describe the services,staffingrequirement,security measures,plant acceptance methods,
bonding requirements, personnel conduct, reporting requirements and other contractor
obligations.

3.

Owner Responsibilities
Describes the obligations of the project company, including approval process and
authority, availability and conditions of project site, access to site, permits, fuel,
constructionowner and other items.

4.

Compensationand Payment

5.

Describes value of contract and payment schedule based on construction progress and
testing milestones.
AcceptanceTesting
Describes performance testing requirements,performance guarantees, testing schedule,
testing review and approvalwhich are includedas an attachmentto contract.

6.

Changes
Provides mechanismfor changing the terms and conditions of the contract. This could
include changes in the scope of services,price and/ortime for project execution.

7.

Rejections
Should the plant or portions of the plant be rejectedby the ownerduring the construction
to testing phase, remedyby contractoris described.

8.

Warranties
The contractor represents that the project meets design and construction standards, has
been engineered with prudent and recognized specifications, that the contractor is
experiencedin providing such services,can meet production schedules,and the material
and equipment performed as specified. Should the work prove defective and/or fail, it
will be replacedby the contractorat no cost to the owner.
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Title to Work
Convey all work, suppliesand equipmentto the owner.

10.

Remedies
Defines the consequences/penaltiesfor failure by the contractor to perform as specified,
including schedule delay and/or failure to achieve performance guarantees. Damages
include monetary compensationto the project companyfor delay in achievingcompletion
milestones and failure to achieveperformance guarantees. Damages assessed on a dayby-day slip in schedule, failure to meet electrical output guarantee and failure to meet
plant heat rate guarantee. Damages are tied to financial obligations of the producer as
dictated by financing institutions.

11.

Performanceand WarrantyBonds
Provided by the contractorin supportof potentialfailure to meet contractualobligations.

12.

Insurance
Project insuranceis providedby contractorand owner, including:

13.

*

Comprehensivegeneral liability

*

Automobileinsurance

*

Builder'srisk insurance

Dispute Resolution
Defines how, where, and by whom disputes will be resolved.

14.

Indemnification
The contractor and owner mutuallyassume responsibilityfor actions or inactions of their
employees and/or others that causedamage to the other party.

15.

Assignment
Describes under what conditions this contract, in whole or part, might be assigned to a
third party.

16.

Suspensionand Termination

17.

Contains conditions under which the owner can suspend or terminate work, including
default by the contractor. Describes obligationsof parties in such an event.
Force Majeure
Defines a force majeure and actionsand remediesto be taken as a result.

18.

Confidentialitv
Defines what information should be treated as confidential and how it should be
protected.

Annex 8
Virginia Power's Private Power Procurement Experience
Virginia Power is a major investorowned U.S. utility which has extensive experience in
successfully obtaining generating capacity and energy using Power Purchase Agreements with
private developers. Its generating capacity exceeds 16,000 MW and includes a mixture of
nuclear, coal, oil, gas, and pumped storage hydroelectric units. Virginia Power has executed
Power Purchase Agreements with private developersfor over 18% of its capacity, with about
2,800 MW currently in operation.
Virginia Power has had extensive experience in the procurementof power from private
sources. Prior to passage of the Public Utility Regulatory Policies Act of 1978 (PURPA),
Virginia Power had about 445 MW of privately owned generationthat was used by customersto
serve part of their requirements. Virginia Power first sought to purchase power from private
developers in the early to mid 1980's through unsolicited proposals. During this period, the
company contracted for about 225 MW of power. Following implementation of PURPA
regulations by the Virginia State CorporationCommissionin 1985,VirginiaPower was inundated
with proposals from private power developers. The company responded by establishing
processes for prioritizing,negotiating,and also biddingfor new generationfrom private sources.
VirginiaPower's processeshave subsequentlyevolvedthrough four roundsof solicitedproposals,
including competitivebiddingprocesses.
It's first round solicitation in 1986 set a benchmarkprice for the power it was willing to
purchase,and also required that VirginiaPower be able to dispatch the generatingunit. Virginia
Power's experience in this solicitationwith a "BenchmarkPrice", or price at which it was willing
to purchasepower, was quite revealing. Sincevery few developersoffered power at prices below
the benchmark, the true lowest cost, or marketplace price of power may not have been achieved
by Virginia Power. The company has since moved away from this type of solicitation.In 1988,
Virginia Power conducted its first full round of competitive bidding, and included in its
solicitation a model Power Purchase Agreement. It subsequently conducted additional
,competitivebids for peaking power in 1988,and also for capacity and energy in 1989 (which did
not include a benchmark price). As one indicator of the success of Virginia Power's process, it
has received proposalsfor over 32,000 MW of new capacity, approximatelyten times the amount
of its indicated needs.
A numberof factors have influencedVirginiaPower's successwith private power. These
include, amongothers:
*
*

Market opportunity- a clear need for additionalcapacity.
The state agency which regulates utilities in the State of Virginia, the Virginia
State Corporation Commission, has clearly encouraged private power
development and has allowed Virginia Power flexibility in its solicitation
process. The Commission,in its orders, indicated that a number of factors, in
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addition to price, could be used to distinguish among proposals. These factors
include: use of Virginia fuels, manpoweror other state resources; demonstrated
fmancial viability of the developer;developer'spast experience, or other possible
benefits to the people of Virginia.
A strong, positive commitmentto the process by senior managementof Virginia
Power. Additional staffingresources and capabilitieswere added to manage the
burgeoningcapacity acquisitionprogram. Various solicitationswere structured,
each with emphasis on meeting the differing needs of Virginia Power, such as
through peaking power plants, or fully dispatchableplants, and also emphasis on
fuel diversity.
*

A transparent and streamlined solicitation process that is easily understood by
developers. The process made available to developers information about
Virginia Power's evaluation process, and provided sufficient time to obtain
permits and financing,and for constructionof the proposed plants.

The competitive solicitation used by Virginia Power is intended to be perceived by
developers as the most appropriateprocess to follow;unsolicitedproposalsare not encouraged.
The competitive bidding process includes a complete bidding package and pre-bid
meeting; identificationof any favored site locations in Virginia Power's service territory; Model
Power Purchase Agreement with flexibility to be tailored to each proposal; use of bid prices for
capacity and energy determined by the bidders in lieu of the utility's avoided cost; allowancefor
the pass through and recovery of the market cost of fuel in accordance with specified indices;
project milestonedates (i.e. financing, start of construction,commercialoperation),and provides
other necessary factors such as opportunityfor appealto the state regulatoryagency if a developer
receives unfair treatment.
Virginia Power's current solicitation process allows the bidding process to establish the
market price for capacity and energy. It also permits weeding out of high risk developers by
spelling out specific bid submittalrequirements;inclusionof bid fees, and posting of security.
It is important to consider differences in conditions which may exist in developing
countries and those which exist in Virginia Power's territory, when considering the types of
procurement processes used by Virginia; the requirementsimposed on private power developers
during those processes,and the success achievedby Virginia.
For Example:
*

Virginia Power is a financially sound utility, which is overseen by a regulatory
agency which closely monitors Virginia Power's financial performance. Risks
for developersin this respect are minimal.

*

Most private power projects proposedfor developmentare structured to meet the
requirements of the U.S. enabling legislation (Public Utility Regulatory and
Policy Act, 1978). This legislation permits private power developers to sell
power not only to the electric utilities, but also to other industrial customers
under prescribed conditions,thereby providingthem expanded opportunitiesand
applications (less risk) for selling private power. It also establishes conditions
and requirements for utilities to purchase energy from private power sources,
thereby assuring developersmarket and minimumprice for their energy.

*

Project financing is generally available, and the opportunity to structure highlyleveraged, non-recourse project financing for private power projects selling to
Virginiaprovides significantincentivesto some developers.
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Review of Virginia Power's experiencein obtainingpower from private sourcesprovides
useful lessonsfor considerationwhendevelopingprivate powerpurchaseprograms:
*

A well developedgenerationresourceplan, put in place by a utility, serves as an excellent
foundationfor a biddingprogram.

*

Particular needs (e.g., peaking power, fully dispatchablepower, use of particular fuels,
preferredsite locations,etc.) can be met by proper structuringof bid solicitations.

*

Publishinga benchmarkprice in advance, as part of a competitivebid process,may result
in the utility not obtaining the optimum price for its purchasedpower. While the utility
should developcost estimatesof its own buildoptions, it need not divulge theseestimates
to bidders. The marketplace will provide the best determination of optimum price.
Similarly,the marketplacewill provide the best determinationof the appropriatepower
plant technologyto fit the utility's generationneeds, rather than by specifyinga particular
technologyin an overlyrestrictivesolicitation.

*

The utility's requestfor proposalshould contain accurateand completeinformationabout
the company's need for capacity. All the information which could reasonably be
expectedto have a bearing on the project viabilityshould be provided. Potentialbidders
should have an opportunityto meet with the utility. Evaluationof bids should be based
on criteria identified in the request for proposals. Non-price factors selected for
evaluationand their weightingsshould be clearlyspecified.
Certain features of VirginiaPower's private power capacityacquisitionprogrammay not
be replicable in some other locations. Where fuel diversity and site diversity are limited, nonprice factors (e.g., technology) may need stronger consideration. Also, bidders who are
unsuccessful in selling power to Virginia Power often have the opportunityto sell all, or part of
their potential power elsewhere - to third party industriesor to other utilities via transmission
interconnections. If those types of alternate opportunitiesdo not exist, utilities elsewhere may
need to take that into considerationwhen establishing bidding requirements such as scheduled
operation, numberand size of units, financialpenalties,etc.

I

Annex 9
Letter of Conveyance
THE GOVERNMENTOF
MINISTRYOF ELECTRICITY AND ENERGY
[TITLE OF PROJECT]
TO:

", and in
entitled"
In response to the RFP DocumentNo.
accordance with the accompanyingInstructionsto Applicants,the undersignedhereby proposes
to Owner, _____Electricity Authority,an agency of the Ministry of Electricity and Energy or
the [Country], to design, furnish, fabricate,test, deliver and transportto the site the "[Title]",for

the

_

_

Power Plant in accordance with provisions of the RFP Document and any addenda

thereto, at the prices stated opposite the respective items set forth in Section _, Exhibit
entitled "ApplicantProposaland SupportingData."
Schedule
_,

The undersigned agrees that this proposal shall remain open for acceptance and shall remain
irrevocable for a Period of Validity of Proposal of 180 calendar days from the date fixed in
Article entitled "Tender Opening"of Instructionsto Applicants,and it shall remain bindingupon
the undersigned and may be accepted at any time before the expiration of that period. The
undersigned certifies that the Tenderer has examined and is fully familiar with all of the
provisions of the RFP Document and any addenda thereto; that the Applicant has carefully
checked all of the words and figures shown in Section

_,

Exhibit

-,

Schedule

-,

"Applicant

Proposal and Supporting Data;" that the Applicant has carefully reviewed the accuracy of all
statementsin this proposal and attachmentshereto; and that the Tenderer,by careful examination
of the RFP Document and any addendathereto, is satisfiedas to the nature and locationof all the
works; the general and local conditions of the Contract and all other matters which can in any
way affect the Plant or the cost thereof. The undersignedhereby agreesthat the Owner will not
be responsible for any errors or omissions on the part of the undersigned in preparing this
proposal.
Within a period of not more than 10 calendar days commencingon the day followingreceipt of
the Notice of Award, the undersignedwill subrnita performanceguaranteein the forrn of a Bank
Guarantee in an amount of 10 percent of the total funds required for the project;and execute the
Contract for furnishingthe Plant as describedin the RFP Documentwhen requestedby Owner.
The undersignedagrees to commencethe workupon executionof the Contract and to deliver the
whole of the Plant as set forth in the project schedule.
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Attached hereto and by this reference incorporatedherein and made a part of this proposal are the
data required for "Applicant'sCommercialData Submittalsfor Qualification,""Applicant'sCost
Data Submittals,"and "Applicant'sTechnicalData Submittalsfor Qualification."
In addition to the proposal data required, the undersigned encloses the following additional
information:
The undersignedalso acknowledgesreceipt,understanding,and full considerationof the
followingaddenda to the RFP Document.
Addenda Nos.

Signature:
In the Capacity of:

duly authorizedto sign proposalfor and on behalf of
Applicant:
Dated:
Home Office:
(P.O. Box or Street and No.)
(State and Country)

(TelephoneNo.)
(Telex No.)
(Fax No.)

Attention:
(Nameand capacityof authorized
representativefor Applicantnegotiations)
Address in the Host Country(if applicable):
(P.O. Box or Street and No.)

(State and Country)
(TelephoneNo.)
(Telex No.)
(Fax No.)"

Annex 10
Exceptionsor Clarifications
to RFPDocument
1.0

2.0

General
Applicant shall list herein all exceptions/clarificationstaken by Applicant, if any, to the
requirements of the RFP, as listed in Article _ of the Instructions to Applicants.
Applicantshall clearlyrefer to the applicableArticleNo. and/orTechnical Specifications
No. where such exceptions/clarifications have been taken. Should any of the
exceptions/clarificationslisted by Applicant constitute a major deviation to the RFP
requirementsor imply a material modification,these exceptions/clarificationsmay form
the basis for rejection of the proposal, in accordance with Instructions to Applicants,
notwithstandingthe provisionsof Article_, entitled "Variationin RFP Conditions." If
no exceptions are submitted herein, Owner will construe this to mean that all the terms
and conditions contained in the RFP Document are acceptable to Applicant with no
exceptionswhatsoever.
Exceptions/Clarificationsto RFP Document
Section/ArticleNo.
Exceptions/Clarifications
2.1

Instructionsto Applicants

2.1.1

ProposalValidity (Art

2.1.2

ProposalSecurity (Art L

2.1.3
2.1.4

Variationsin RFP Conditions(Art.)
Requirementsfor LocalizationProgram (Art_)

2.1.5

Others(list ApplicableArticle No.)

2.2

Section A, GeneralConditions

2.2.1

Indemnities(GC-_)

2.2.2
2.2.3
2.2.4

ContractorQualityProgram (GC-_)
Warranty(GC-_)
Taxation(GC-__)

2.2.5
2.2.6

Fees to Agents (GC-...
Others (list ApplicableArticle No.)

L
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2.3

Section B, Special Conditions

2.3.1

Extent of Contract/PurchaseOrder (SC--L)

2.3.2

InsuranceRequirements(SC-_)

2.3.3 Commencement,Prosecutionand Completion(SC-)
2.3.4 LiquidatedDamages(SC-)
2.3.5

Payment Terms(SC-.J

2.3.6

Special Shipping Instructions (SC-__)

2.3.7

Custom Clearance(SC-)

2.3.8

Other (list ApplicableArticle No.)

2.4

SectionD, TechnicalSpecifications

2.4.1

ScopeofWork(

2.4.2

Technical Specifications(listApplicableArticle No. and Paragraph)

)

Annex 11
TechnicalDataand RequiredInformationfor Evaluation
Project SummaryData
*
Proposedtechnology(e.g., pulverizedcoal, fluidizedbed, combustionturbine,combined
cycle, hydroelectric)
*
Net unit capacity(MWe)during summerand winter
*

Net stationheat rate duringsummerand winter

*

Method of plant operation(e.g., baseload,must-run,fully dispatchable,peak load)

i

Availability

Site-RelatedData
*
Projectlocation
a
a
i

Interconnectionpoint (exitingsite switchyard)
Interconnectionlocationto utility's transmissionlines
Location of site-related facilities (e.g., highway access, rail lines, gas supply pipeline,
coal supply facilities, coal or oil terminals, and rights-of-wayrequired for site-related
facilities)

Fuel-RelatedData
*

Primaryand altematefuel characteristicsand utilizationplans

*

Planned on-siteinventoryand storagecapabilities

*

Fuel supply and fuel transportation contract provisions, including quantities, sources,
duration,interruptibility,and annual operatinglimitationscausedby fuel supplyplans
Technologyand DesignData
*
Type of boiler or combustionturbine(s),with net capacities,winter and summer
*

Type of steam cycle (e.g.,combined cycle)

*

Type of coolingsystem

*

Emission/pollutioncontrolequipmentand capabilities
Generatorcapabilities,includingreactivepower
Auxiliaryboiler size, characteristics,and fuel requirements
"Blackstart" (start-upfrom station blackoutconditions)capability
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*

Proof of operatingperformancefor major components

*

Station heat balances and material balances

EnvironmentalData
*

Site use of wetlands/forestor other conservationareas

*

Floodplainencroachments

*

Quantity and source of wateruse

*

Quantities of solid and hazardouswastes

*

Quantities and emissionrates for air pollution emissions

*

Quantities and nature of wastewater,plus disposal method

*

Types of pollution control equipment and other mitigation measures proposed, and
guaranteed emissionrates.
Ambient noise levels resultingfrom operation,during daytime/nighttimehours at the site
boundary and nearestpopulated area

*

Exhauststack height
Electrical InterconnectionData
*

Site interconnectionsubstationbus arrangement,including electrical single line diagram
of facility/utilityinterfaces

a
a

Type and ratings of major electricalequipment
Voltagelevels employed

*

Relay protectionprovided

*

Metering provisions

Operationsand Maintenance
*

Net dependablegeneratingcapability(winter,summer,and shouldermonths)

*

Maximum generatingcapabilityand minimumoperating level

*

Dispatch restrictions, including maximum and minimum operating levels at which the
plant is to be economicallydispatched;minimumduration of each dispatch

*

Start-uptime requirements

*

Ramp rate-of-changeof power level restrictions

*

Regulatedvoltage range restrictions

*

Duration and timing of normal maintenanceschedules

*
*

Duration and timing requirementsfor major maintenanceoutages
Proposed availabilityprojectionsduring winter,summer,and shoulder months

*

Margins for heat rate degradation

Annex12
Summaryof List of Documents,Agreementsand
ContractsNeededfor FinancialClose
FinancingDocuments
*

Credit agreement

*

Promissory notes

*

Interestrate protection

Project Documents
*

Power purchaseagreement

*
-

Engineeringprocurementand constructioncontract
~Completion
guarantees,performancebonds,and warrantybondsunder EPC

=
*
*

Operationsand maintenancecontract
Fuel supplyagreement
Fuel transportationagreement

*

Wheeling/transmissionagreement

-

Water supply agreement

*

Site lease or instrumentof deedtransfer

All the aboveagreementsmust be certifiedfor corporate authority.
Insurance
*

Political risk insurancecontract

*

Commercialinsurancecontract

*
Certificationsof recognizedbroker
Security Documents
*
*
*

Assignment and security agreementsbetween the various project parties and the
lenders (several)
Uniform commercialcode filings
Trust agreements

*

Consent and assignmentsof all majorproject documents(several)
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*

Chattel paper

*

Surveys

CorporateDocuments
*
Certifiedcopiesof all agreements
*

Certificationof representationsand warrantiesof all project parties

*

Certifiedfinancial statementsfor all project parties

*

Certificatesof incorporationand good standing

a

CertifiedBylaws and corporate authorityfor all project parties

Approvalsand Licenses
*

Land use

*

Operatinglicense

*

Constructionpermit

*
*

Import license
Environmentalpermit

Legal Opinions
e

Legal opinionsfrom local counsel and project counsel(numerous)

Other
e

Approvedfeasibilitystudy

a

Constructionbudgetand payment schedule

*

Final base case projection
Engineer'sreport

e

*Environmentalreport
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THIS POWER PURCHASE AGREEMENT (this “Agreement”) is made as of the
____ day of ____________ 2008 BY AND BETWEEN:
(1)

NATIONAL TRANSMISSION & DESPATCH COMPANY (the “Power
Purchaser”), a public limited company incorporated under the laws of Pakistan,
with its principal office at WAPDA House, Shahrah-e-Quaid-e-Azam, Lahore,
Pakistan; and

(2)

____________ (the “Company”), a company incorporated under the laws of
Pakistan, with its principal office at ____________, Pakistan. Each of the Power
Purchaser and the Company is hereinafter referred to as a “Party” and
collectively, as the “Parties”.
RECITALS

A.

WHEREAS, the Company has proposed to the Power Purchaser that the
Company will design, engineer, construct, insure, Commission (as hereinafter
defined), operate and maintain an approximately 500 MW (gross ISO) RFO and
Gas (as and when available) fired electric power generation facility (the
“Complex” (as hereinafter defined)) to be located on the Site (as hereinafter
defined) at ____________, Pakistan and with a Contract Capacity (as hereinafter
defined) of _____ MW (net, at Reference Conditions (as hereinafter defined));

B.

WHEREAS, the Government of Pakistan (“GOP”, as hereinafter defined),
through the Private Power and Infrastructure Board (“PPIB”, as hereinafter
defined), on ____________ issued to the Company a Letter of Support (as
hereinafter defined) for the design, engineering, construction, insuring,
commissioning, operation and maintenance of the Complex (the “Project”, as
hereinafter defined);

C.

WHEREAS, the Company wishes to sell and the Power Purchaser wishes to
purchase the Available Capacity (as hereinafter defined) up to the Contract
Capacity and all of the Despatched and Delivered Net Electrical Output (as
hereinafter defined) on and pursuant to the terms and conditions contained
herein;
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WHEREAS, on the date hereof, the Company is entering into an
Implementation Agreement with the GOP and has or shall enter into the Fuel
Supply Agreement (as hereinafter defined) with the Fuel Supplier (as hereinafter
defined); and

E.

WHEREAS, the Company has been issued a Generation Licence (as hereinafter
defined) by the National Electric Power Regulatory Authority (“NEPRA”, as
hereinafter defined).

NOW, THEREFORE, in view of the foregoing premises and in consideration of the
mutual benefits to be derived and the representations and warranties, covenants and
agreements contained herein, and other good and valuable consideration, the
sufficiency of which is hereby acknowledged, and intending to be legally bound, the
Parties hereby agree as follows:
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ARTICLE I
DEFINITIONS; RULES OF INTERPRETATION
Section 1.1

Definitions

Whenever the following capitalized terms appear in this Agreement or in the
Schedules, they shall have the meanings stated below:
“Abandonment” or “Abandoned” – The voluntary cessation of operation of the
Complex, and the withdrawal of all, or substantially all, personnel by the Company
from the Site for reasons other than (i) a breach or default by the Power Purchaser
under this Agreement, or (ii) a breach or default by the GOP under the Implementation
Agreement, or (iii) a Force Majeure Event.
“Adjusted Declared Available Capacity” – The meaning ascribed thereto in Section
5.3(e).
“Affiliate” – Any Person that directly or indirectly, through one or more
intermediaries controls, or is controlled by, or is under common control with, another
Person.
“AGC” – Automatic generation control equipment.
“Agent” – The meaning ascribed thereto in Section 16.5(a).
“Agreement” – This Power Purchase Agreement, together with all Schedules, dated as
of the date first written above between the Power Purchaser and the Company, as may
be amended by the Parties from time to time.
“Agreement Year” – A period of twelve (12) consecutive months commencing on each
consecutive anniversary of the Commercial Operations Date and ending as of the end
of the Day preceding the next anniversary of the Commercial Operations Date, except
for the first Agreement Year which shall start on the Commercial Operations Date;
provided, however, that each Agreement Year shall automatically be extended by the
occurrence of a Force Majeure Event declared by the Company (other than a Pakistan
Political Force Majeure Event or a Change in Law) within such Agreement Year for a
period equal to the sum of the Days the Company was unable to perform fully due to
the Force Majeure Event multiplied by the difference between the applicable Average
3
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Available Capacity and the Available Capacity that the Company was able to declare
during the pendency of such Force Majeure Event, and the difference divided by the
applicable Available Capacity, provided, further, that in the event of such extension,
the immediately succeeding Agreement Year shall commence on the Day following the
last Day of such extension and end after a period of twelve (12) consecutive months,
and each Agreement Year thereafter shall have a period of twelve (12) consecutive
months, in each case subject to any extension for Force Majeure Event(s) declared by
the Company (other than a Pakistan Political Force Majeure Event or a Change in
Law) as provided above.
“Ambient Site Conditions” – Ambient temperature, as such conditions exist from time
to time at the Complex as measured and recorded by the Weather Station.
“Ancillary Services” – Services provided by the Company from the Complex other
than the provision of Net Electrical Output, such services being Reactive Power, blackstart of the Complex, voltage control and frequency regulation.
“Annual Capacity Test” – The meaning ascribed thereto in Section 8.4(a).
“Available Capacity” – The meaning ascribed thereto in Section 9.1(b).
“Average Available Capacity” – The average of the Available Capacities during the
twelve (12)-month period immediately prior to the occurrence of the PPFME or
CLFME, as applicable; provided, that during the first twenty-four (24)-month period
following the Commercial Operations Date, if there has not occurred a Scheduled
Outage during the relevant twelve (12)-month period, in determining the Average
Available Capacity, the average of the Available Capacities during the twelve (12)month period immediately prior to the occurrence of the PPFME or CLFME, as
applicable, shall be reduced by an amount equal to the then-prevailing Tested Capacity
multiplied by 0.0603.
“Back-Up Metering System” – All meters and metering devices (including any remote
terminal units and an electronic data recording system) installed by the Company and
thereafter owned and maintained by the Company as back-up to the Metering System.
“Business Day” – Any Day that banks in Lahore, Pakistan, are legally permitted to be
open for business.
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“Capacity Payment” – The amount payable pursuant to Section 9.1 in respect of any
Month or part-Month for Available Capacity.
“Capacity Price” – The amount denominated in Rupees per kilowatt per hour of
Available Capacity, as provided in Schedule 1.
“Capacity Test” – The tests to determine Tested Capacity to be carried out pursuant to
Sections 8.3 and 8.4, as more particularly described in Schedule 7.
“Capacity Test Certificate” – The certificate to be issued by the Engineer under
Section 8.3(b)(iii) containing the information specified in Schedule 7.
“Carrying Costs” – The interest or mark-up limited to KIBOR for Rupee based loans
and LIBOR for foreign currency based loans, as applicable, plus three percent (3%)
only, payable in or converted into Rupees accruing on the then-outstanding principal
amount of the debt under the Financing Documents related to the Complex; provided,
that no interest charges or mark-up or other debt related costs or payments shall be
included in any determination of the Tariff if and to the extent they are recovered under
any of the provisions of this Agreement as Carrying Costs.
“Certificate of Readiness” – The certificate to be issued by the Engineer to the
Company and the Power Purchaser under Section 8.3(a) stating, in relation to the
Complex, that the Complex is, in the professional opinion of the Engineer, ready for
the Commissioning Tests to be carried out and that the Complex is in a condition that
it could successfully complete the Commissioning Tests.
“Certificate of Readiness for Synchronization” – The certificate to be issued by the
Engineer to the Company and the Power Purchaser under Section 8.2 stating, in
relation to the Complex, that the Complex has, in the professional opinion of the
Engineer, passed the necessary no load, full speed tests and that the Complex is in a
condition that is ready for and capable of synchronization with the Grid System.
“Change in Law” –
(a) The adoption, promulgation, repeal, modification or reinterpretation after
the date of this Agreement by any Public Sector Entity of any Law of
Pakistan (including a final, binding and non-appealable decision of any
5
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Public Sector Entity); or
(b) the imposition by a Relevant Authority of any material term or condition in
connection with the issuance, renewal, extension, replacement or
modification of any Consent (other than Gas Allocation) after the date of
this Agreement; or
(c) the imposition by a Relevant Authority of any additional Consent,
that in the case of each of clause (a), (b) or (c) above establishes either a
material increase in cost or decrease in revenue as a consequence of any
requirement for the design, construction, operation or maintenance of the
Complex that is materially more restrictive than the most restrictive
requirements (i) in effect as of the date of this Agreement, (ii) specified in any
applications, or other documents filed in connection with such applications, for
any Consent filed by the Company on or before the Commercial Operations
Date, and (iii) agreed to by the Company in any agreement in the Project
Agreements.
“Change in Tax” – The adoption, enactment, promulgation, coming into effect,
repeal, amendment, reinterpretation, change in application, change in interpretation or
modification by any Public Sector Entity after the date hereof of any Laws of Pakistan
relating to any Tax or Taxes.
“Change in Tax Assessment” – The meaning ascribed thereto in Section 14.3(b).
“Change in Tax Notice” – The meaning ascribed thereto in Section 14.3(a).
“CLFME” – The meaning ascribed thereto in Section 15.1(b).
“Commercial Operations Date” – The Day immediately following the date on which
the Complex is Commissioned; provided, that in no event shall the Commercial
Operations Date occur earlier than sixty (60) Days prior to the Required Commercial
Operations Date without the prior written approval of the Power Purchaser, which
approval may be given or withheld in the sole discretion of the Power Purchaser.
“Commissioned” – The successful completion of Commissioning of the Complex for
continuous operation and Despatch in combined-cycle mode in accordance with
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Article VIII and Schedule 7 and the certification of such successful completion of
Commissioning to the Power Purchaser and the Company by the Engineer.
“Commissioning” – The undertaking of the Commissioning Tests on the Complex.
“Commissioning Tests” – The tests to be carried out pursuant to Section 8.3 and
Schedule 7.
“Company” – ____________, a company incorporated under the laws of Pakistan, with
its principal office at ____________, Pakistan, and its permitted successors and
permitted assigns and any permitted Transferee.
“Company Consents” – All approvals, consents, authorisations, notifications,
concessions, acknowledgements, licences (including the Generation Licence), permits,
decisions or similar items which is or are issued by a Relevant Authority and which the
Company or any of its Contractors is required to obtain from any Relevant Authority
(other than the Power Purchaser), and thereafter to maintain, to fulfill its obligations
under this Agreement, including the Specified Consents; provided, however, that in no
event shall the Company Consents include any concessions or exemptions from the
Laws of Pakistan unless they are expressly granted pursuant to the terms of the
Implementation Agreement.
“Company Event of Default” – The meaning ascribed thereto in Section 16.1.
“Company Interconnection Facilities” – The facilities and equipment to be designed,
constructed or installed by or on behalf of the Company on the Company’s side of the
Interconnection Point that are described in Schedule 3, including any telemetering
equipment, transmission lines and associated equipment, transformers and associated
equipment, relay and switching equipment, telecommunications devices, telemetering
and data interface for the SCADA System, protective devices and safety equipment.
“Company Interconnection Works” – Those works and activities described in
Schedule 3 to be undertaken by or on behalf of the Company for the design,
engineering,

construction,

installation

and

commissioning

of

the

Company

Interconnection Facilities in accordance with this Agreement.
“Company Letter of Credit” – An unconditional, irrevocable, divisible, and
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transferable on demand letter of credit in favour of the Power Purchaser in the form set
out in Schedule 9, which is issued by a bank or other financial institution reasonably
acceptable to the Power Purchaser, and which shall provide for draws by the Power
Purchaser in immediately available funds on a monthly basis upon presentation at a
bank in Lahore, Pakistan, and which, at the Effective Date, shall be delivered by the
Company to the Power Purchaser in the amount of twenty-seven Dollars and fifty cents
Only ($27.50) per kW of the Contract Capacity.
“Complex” – The RFO and Gas-fired electric power generation station located at the
Site and the Company Interconnection Facilities (but excluding the Power Purchaser
Interconnection

Facilities)

having

a

design

capacity

of

approximately

________________________ (___) MW (net, at the Reference Condition) to be
designed, engineered, constructed, Commissioned, owned, operated and maintained by
the Company during the Term, whether completed or at any stage in its construction,
including without limitation or regard to the level of development, engineering and
design documents, all energy producing equipment and its auxiliary equipment, heat
recovery steam generators and associated equipment, fuel handling and storage
facilities and equipment, water transportation and treatment systems, all spare parts
stored at the Site, all Company Interconnection Facilities and all other equipment or
facilities necessary for delivery of electricity to the Power Purchaser at the
Interconnection Point, which Complex is more particularly described in Schedule 2.
“Consents” – The Company Consents and the Power Purchaser Consents.
“Construction Report” – A report to be submitted by the Company pursuant to
Section 4.2(a), which report shall address the matters identified in, and shall be
substantially in the form set out in, Schedule 4.
“Construction Start Date” -The date of the issuance of the “notice to proceed” by the
Company to the EPC Contractor and the unconditional release by the Company to the
EPC Contractor of funds equaling at least seven percent (7%) or more of the total
capital cost of the Complex.
“Contract Capacity” – An amount of generation capacity in MW (net at Reference
Condition) which the Company commits to provide to the Power Purchaser under this
8
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Agreement pursuant to Section 2.9(a), as such amount of generation capacity may be
revised pursuant to Section 2.9(b).
“Contractors” – The EPC Contractor and the O&M Contractor, and any of their direct
contractors and any of their direct sub-contractors integrally involved in the Project.
“Control Centre” – The National Power Control Centre located in Islamabad, or such
other control centre designated by the Power Purchaser from time to time (but not
more than one at any time) from which the Power Purchaser shall Despatch the
Complex.
“Costs” – An amount equal to the amount of any new or additional Tax or an increase
in an existing Tax payable by the Company in relation to the Project as a result of a
Change in Tax.
“Cure Period” – The meaning ascribed thereto in Section 16.3(b).
“Day” – A period of twenty four (24) hours, commencing at 12:00 midnight of each
day, and “Daily” shall be construed accordingly.
“Declaration Deadline” – The meaning ascribed thereto in Section 5.3(b).
“Declared Available Capacity” – In respect of each hour of an Operating Day, the
total generating capacity of the Complex expressed in MW (adjusted to forecasted
Ambient Site Condition) at the Interconnection Point, which, subject to Section 5.3(e),
the Company has declared available to the Power Purchaser in accordance with
Section 5.3(a), (b) or(c).
“Delayed Payment Rate” – KIBOR plus four and one-half percent (4.5%) per annum,
compounded semi-annually, calculated for the actual number of Days which the
relevant amount remains unpaid on the basis of a three hundred and sixty five (365)
Day year.
“Demonstration Period” – Commencing with the first anniversary of the Commercial
Operations Date with respect to the Complex, a period of sixty (60) Days following the
last Day of the last Month in the Maintenance Months in each Year, or such other sixty
(60)-Day period as may be agreed between the Power Purchaser and the Company,
9
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during which the Company shall carry out the Annual Capacity Test.
“Despatch” – The exercise by the Power Purchaser (or subject to the Laws of Pakistan,
its designee) of its right to commence, increase, decrease or cease the net electrical
energy generated by the Complex by issuing Despatch Instructions in accordance with
this Agreement, and “Despatched” shall be construed accordingly.

“Despatched and Delivered Net Electrical Output” – The Net Electrical Output
during the relevant period in response to a Despatch Instruction or Revised Despatch
Instruction, as the case may be, including Net Electrical Output delivered during startup and shut-down periods and ramp-up and ramp-down periods, which shall not in any
event exceed one hundred and one and one-half percent (101.5%) of the Despatched
Net Electrical Output for the relevant hour.
“Despatched Net Electrical Output” – The required net electrical energy to be
generated by the Complex during the relevant period, as stated in a Despatch
Instruction or Revised Despatch Instruction, as the case may be including Net
Electrical Output delivered during start-up and shut-down periods and ramp-up and
ramp-down periods.
“Despatch Instruction” – The meaning ascribed thereto in Section 5.4(a).
“Dispute” – Any dispute or disagreement or difference arising under, out of, in
connection with or relating to this Agreement, including any dispute or difference
concerning the existence, legality, validity or enforceability of this Agreement or any
provision hereof, or the obligations or performance of a Party under any provision
hereof.
“Dollar” or “$” – The lawful currency of the United States of America.
“Due Date” – The meaning ascribed thereto in Section 9.6(a).
“Effective Date” – The meaning ascribed thereto in Section 2.1(c).
“Emergency” – An event or circumstance affecting the Grid System (i) which
10

Power Purchase Agreement

Privileged & Confidential

materially and adversely affects the ability of the Power Purchaser to maintain safe,
adequate and continuous electrical service to its customers, having regard to the thencurrent standard of electrical service provided to its customers, and/or (ii) which
presents a physical threat to persons or property or the security, integrity or reliability of
the Grid System, or (iii) which the Power Purchaser reasonably expects to have the
effects specified in clause (i) or clause (ii).
“Energy Payment” – The amounts payable under Section 9.2 for Despatched and
Delivered Net Electrical Output delivered by the Company during the Month or part
Month, as determined in accordance with Schedule 1.
“Energy Price” – The amount identified as the Energy Price in Schedule 1, as adjusted
from time to time in accordance with the provisions thereof.
“Engineer” – The firm of engineering consultants to be appointed and hired by the
Company with the approval of the Power Purchaser in accordance with Section 2.6 for
the purpose of observing the construction of the Complex and the Commissioning
Tests and certifying to the Power Purchaser and the Company the results of the
Commissioning Tests and the other matters specified herein.
“Environmental Standards” – Collectively, the environmental guidelines and
occupational health and safety standards established by the Pakistan Environmental
Protection Agency and the relevant Provincial Environmental Protection Agency.
“EPC” – Engineering, procurement and construction.
“EPC Contract”

– The agreement(s) entered or to be entered into between the

Company and the EPC Contractor for, inter alia, the design, engineering, procurement,
construction, completion, startup, testing, and Commissioning of the Complex, as such
agreement(s) may be amended by the parties thereto from time to time.
“EPC Contractor” – The Contractor or Contractors and any successor or successors
thereto hired and appointed by the Company, and not objected to by the GOP pursuant
to Section 6.2 of the Implementation Agreement.
“EPC Cost” – The total cost which the Company will incur under the EPC Contract in
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carrying out and completing the EPC Works and the Company Interconnection Works
in accordance with this Agreement.
“EPC Works” – The design, engineering, procurement, construction, installation and
completion of the Complex, and the start-up, testing and Commissioning of the
Complex.
“Evaluation Period” – The meaning ascribed thereto in Section 16.5(b).
“Expert” – The meaning ascribed thereto in Section 18.2(a).
“Extended Period” – The meaning ascribed thereto in Section 15.9(c).
“Federal Entity” – The meaning ascribed thereto in the Implementation Agreement.
“Financial Closing” – The meaning ascribed thereto in the Implementation Agreement
“Financing Documents” – The meaning ascribed thereto in the Implementation
Agreement.
“Fixed O&M Component” – The meaning ascribed thereto in Schedule 1.
“Forced Outage or Partial Forced Outage” – From and after the Commercial
Operations Date, a total or partial interruption of the Complex’s generating capability
(excluding periods, if any, that the Complex is being operated by the Power Purchaser
pursuant to Section 5.16), including any total or partial interruption that is not the
result of (a) a request by the Power Purchaser in accordance with this Agreement, (b) a
Scheduled Outage or a Maintenance Outage, (c) a Force Majeure Event, (d) a
condition caused solely by the Power Purchaser or solely by the Grid System, or (e) a
condition that is caused solely by the GOP.
“Force Majeure Event” – The meaning ascribed thereto in Section 15.1.
“Fuel Supplier” - The Gas Supplier and/or the Liquid Fuel Supplier as the case maybe.

“Fuel Supply Agreement” – The Gas Supply Agreement and/or the Liquid Fuel
Supply Agreement as the case maybe.
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“Gas Supplier” – _________________, a company organized under the laws of
Pakistan, and its successors and assigns.
“Gas Supply Agreement” –The agreement between the Gas Supplier and the
Company for the supply of Gas to be used by the Complex to generate electricity, as
may be amended, modified or supplemented by the parties thereto or as may be
novated by the Company from time to time.
“Generation Licence” – The licence No. ______________, dated ___________ issued
by NEPRA permitting the generation and supply of electricity by the Company from
the Complex in accordance with the terms and conditions of such licence.
“Gas Unit” – A dual fuel, Gas or RFO-fired turbine unit, driving an electric generator,
within the Complex, including its auxiliaries and protective devices.
“GOP” – The Islamic Republic of Pakistan.
“Grid System” – The transmission facilities owned by the Power Purchaser, other than
the Company Interconnection Facilities, through which (a) the Net Electrical Output
will be received and distributed by the Power Purchaser to users of electricity and (b)
electrical energy to be delivered to the Complex will be transported, as required.
“Grid System Frequency” – The frequency of the Grid System measured in hertz.
“Guarantee” – The guarantee by the GOP of the payment obligations of the Power
Purchaser under this Agreement in the form set out in Schedule 3 to the
Implementation Agreement.
“Implementation Agreement” − The Implementation Agreement by and between the
GOP and the Company to be entered into in relation to the Project, as may be
amended by the parties thereto from time to time.
“Initial Cure Period” – The meaning ascribed thereto in Section 16.5(a).
“Insurance Component” – The meaning ascribed thereto in Schedule 1.
“Interconnection Point” – The physical point or points where the Complex and the
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Grid System are to be connected as specified in Schedule 3.
“Interconnection Works Schedule” – The schedule for carrying out the Company
Interconnection Works and the Power Purchaser Interconnection as described in
Schedule 3 and as may be adjusted in accordance with Article VI.
“Investor” – The meaning ascribed thereto in the Implementation Agreement.
“Invoice Dispute Notice” − The meaning ascribed thereto in Section 9.7(a).
“ISO” – The standards existing on the date hereof of the International Standards
Organization, a non-governmental international network of national standards
institutes with its secretariat in Geneva, Switzerland.
“KIBOR” – The average “ask side” Karachi Inter-Bank Offer Rate for Rupee deposits
for a period equal to three (3) months which appears on the appropriate page of the
Reuters service at or about 11:30 a.m. in Karachi on the last available Business Day, or
in the event that the Reuter’s service, or any successor thereto, no longer provides such
information, such other service as agreed to by the Parties that provides the average
“ask side” Karachi Inter-Bank Offer Rate for Rupee deposits in the Karachi interbank
market.
“Lapse of Consent” – Any Consent (other than Gas Allocation) (a) ceasing to remain
in full force and effect and not being renewed or replaced within the time period
prescribed by the applicable Laws of Pakistan or (b) (other than a Specified Consent)
not being issued upon application having been properly and timely made and diligently
pursued, or (c) being made subject, upon renewal or otherwise, to any terms or
conditions that materially and adversely affect a Party’s ability to perform its
obligations under any document included within the Project Agreements, in each of the
above instances despite such Party’s compliance with the applicable procedural and
substantive requirements as applied in a “non-discriminatory” (as explained in Section
12.4 of the Implementation Agreement) manner.
“Laws of Pakistan” – The federal, provincial and local laws of Pakistan, and all orders,
rules, regulations, executive orders, statutory regulatory orders, decrees, judicial
decisions, notifications, or other similar directives issued by any Public Sector Entity
14
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pursuant thereto, including the Environmental Standards, as any of them may be
amended from time to time.
“Lenders” – The meaning ascribed thereto in the Implementation Agreement.
“Lenders Cure Period” – The meaning ascribed thereto in Section 16.5(b).
“Letter of Support” – The meaning ascribed thereto in the Implementation Agreement.
“LIBOR” – The British Bankers Association Interest Settlement Rate for Dollar
deposits for a period equal to six (6) months which appears on the appropriate page of
the Reuters service at or about 11:00 a.m. in London on the last available London
Banking Day or, in the event that the Reuter’s service or any successor thereto no
longer provides such information, such other service, as agreed to by the Parties, that
provides the British Bankers Association Interest Settlement Rate for Dollar deposits in
the London inter-bank market.
“Lien” – Any mortgage, pledge, lien, security interest, conditional and installment sale
agreement, encumbrance, claim or charge of any kind.
“Liquid Fuel Supplier” – [

], incorporated under the laws of Pakistan, and its

respective successors and assigns.
“Liquid Fuel Supply Agreement” – The agreement dated before or after the date
hereof, between the Liquid Fuel Supplier and the Company for the supply of high
speed diesel to be used by the Complex to generate electricity, as may be amended by
the parties thereto from time to time.
“Loss”– Any loss, damage, liability, payment and obligation (excluding any indirect or
consequential loss, damage, liability, payment or obligation), and all expenses
(including, without limitation, reasonable legal fees).
“Maintenance Months” – The Months of February, March, and the fifteenth (15th) of
October through the fourteenth (14th) of December or any four (4) Months (none of
which shall be required to commence on the first (1st) Day of such Month) in a Year, at
least two (2) of them consecutive Months, designated by the Power Purchaser in
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accordance with Section 5.13.
“Maintenance Outage” – An interruption or reduction of the Complex’s and/or the
Complex’s generating capability that: (a) is not a Scheduled Outage; (b) has been
scheduled and allowed by the Power Purchaser in accordance with Section 5.6; and (c)
is for the purpose of performing work on specific components, which, considering the
Technical Limits and Prudent Utility Practices, should not, in the reasonable opinion
of the Company, be postponed until the next Scheduled Outage.
“Major Equipment Failure” – The failure of any major piece of equipment, systems or
facilities forming part of the Complex that materially interrupts or materially and
adversely affects the continued operation of the Complex.
“Major Overhaul” – A major overhaul of a Genset or a Steam Unit, the scope and
frequency of which is set out in Schedule 5.
“Major Maintenance Expenses” – The meaning ascribed thereto in Section 9.9(c).
“Metering System” – All meters and metering devices (including any remote terminal
units and an electronic data recording system) to be procured by the Power Purchaser,
and thereafter installed and tested by the Company and transferred to the Power
Purchaser, and thereafter owned and maintained by the Power Purchaser and used to
measure the Net Electrical Output from the Complex.

“Minimum Indemnification Amount” – The amount, equal to the Rupee equivalent of
one hundred thousand Dollars ($100,000), that a Party's claims for indemnification
pursuant to Article XI must exceed, in the aggregate before that Party will be entitled to
indemnification.
“Month” – A calendar month according to the Gregorian calendar beginning at 00:00
hours on the last Day of the preceding month and ending at 24:00 midnight on the last
Day of that month.
“NEPRA” – The National Electric Power Regulatory Authority established by the
Regulation of Generation, Transmission and Distribution of Electric Power Act (XL
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of) 1997, and any successor or substitute regulatory agency with authority and
jurisdiction over the electricity sector in Pakistan.
“Net Electrical Output” – The net electrical energy expressed in kWh that is generated
by the Complex and delivered to the Interconnection Point, as measured by the
Metering System or the Back-Up Metering System, as the case may be.
“Non-Maintenance Months” – The Months of January, April, May and June, or any
four Months in a Year which are not Maintenance Months as designated by the Power
Purchaser in accordance with Section 5.13.
“Notice of Intent to Terminate” – A notice delivered by the Company or the Power
Purchaser, as the case may be, of its intent to terminate this Agreement pursuant to
Section 16.3 due to a default of the other Party.
“O&M Agreement” – The agreement to be entered into between the Company and the
O&M Contractor for the operation and maintenance of the Complex, as such
agreement may be amended from time to time.
“O&M Contractor” – Any operation and maintenance Contractor(s), and any
successor(s) thereto, appointed by the Company and not objected to by the GOP
pursuant to Section 6.2(c) of the Implementation Agreement.
“Off-Peak Hours” – The meaning ascribed thereto in Annex 2 to Schedule 1
“Operating Committee” – The committee established by the Parties pursuant to
Section 2.4 for the purposes described in Section 2.5 and Section 5.11.
“Operating Day” – Each period of twenty-four (24) consecutive hours beginning at
00:00 hours, the first such period commencing at 00:00 hours on the Commercial
Operations Date.
“Operating Procedures” – The procedures for the operational interfaces between the
Complex and the Grid System to be agreed or finalised in accordance with Section 2.5.
“Ordinary Share Capital” – The meaning ascribed thereto in the Implementation
Agreement.
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“Pakistan Political Event” – The meaning ascribed thereto in Section 15.1(a).
“Party” – Each of the Power Purchaser and the Company, and the “Parties” means
both of them.
“Pass-Through Items” – Certain costs or charges identified as Pass-Through Items in
Schedule 1.
“Peak Period” – The meaning ascribed thereto in Annex 2 to Schedule 1.
“PE Compensation Period” – The meaning ascribed thereto in Section 15.6(a)(ii).
“Performance Guarantee” – The meaning ascribed thereto in the Implementation
Agreement.
“Performance Tests” – The Reliability Test and the Capacity Test.
“Period Weighing Factors” – The meaning ascribed thereto in Annex 2 to Schedule 1.

“Person” – Any person, firm, company, corporation, society, government, state or
agency of a state (including any Public Sector Entity), or any association or partnership
(whether or not having separate legal personality) of two or more of the foregoing.
“Power Purchaser” – National Transmission and Despatch Company Limited, a
public limited company established under the Laws of Pakistan, with its principal office
at WAPDA House, Shahrah-e-Quaid-e-Azam, Lahore, Pakistan, and its successors and
permitted assigns.
“Power Purchaser Consents” – All approvals, consents, authorisations, notifications,
concessions, acknowledgements, licences, permits, decisions or similar items, issued by
a Relevant Authority and which the Power Purchaser or any of its contractors is
required to obtain from any Relevant Authority and thereafter to maintain to fulfill its
obligations under this Agreement.
“Power Purchaser Event of Default” – The meaning ascribed thereto in
Section 16.2.
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“Power Purchaser Interconnection Facilities” – The facilities and equipment
(excluding the Metering System) to be designed, constructed or installed by or on
behalf of the Power Purchaser on the Power Purchaser’s side of the Interconnection
Point that are described in Schedule 3.
“Power Purchaser Interconnection Works” – Those works and activities described in
Schedule 3 to be undertaken by or on behalf of the Power Purchaser for the design,
engineering, construction, installation and commissioning of the Power Purchaser
Interconnection Facilities in accordance with this Agreement.
“PPFME” – The meaning ascribed thereto in Section 15.1(a).
“PPIB” – The Private Power and Infrastructure Board, Ministry of Water & Power of
the GOP, and any successor board, agency or other entity upon which its
responsibilities devolve.
“Prescribed Fee” – With respect to any Consent, the charge or fee, if any, prescribed by
the Laws of Pakistan.
“Prescribed Form” – With respect to any Consent, the form, if any, (including all
information and details) prescribed by the Laws of Pakistan for the application for, or
renewal of, such Consent.
“Project” – Each of the following activities:
(a)

the ownership and possession of the Complex;

(b)

the design, engineering, financing, refinancing (provided that the benefits
of such refinancing are shared by the Parties in accordance with the
requirements

of

the

Implementation

Agreement),

construction,

procurement, permitting, testing and Commissioning of the Complex;
(c)

the procurement, importation, exportation (for repair, maintenance or
refurbishing) and contracting for goods, equipment and services for the
Complex and the Company Interconnection Facilities;

(d)

the insuring, operation, maintenance and repair of the Complex,
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including any Restoration;
(e)

the use of RFO and Gas (as and when available) as fuel at the Complex,
the sale of Available Capacity and the generation and sale of Net
Electrical Output from the Complex under this Agreement; and

(f)

the recruitment, employment and training of staff for the Complex.

“Project Agreements” – The meaning ascribed thereto in the Implementation
Agreement.
“Protected Assets” – The meaning ascribed thereto in Section 18.5(a)(i).
“Provincial Government” – The Government of the Province of ___________.
“Prudent Electrical Practices” – The use of equipment, practices or methods, as
required to comply with applicable industry codes, standards, and regulations in
Pakistan (i) to protect the Grid System, employees, agents, and customers from
malfunctions occurring at the Complex, and (ii) to protect the Complex and the
Company’s employees and agents at the Complex from malfunctions occurring on the
Grid System. Prudent Electrical Practices are not limited to optimum practices,
methods or acts to the exclusion of all others, but rather are a spectrum of possible
practices, methods and acts which could have been expected to accomplish the desired
result at reasonable cost consistent with reliability and safety.
“Prudent Utility Practices” – Those practices, methods and procedures conforming to
safety and legal requirements which are attained by exercising that degree of skill,
diligence, prudence and foresight which would reasonably and ordinarily be expected
from a skilled and experienced generator of electricity engaged in the same or a similar
type of undertaking or activity under the same or similar circumstances and conditions
to those pertaining in Pakistan and satisfying the health, safety and environmental
standards of reputable international electric generation companies. Prudent Utility
Practices are not limited to optimum practices, methods or acts to the exclusion of all
others, but rather are a spectrum of possible practices, methods and acts which could
have been expected to accomplish the desired result at reasonable cost consistent with
reliability and safety.
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“Public Sector Entity” – (a) The GOP, the Provincial Government, any subdivision of
either, or any local governmental authority with jurisdiction over the Company, the
Project, or any part thereof, or (b) any department, authority, instrumentality, agency,
or judicial body of the GOP, the Provincial Government or any such local
governmental authority, (c) courts and tribunals in Pakistan, and (d) any commission
or independent regulatory agency or body having jurisdiction over the Company, the
Project or any part thereof.

“Reactive Power” – The wattless component of the product of voltage and current,
which the Complex shall provide to or absorb from the Grid System within the
Technical Limits and which is measured in MVAR.
“Reference Conditions” – The meaning ascribed thereto in Schedule 2.
“Reference Debt Service Component” – The meaning ascribed thereto in Schedule 1.
“Reference Non-Debt Service Component” – The meaning ascribed thereto in
Schedule 1.
“Related Dispute” – Any dispute between a Party and its Contractor that is related to
any Dispute between the Parties under this Agreement.
“Relevant Authority” – The department, authority, instrumentality, agency or other
relevant entity from which a Consent is to be obtained and any authority, body or other
Person having jurisdiction under the Laws of Pakistan with respect to the Project, the
Power Purchaser and this Agreement, as the case may be.
“Reliability Test” – The test to be carried out pursuant to Section 8.3(b), as described
in Schedule 7.
“Report” – The meaning ascribed thereto in Section 15.7(a).
“Required Commercial Operations Date” – The _______________ as such date may
be extended pursuant to Section 6.5 or Section 8.1(b) or by reason of a Force Majeure
Event.
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“Reserve Fund” – The meaning ascribed thereto in Section 9.9(a).
“Restoration” – The meaning ascribed thereto in Section 15.6.
“Restoration Period” – The period of restoration established in the Restoration
Schedule and as defined in Section 15.6(a).
“Restoration Cost Estimate” – The meaning ascribed thereto in Section 15.6(a).
“Restoration Schedule” – The meaning ascribed thereto in Section 15.6(a).
“Return on Equity” – The meaning ascribed thereto in Schedule 1.
“Revised Declared Available Capacity” – The meaning ascribed thereto in
Section 5.3(c).
“Revised Despatch Instruction” – The meaning ascribed thereto in Section 5.4(b).
“Rules” – The meaning ascribed thereto in Section 18.3(a).
“Rupee” or “Rs.” – The lawful currency of Pakistan.
“Sales Tax” − Sales tax levied under the Sales Tax Act 1990, as may be amended or
superseded from time to time.
“Savings” – An amount equal to the amount of any decrease or reduction in or
elimination of a Tax payable by the Company in relation to the Project as a result of a
Change in Tax.
“SCADA System” – A supervisory control and data acquisition system.
“Scheduled Commercial Operations Date” − The date reasonably estimated by the
Company as the Commercial Operations Date based on the then-existing construction
schedule, as notified to the Power Purchaser, as such date may be modified by the
Company from time to time in the Construction Reports or in other written notices
from the Company to the Power Purchaser.
“Scheduled Outage” – A planned interruption of the Complex’s generating capability
or any material part thereof that (i) has been scheduled by the Company and agreed to
by the Power Purchaser in accordance with Section 5.5, and (ii) is for inspection,
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testing, preventive maintenance, corrective maintenance, repairs, replacement or
improvement of the Complex or any material part thereof.
“Site” – The land, water-ways, roads, wells, rights-of-way, and other interests in land
and any rights, permits and licences acquired by the Company for the purposes of the
Complex on, through, above or below the ground on which all or any part of the
Complex is to be built or pursuant to which access thereto is obtained or which is
reasonably necessary or appropriate for the operation and maintenance of the
Complex.
“Specified Consents” – The Consents identified in Schedule 1 of the Implementation
Agreement.
“Steam Unit” – A steam turbine and associated heat recovery steam generators within
the Complex, including its auxiliaries and protective devices.
“Succession Notice” – The meaning ascribed thereto in Section 19.9(c).
“Supplemental Tariff” – An amount payable by the Power Purchaser as provided in
Section 9.3 and Schedule 1.
“System Operator” – Any entity with the legal competency to assume the Power
Purchaser’s responsibilities with respect to the issuance of Despatch Instructions and
Revised Despatch Instructions hereunder and which entity assumes generally the
responsibility for Despatch of the electric generation facilities delivering electric energy
into the Grid System, and its successors and assigns.
“Tariff” – The meaning ascribed thereto in Schedule 1 of this Agreement.
“Tax” or “Taxes” – Any tax, charge, cess, impost, tariff, duty, basis for assessing taxes
(including the rates of or periods for depreciation of assets for tax assessment purposes),
fiscal concession or allowance imposed by or payable to a Public Sector Entity,
including any value added tax, Sales Tax, water or environmental or energy tax, import
or customs duty, withholding tax, excise duty or tax, tax on foreign currency or foreign
exchange transactions or property tax. The term “Tax” shall not include any fee or
charge payable to a Public Sector Entity as consideration for goods or services provided

23

Power Purchase Agreement

Privileged & Confidential

by such Public Sector Entity in relation to a commercial activity carried out by such
Public Sector Entity.
“Technical Limits” – The limits and constraints in Schedule 5 relating to the
operation, maintenance and Despatch of the Complex.
“Technical Specifications” - The technical specifications for the construction,
operation and maintenance of the Complex as set forth in Schedule 2.
“Term” – The meaning ascribed thereto in Section 2.2.
“Termination Date” – The meaning ascribed thereto in Section 16.4(a).
“Termination Notice” – The meaning ascribed thereto in Section 16.4(a).
“Tested Capacity” – Initially the net generation capacity demonstrated by the
Commissioning Tests for the Complex (adjusted to Reference Conditions), as certified
by the Engineer in the Capacity Test Certificate and shall be applicable at and from the
Day following the date of completion of Commissioning until revised by the Annual
Capacity Test (or any retest thereof) pursuant to Section 8.4(b), and thereafter, the net
generation capacity demonstrated by such Annual Capacity Test (or any retest thereof)
(adjusted to Reference Conditions).
“Threshold Amount” – The meaning ascribed thereto in Section 15.6(j).
“Transfer of the Complex” – The meaning ascribed thereto in Section 19.9(e).
“Transferee” - The meaning ascribed thereto in Section 19.9(e)
“UNCITRAL Rules” – The meaning ascribed thereto in Section 18.3(b).
“Unit Start-Up” – After the Commercial Operations Date, any start-up of a generating
unit that is necessary for the Company to comply with a Despatch Instruction or a
Revised Despatch Instruction and that results in synchronisation with the Grid System;
provided that the Power Purchaser has been notified that such Start-Up is necessary for
the Company to comply with a Despatch Instruction or Revised Despatch Instruction.
“Variable O&M Component” – The meaning ascribed thereto in Schedule 1.
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“Weather Station” – The equipment specified in Schedule 2 purchased, installed,
owned and maintained by the Company on the Site for the purpose of measuring the
Ambient Site Condition, which equipment shall be subject to inspection by the Power
Purchaser and testing at the request of the Power Purchaser upon reasonable advance
notice.
“Week” – Each period of seven (7) consecutive Days beginning at 12:00 midnight
falling between a Saturday and a Sunday.
“Year” – Each twelve (12) Month period commencing at 12:00 midnight on the thirtyfirst (31st) of December and ending at 12:00 midnight on the following thirty-first (31st)
of December.
Section 1.2

Rules of Interpretation

In this Agreement:
1.2.1 headings are for convenience only and shall be ignored in construing this
Agreement;
1.2.2 except where the context determines otherwise, the singular includes the plural
and vice versa and the masculine gender includes the feminine ;
1.2.3 references to Sections, Articles, Recitals and Schedules are, unless otherwise
specified, references to Sections and Articles of, and Schedules and Recitals to,
this Agreement;
1.2.4 unless otherwise provided herein, whenever a consent or approval is required by
one Party from the other Party, such consent or approval shall not be
unreasonably withheld or delayed;
1.2.5 the words “include,” “including,” and “in particular” being by way or
illustration only shall not be construed as, nor shall they have the effect of
limiting the generality of, the preceding words;
1.2.6 references to a Party are references to a party to this Agreement, including that
Party’s assigns or transferees permitted in accordance with the terms of this
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Agreement and its successors in title;
1.2.7 in carrying out its obligations and duties under this Agreement, each Party shall
have an implied obligation of good faith;
1.2.8 the Schedules (and if any schedules or tables thereto) to this Agreement form
part of this Agreement, and capitalized terms and abbreviations used in the
Schedules (and if any schedules or tables thereto) which are not defined therein
shall have the meanings given to them in Sections 1.1 and 1.3 of this
Agreement, respectively;
1.2.9 except as otherwise indicated in this Agreement, references to time are
references to time in Pakistan; and
1.2.10 notwithstanding anything contained herein otherwise, the Parties acknowledge
that any and all usage of the words “liquidated damages” in this Agreement
shall be construed as representing the Parties good faith reasonable estimate of
the actual damages and/or losses for that particular event or occurrence.
Section 1.3

Abbreviations

1.3.1 In this Agreement, the following abbreviations shall have the following
meanings:
°C
kV
kW
kWh
MW
MVAR
MWh
O&M
RFO

means degrees Celsius;
means kilovolt or 1,000 Volts;
means kilowatt or 1,000 Watts;
means kilowatt hour;
means megawatt or 1,000,000 Watts;
means megavar or 1,000,000 vars;
means megawatt hour or 1,000 kWh;
means operation and maintenance of the Complex; and
means residual fuel oil.

26

Power Purchase Agreement

Privileged & Confidential

ARTICLE II
EFFECTIVE DATE AND TERM
Section 2.1
(a)

Condition Precedent and Effective Date
On the date of execution of this Agreement by the Parties, only Article I
(Definitions; Rules of Interpretation), this Section 2.1, Section 2.3,
Article XIII (Representations and Warranties) and Article XIX
(Miscellaneous Provisions) shall become effective.

(b)

In connection with the issuance of the Letter of Support by the PPIB, the
Company has delivered or has caused to be delivered to the PPIB the
Performance Guarantee.

(c)

On the date on which notice from the PPIB of the occurrence of
Financial Closing is received by the Power Purchaser, this Agreement
shall become effective in its entirety (the “Effective Date”).

(d)

The Company shall use its reasonable endeavors to cause the occurrence
of Financial Closing by the date required in the Letter of Support. Before
notice of Financial Closing is received by the Power Purchaser from
PPIB, the Company shall deliver the Company Letter of Credit to the
Power Purchaser.

(e)

If the Company Letter of Credit is not received by the Power Purchaser
in a form which is reasonably acceptable to the Power Purchaser, by the
date required for Financial Closing in the Letter of Support as such date
may be extended by the GOP in accordance with the Letter of Support,
the Power Purchaser may deliver written notice to the Company
terminating this Agreement which termination shall be effective on the
date of delivery of such notice. From the date of such termination, the
Parties shall have no further rights against each other and shall be
released from all further obligations under this Agreement, subject to any
rights and obligations that may have accrued before the date of such
termination.
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Term
Unless terminated earlier in accordance with its terms, this Agreement
shall continue in full force and effect for twenty-five (25) Agreement
Years (such period, the “Term”), which period may be extended
pursuant to Section 2.2(b).

(b)

Following the Commercial Operations Date, if there occurs a PPFME or
a CLFME that, in either case requires the Power Purchaser to make
payments to the Company pursuant to Section 15.6(a)(ii) or Section
15.6(i), then the Term shall be extended for a period equal to the number
of Days each PPFME or CLFME, as the case may be, was in effect
multiplied by the difference between the Average Available Capacity and
the average Available Capacity that the Company was able to declare
during the pendency of such PPFME or CLFME, as the case may be,
and that difference divided by the Average Available Capacity. During
such extended period, the Company shall be paid the “Fixed O&M
Component” and the “Insurance Component”; in addition, the
Company shall also be entitled to the Return on Equity Component for
such period that extends beyond one hundred and eighty (180) Days, of
the Capacity Price for Available Capacity and the Energy Price for Net
Electrical Output, in each case adjusted, mutatis mutandis, in accordance
with the provisions of Schedule 1.

Section 2.3
(a)

Company Consents
From the date of execution of this Agreement, the Company shall, at its
own cost and expense, apply for, procure, diligently pursue and,
following receipt, maintain (and, where applicable, cause its Contractors
to procure and maintain) all Company Consents.

(b)

Upon receiving a written request from the Company so to do, the Power
Purchaser shall take such actions as are reasonable under the
circumstances to assist the Company in its efforts to procure or renew
any Company Consents that it has (or its Contractors have) not received
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after proper application therefor, provided, however, that, where the
Company makes any such request of the Power Purchaser, the Company
shall:
(i)

prior to the date upon which its request to the Power Purchaser is
submitted, have done all such things as it is reasonable for the
Company to have done and as are necessary to procure or renew
any Company Consent which is the subject of such request;

(ii)

notwithstanding the making of any such request, continue
diligently to pursue the grant or renewal of any Company
Consent which is the subject of such a request;

(iii)

at the same time as it submits its request, disclose to the Power
Purchaser the full details of the actions which the Company has,
prior to the date of the request, taken to procure or renew the
Company Consent and of the actions it is continuing to take with
respect to the procurement or renewal of any such Company
Consent;

(iv)

provide the Power Purchaser with such assistance, information
and/or

documents as the Power Purchaser may reasonably

request in connection with the Company’s request; and
(v)

bear all reasonable out-of-pocket costs and expenses incurred,
duly supported by relevant documents, if any, by the Power
Purchaser in relation to such request from the Company.

(c)

To the extent material to the Company’s rights or obligations under this
Agreement, the Power Purchaser shall, at its own cost and expense,
procure, diligently pursue, and thereafter maintain all Power Purchaser
Consents.

Section 2.4

Appointment of the Operating Committee

No later than ten (10) months prior to the then-prevailing Scheduled Commercial
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Operations Date, the Parties shall establish the Operating Committee to perform the
functions set out in Section 5.11.
(a)

The Operating Committee shall be comprised of six (6) members. Each
Party shall designate three (3) members to represent it on the Operating
Committee, and either Party may remove or replace any of its Operating
Committee members at any time upon notice to the other Party.

(b)

The Operating Committee shall develop procedures for the holding of
meetings, the keeping of minutes of meetings and the appointment and
operation of sub-committees.

(c)

The chairmanship of the Operating Committee shall rotate each six (6)
months between the Parties, and the Parties agree that the first chairman
shall be nominated by the Power Purchaser. The chairman shall not
have a casting vote.

(d)

Decisions of the Operating Committee shall require the unanimous
approval of the members present at a meeting of the Operating
Committee where a quorum of the Operating Committee members is
present. A quorum of the members of the Operating Committee shall be
deemed to be present where at least two (2) members representing the
Power Purchaser and at least two (2) members representing the
Company are present at such meeting.

Section 2.5
(a)

Operating Procedures
Within thirty (30) Days of the establishment of the Operating
Committee, the Parties shall cause the Operating Committee to meet and
cause their respective designated members to finalize the Operating
Procedures addressing all operational interfaces between the Power
Purchaser and the Company. The Operating Procedures shall:
(i)

take proper account of the design of the Complex, the Metering
Systems, and the Grid System; and

(ii)

be consistent with Prudent Electrical Practices, Prudent Utility
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Practices, and the Technical Limits.
(b)

The procedure for developing and finalising the Operating Procedures
shall be as follows:
(i)

within forty-five (45) Days following the establishment of the
Operating Committee, the Company shall deliver to the Power
Purchaser in writing proposed draft Operating Procedures;

(ii)

the Power Purchaser shall provide comments in writing on the
draft Operating Procedures within twenty-five (25) Days
following the date the draft Operating Procedures are delivered by
the Company to the Power Purchaser, and each Party shall make
a representative available to meet within ten (10) Days following
the end of such twenty-five (25) Day period to review each Party’s
comments on the draft Operating Procedures and on the proposed
changes and any objections to the proposed changes of a Party.

(iii)

as soon as is practicable after the meeting referred to in Section
2.5(b)(ii), but in any event within thirty (30) Days following the
end of such meeting, the Company shall provide the Power
Purchaser with proposed final draft Operating Procedures,
incorporating to the extent agreed each of the Parties’ proposed
changes, if any;

(iv)

the Power Purchaser shall provide final comments on the final
draft Operating Procedures within fifteen (15) Business Days after
its receipt by the Power Purchaser and, within five (5) Business
Days after a request from the Company, the Power Purchaser
shall make its representatives available in Lahore, Pakistan, to
meet and review its comments and proposed changes with the
Company; and

(v)

the Company shall revise the draft Operating Procedures to
incorporate such additions or modifications required by the
Power Purchaser and shall provide a final draft to the Power
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Purchaser as soon as practicable, and in any event within ten (10)
Days following receipt of the Power Purchaser’s comments and
proposed changes to the draft Operating Procedures.

Any

Dispute between the Parties as to whether any matter should be
included in or excluded from or modified in the way it is then
treated in the draft Operating Procedures shall be determined in
accordance with Section 18.2. The determination of the Expert
shall be final and binding with respect to the resolution of such
Dispute.
(c)

Following the finalisation of the Operating Procedures pursuant to
Section 2.5(b), either Party may propose changes to the Operating
Procedures from time to time as changes in events and circumstances
may require. The Parties shall meet and discuss such proposed changes
in good faith and incorporate such changes as are agreed by the Parties.
Any Dispute between the Parties as to whether any matter should be
included in or removed from or modified in the way it is then treated in
the Operating Procedures shall be determined in accordance with
Section 18.2. The determination of the Expert shall be final and binding
with respect to the resolution of such Dispute.

(d)

The Company and the Power Purchaser shall mutually develop an intertripping schedule no later than sixty (60) Days prior to the required
implementation of such schedule. Such inter-tripping schedule shall be
based on a proposed schedule submitted to the Company by the Power
Purchaser at least one hundred and twenty (120) Days prior to the date
implementation of such schedule is required.

Section 2.6
(a)

Appointment of the Engineer
No later than one hundred and eighty (180) Days prior to the thenprevailing Scheduled Commercial Operations Date, the Engineer shall
have been appointed by the Company, with the approval of the Power
Purchaser, (and shall by such date be available to perform the duties of
the Engineer provided herein and shall thereafter keep appointed and
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available for as long as may be necessary to discharge the duties of the
Engineer under this Agreement) to carry out the duties of the Engineer
specified in this Agreement in accordance with the highest professional
standards and duty of care, both to the Company and to the Power
Purchaser. The Company shall not replace any Person appointed as the
Engineer without the prior written consent of the Power Purchaser.
(b)

The terms and conditions of appointment of the Engineer shall oblige the
Engineer to act independently and impartially, on the basis of his
expertise, experience and knowledge in relation to all matters referred to
him pursuant to this Agreement and in carrying out his other duties
ascribed to him under this Agreement. The costs and remuneration to
which the Engineer is entitled under his terms and conditions of
appointment shall be borne by the Company.

Section 2.7
(a)

Company Letter of Credit
On the Effective Date, the Company shall have delivered to the Power
Purchaser the Company Letter of Credit as required in Section 2.1(d) and
the Power Purchaser shall notify the PPIB of its receipt of the Company
Letter of Credit. The Company shall maintain in full force and effect the
Company Letter of Credit in the then-required amount from the Effective
Date until the date that is fifteen (15) Business Days following whichever
shall first occur of:
(i)

the Commercial Operations Date; or

(ii)

if this Agreement is terminated before the Commercial Operations
Date has occurred, the date which is thirty (30) Days following
the date on which the termination of this Agreement is effective;

provided, that if the Company is or is claimed to be liable to pay
liquidated damages under Section 9.4 or on termination of this
Agreement pursuant to Section 16.8, the Company shall maintain the
Company Letter of Credit in an amount not less than the amount in
dispute plus the Power Purchaser’s reasonable estimate of interest or
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mark-up, that will be payable thereon until any dispute in relation thereto
has been finally resolved in accordance with this Agreement and all
liabilities in relation thereto have been discharged in full.
(b)

The Company Letter of Credit shall be expressed to continue until the
end of the period referred to in Section 2.7(a) above. The Power
Purchaser shall return the Company Letter of Credit to the Company
within fifteen (15) Business Days following the end of the period referred
to in Section 2.7(a). If the Company provides a replacement or substitute
Company Letter of Credit, the Power Purchaser shall return the original
Company Letter of Credit within five (5) Business Days after receipt by
the Power Purchaser of such replacement.

(c)

In the event that the Company shall be required to pay liquidated
damages to the Power Purchaser under this Agreement and the
Company fails to make any such payments of damages when due, then
the Power Purchaser shall be entitled to draw or collect such amounts,
less any amounts disputed by the Company, from the Company Letter of
Credit upon presentation of a certificate of an authorized officer of the
Power Purchaser stating that (1) amounts shown in the invoice
accompanying the certificate are due and payable by the Company to the
Power Purchaser under this Agreement and (2) an invoice for such
amount has been delivered to the Company at least thirty (30) Days prior
to the presentation of the certificate and either (a) no amounts shown in
such invoice have been disputed by the Company or (b) a portion of the
amount shown in the invoice has been disputed by the Company,
identifying such disputed amount. The certificate shall be accompanied
by the relevant invoice delivered to the Company and any Invoice
Dispute Notice delivered to the Power Purchaser by the Company. The
Power Purchaser shall not be entitled to draw from the Company Letter
of Credit any amounts shown in an invoice or demand delivered to the
Company that have been disputed by the Company until such amounts
are determined by the Expert or an arbitrator to be payable to the Power
Purchaser in accordance with the disputes resolution procedures set forth
34

Power Purchase Agreement

Privileged & Confidential

in Article XVIII.
(d)

In the event that the Power Purchaser draws against any Company Letter
of Credit and it is subsequently determined that the Power Purchaser was
not entitled to do so, then the Power Purchaser shall repay such amount
to the Company, together with all costs and expenses incurred by the
Company in connection with such drawing (including reasonable
attorneys’ fees), plus interest thereon from the date of the draw through
the date of repayment at the Delayed Payment Rate, compounded semiannually and shall be computed for the actual number of Days on the
basis of a three hundred and sixty-five (365) Day year.

(e)

Provided that the Company Letter of Credit is delivered to the Power
Purchaser within five (5) Business Days of its issuance, the Company
Letter of Credit shall have a term of not less than twelve (12) months
from the date of its issuance. If at any time that the Company is required
to maintain the Company Letter of Credit pursuant to Section 2.7(a), the
Company Letter of Credit will expire within ten (10) Days and the
effective period of the Company Letter of Credit has not been extended
for a period of not less than ninety (90) Days or a replacement Company
Letter of Credit has not been delivered to the Power Purchaser with an
effective period of not less than ninety (90) Days following the date of
expiration of the existing Company Letter of Credit, the Power
Purchaser shall be entitled to immediately encash in full the Company
Letter of Credit; provided that upon delivery of a valid amendment
extending the term of the Company Letter of Credit or a replacement for
the expired Company Letter of Credit, the Power Purchaser shall return
to the Company the amount encashed less any amount properly retained
pursuant to Section 2.7(c).

Section 2.8
(a)

Reaffirmation of Representations and Warranties
Together with the notice delivered by the Company to the Power
Purchaser giving notice of the Effective Date, the Company shall deliver
a certificate to the Power Purchaser confirming that the representations
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in Section 13.1(a), Section 13.1(e) and Section 13.1(f) are true and
accurate as at the Effective Date.
(b)

No later than five (5) Business Days after the date on which the
Company gives the Power Purchaser notice of the Effective Date, the
Power Purchaser shall deliver a certificate to the Company, confirming
that the representations in Section 13.3(a), Section 13.3(e) and Section
13.3(f) were true and accurate as at the Effective Date.

Section 2.9
(a)

Specification of Contract Capacity
The Parties agree that the Contract Capacity is ____________ (____)
MW (net, at Reference Condition), and that such Contract Capacity
may be revised upward to the initial Tested Capacity as established
pursuant to Section 8.3 (b).

(b)

At any time (and from time to time) after the Effective Date but prior to
the occurrence of the Commercial Operations Date, the Company may
elect by notice to the Power Purchaser to reduce the Contract Capacity
by an amount not to exceed in aggregate ten percent (10%) of the
Contract Capacity specified in Section 2.9(a). In each such case, the
Contract Capacity shall be reduced as specified by the Company upon
the payment of liquidated damages specified below and the following
provisions shall apply:
(i)

the Company shall pay to the Power Purchaser in immediately
available funds within five (5) Business Days after the notice to
reduce the Contract Capacity, as liquidated damages for such
reduction and not as a penalty, an amount determined in
accordance with the following schedule:
(A)

if the reduction in the Contract Capacity requested by the
Company is greater than zero percent (0%) and less than or
equal to two percent (2%) of the specified Contract
Capacity, the amount payable shall be equal to one
hundred and seventeen thousand Dollars ($117,000)
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multiplied by the number of MW (prorated for any fraction
thereof) of the reduction in the Contract Capacity;

(B)

if the reduction in the Contract Capacity requested by the
Company is greater than two percent (2%) and less than or
equal to five percent (5%) of the specified Contract
Capacity, the amount payable shall be equal to two
hundred and thirty-four thousand Dollars ($234,000)
multiplied by the number of MW (prorated for any fraction
thereof) of the reduction in the Contract Capacity; and

(C)

if the reduction in the Contract Capacity requested by the
Company is greater than five percent (5%) and less than or
equal to ten percent (10%) of the specified Contract
Capacity, the amount payable shall be equal to three
hundred and fifty thousand Dollars ($350,000) multiplied
by the number of MW (prorated for any fraction thereof)
of the reduction in the Contract Capacity;

(ii)

from the date of payment of the amount of liquidated damages
determined pursuant to Section 2.9(b)(i), the Contract Capacity
shall be reduced by the amount stated in such notice to the Power
Purchaser;

(iii)

if the Company has demonstrated a Tested Capacity through
Commissioning Tests equal to or greater than the Contract
Capacity, as it may have been subsequently reduced pursuant to
this Section 2.9(b), upon the payment of the required amount of
liquidated damages and the reduction of the Contract Capacity,
the Company shall be entitled to declare the Commercial
Operations Date, subject to the delivery of the Engineer’s
Capacity Test Certificate, and the Commercial Operations Date
shall occur on the Day following the later of the date of such
declaration

by the Company or the date of delivery of the

Capacity Test Certificate by the Engineer; and
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the Company may deliver additional notices of reduction of the
Contract Capacity, provided that the aggregate reduction in
Contract Capacity does not exceed ten percent (10%) of the
Contract Capacity specified in Section 2.9(a).

(c)

Any liquidated damages payable under Section 2.9(b) shall be in addition
to any other liquidated damages that have become or thereafter become
payable under this Agreement.
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ARTICLE III
SALE AND PURCHASE OF ENERGY AND CAPACITY
Section 3.1
(a)

Sale and Purchase of Energy and Capacity
Subject to the terms of this Agreement (including the Technical Limits),
from and after the Commercial Operations Date, the Company shall:
(i)

make available to the Power Purchaser the Declared Available
Capacity at the Contract Capacity (adjusted to then-prevailing
Ambient Site Condition);

(ii)

deliver and sell to the Power Purchaser at the Interconnection
Point the Despatched Net Electrical Output; and

(iii)
(b)

provide to the Power Purchaser the Ancillary Services.

Subject to and in accordance with the terms of this Agreement (including
the Technical Limits), the Power Purchaser shall:
(i)

from and after the Commercial Operations Date, pay to the
Company for the Declared Available Capacity, the consideration
described in Article IX and determined in accordance with the
provisions described in Schedule 1;

(ii)

from and after the Commercial Operations Date take delivery of
and pay to the Company for the Despatched and Delivered Net
Electrical Output, the consideration described in Article IX and
determined in accordance with the provisions described in
Schedule 1;

(iii)

prior to the Commercial Operations Date take delivery of and pay
to the Company for the Net Electrical Output generated by the
Complex following synchronization of the Complex with the Grid
System, the consideration described in Section 8.7 and
determined in accordance with the provisions described in
Schedule 1; and
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from and after the Commercial Operations Date, take delivery of
and pay for the Net Electrical Output generated during Capacity
Tests carried out under Section 8.3 and Section 8.4, the
consideration described in Section 8.7 and determined in
accordance with the provisions of Schedule 1.

(c)

For the avoidance of doubt, in no event shall the Power Purchaser have
any obligation to pay for any electric energy produced by the Complex
prior to the synchronization of the Complex with the Grid System or
during any testing of the Complex not provided for in Article VIII after
the Commercial Operations Date.

Section 3.2

Power Purchaser’s Exclusive Right to Energy and Capacity

Except to the extent that electric energy is required for the operation of any part of the
Complex, the Company shall not, without the prior written approval of the Power
Purchaser:
(a)

sell or deliver electric energy produced at the Complex to any Person
other than the Power Purchaser; or

(b)

confer upon any Person other than the Power Purchaser any right in or
to the Available Capacity.
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ARTICLE IV
CONSTRUCTION OF THE COMPLEX
Section 4.1
(a)

Construction of the Complex

The Company shall commence and proceed with the EPC Works as soon as
reasonably practicable following the Effective Date.

The Company shall

ensure that the design of the EPC Works shall be carried out with all proper
skill and care and in all material respects in accordance with this Agreement,
including the Technical Specifications, the Laws of Pakistan (including the
Company Consents and the Generation Licence), Prudent Utility Practices
and Prudent Electrical Practices, so that the Complex is reasonably expected
to provide a useful life of not less than the Term.
(b)

The Company shall carry out and complete the EPC Works such that the
Company is able to achieve the Commercial Operations Date by the Required
Commercial Operations Date.

(c)

The Company shall cause all equipment which is permanently installed by the
EPC Contractor as part of the Complex to be new and unused at the time of
such installation and to otherwise comply with the requirements of Schedule
2.

Section 4.2
(a)

Submission of Reports and Information

The Company shall submit, or cause to be submitted, to the Power Purchaser
the following documents on or before the specified dates:
(i)

As soon as available, but no later than the Effective Date, a copy of the
Implementation Agreement as executed, with any amendments
thereto;

(ii)

Beginning within thirty (30) Days after the Effective Date and ending
on the Commercial Operations Date, (A) reasonably detailed
Construction Reports delivered to the Power Purchaser not later than
the last Day of March, June, September and December, including any
updates to the construction milestone schedule contained therein, (B)
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such other reports as are submitted to the Company by the Engineer,
and (C) reports, when and as the Company becomes aware, of any
condition or event and/or any change in such condition or event that
will have a material and adverse effect on the timely completion of the
construction of the Complex.
(iii)

No later than ninety (90) Days after the Effective Date, (A) evidence
demonstrating that the Company has obtained all Company Consents
then required to be obtained for the lease/ownership, construction,
operation and maintenance of, and the supply and delivery of Net
Electrical Output from, the Complex, (B) a list identifying the
Company Consents not yet required to be obtained for the operation
and maintenance of, and the supply and delivery of Net Electrical
Output from the Complex, and (C) a list identifying the Company
Consents applied for by the Company or its Contractors but not yet
issued or received, together with a plan reasonably acceptable to the
Power Purchaser for obtaining such Company Consents and an
estimate of the time within which such Company Consents will be
obtained;

(iv)

As and when available, drafts of the Fuel Supply Agreement, and
copies of the Fuel Supply Agreement and any amendments thereto
within ten (10) Business Days of the date such agreement and any such
amendments thereto are executed;

(v)

At least sixty (60) Days prior to the scheduled commencement of
testing and Commissioning of the Complex, a preliminary start-up and
test schedule for the Complex;

(vi)

On or before the Commercial Operations Date, a certificate from the
Engineer addressed to the Company and the Power Purchaser to the
effect that, based upon its monitoring and review of construction, the
construction of the Complex has been carried out in all material
respects in compliance with the terms of this Agreement;
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On or as soon as practicable following the Construction Start Date but
in any event within ten (10) Business Days thereafter, a copy of the
certificate of insurance for the EPC Contractor’s All Risk Insurance
Policy and, as soon as available, a copy of such policy, and as soon as
is available but in any event on or before the Commercial Operations
Date and, as and when updated, copies of all insurance policies and
certificates of insurance or other certificates of insurance for policies
detailed in Schedule 8;

(viii)

As soon as available, but no later than thirty (30) Days following
Commissioning Tests, two copies of all results of the Commissioning
Tests, including tests of major equipment included in the Complex,
tests of electricity metering equipment, and a certificate from the
Engineer confirming each successful Commissioning Test; and

(ix)

No

later

than

thirty

(30)

Days

following

each

successful

Commissioning Test, for the major items of plant incorporated into the
Complex, one copy, as received by the Company pursuant to the EPC
Contract, of all the manufacturers’ specifications and manufacturers’
operation manuals.
(b)

The Company shall notify the Power Purchaser promptly from time to time
whenever it determines that the then expected date for the Commissioning of
the Complex is unfeasible or inappropriate, and shall specify a revised
expected date for the Commissioning of the Complex which shall not in any
event be earlier than ten (10) Business Days following the date of delivery of
such notice to the Power Purchaser.

(c)

The Power Purchaser shall provide to the Company within fifteen (15)
Business Days after receipt of a written request from the Company, documents
and information on the Grid System and such other documents and data in
the Power Purchaser’s possession and control as may be reasonably necessary
for the Company to undertake the Company Interconnection Works and the
EPC Works, including details of all existing and planned facilities necessary to
connect the Complex with the Grid System, Despatch and communications
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procedures currently in use by the Power Purchaser and any planned changes
to the Despatch and communication procedures then in effect. In connection
with the provision of such documents and information, the Power Purchaser
shall allow the Company during the Power Purchaser’s regular business hours
to make copies of such documents and information, at the Company’s sole
cost and expense, and to have reasonable access to and to consult with the
Power Purchaser’s relevant personnel engaged in the management, operation,
maintenance and reinforcement of the Grid System. When such documents
and information is no longer required for the purposes provided herein, such
documents and information shall be returned to the Power Purchaser or
destroyed by the Company.
(d)

Each Party shall notify the other Party in a timely manner upon becoming
aware of any changes in the information provided to the other Party pursuant
to this Section 4.2.

Section 4.3

Delivery of Electrical Power

From and after the completion and commissioning of the Power Purchaser
Interconnection Facilities, the Power Purchaser shall, to the extent necessary to carry
out any testing of the Complex, including Commissioning Tests, transport to the
Complex electrical energy for start-ups in accordance with the schedules provided to
the Power Purchaser pursuant to Section 4.2 and Section 8.1.
Section 4.4

Power Purchaser Observation Visits

The Power Purchaser shall have the right, on a recurring basis and upon reasonable
prior notice to the Company to have the Power Purchaser’s officers, employees, and
duly authorized representatives observe the progress of the EPC Works and the
Company Interconnection Works and the operation of the Complex. The Company
shall comply with all reasonable requests of the Power Purchaser for, and assist in
arranging, any such observation visits.

The Power Purchaser’s visits shall be

reasonable both in terms of the frequency of such visits and the number of persons. All
persons visiting the Complex, or the Site on behalf of the Power Purchaser shall comply
with the Company’s and its Contractors’ generally applicable safety regulations and
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procedures made available to such persons and shall comply with the reasonable
instructions and directions of the Company and its Contractors, and shall not
unreasonably cause any interference with or disruption to the activities of the Company
or its Contractors on the Site.
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ARTICLE V
CONTROL AND OPERATION OF COMPLEX
Section 5.1
(a)

Operation and Maintenance of the Complex
The Company shall operate and maintain the Complex in accordance
with the terms of this Agreement, the operating procedures developed in
accordance with Section 2.5, the Laws of Pakistan, the Company
Consents, Prudent Utility Practices, and Prudent Electrical Practices;
provided, however, that the Company may contract with the O&M
Contractor to operate and maintain the Complex; provided, further, that
the appointment of the O&M Contractor by the Company shall not
relieve the Company of any of its obligations or potential liability
regarding the insuring, operation or maintenance of the Complex or any
liability whatsoever resulting from a breach of any term or condition of
this Agreement.

(b)

The Complex will be operated within the range of voltage levels specified
in Schedule 5. Subject to Technical Limits, the Company shall operate
and maintain the Complex in a manner that will not have an adverse
effect on the Power Purchaser’s voltage level or voltage wave form.

Section 5.2
(a)

Estimated Energy Requirements
Within thirty (30) Days following the Commercial Operations Date, the
Power Purchaser shall notify the Company of its requirements, estimated
in good faith, for Net Electrical Output on a Monthly basis (or any partMonths, as the case may be) for the remainder of the Year, or, if the
Commercial Operations Date occurs within one hundred and eighty
(180) Days of the end of a Year, for the remainder of that Year and the
following Year.

(b)

Not later than the 1st of November following the Commercial Operations
Date and not later than the 1st of November of each Year thereafter, the
Power Purchaser shall notify the Company of its requirements, estimated
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in good faith, for Net Electrical Output on a Monthly basis for the
following Year. On the Commercial Operations Date and not later than
fourteen (14) Days prior to the beginning of each Month thereafter, the
Power Purchaser shall further notify the Company of its requirements,
estimated in good faith, for Net Electrical Output on a Daily basis for the
following three (3) Months, or, if the Commercial Operations Date
occurs within fourteen (14) Days of the end of a Month, its requirements
for the remainder of the Month and for the following three (3) Months,
as the case may be.
(c)

On the Commercial Operations Date and not later than forty-eight (48)
hours prior to the beginning of each Week thereafter, the Power
Purchaser shall notify the Company of its requirements, estimated in
good faith, for Net Electrical Output on an hourly basis for the following
two (2) Weeks, or, if the Commercial Operations Date occurs within
forty-eight (48) hours of the end of a Week, its requirements for the
remainder of the Week and the following two (2) Weeks, as the case may
be.

(d)

Any notice issued by the Power Purchaser under this Section 5.2 shall
not be binding and no such notice shall subsequently prevent the Power
Purchaser from altering its requirements for Net Electrical Output from
time to time; provided that the Power Purchaser shall, as soon as is
practicable after becoming aware of any material changes to its
requirements for Net Electrical Output specified in any such notice,
notify the Company of such change.

Section 5.3
(a)

Declared Available Capacity
No later than 00:00 hours on the Commercial Operations Date, the
Company shall notify the Power Purchaser of the Declared Available
Capacity for each following hour of the Commercial Operations Date.

(b)

No later than sixteen (16) hours prior to the beginning of each Operating
Day following the Commercial Operations Date, the Company shall
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notify the Power Purchaser (or revise any such information previously
given) of the Declared Available Capacity for each hour of such
Operating Day. If the Company fails to give such notice on or before
twelve (12) hours prior to the beginning of each Operating Day (the
“Declaration Deadline”), the Declared Available Capacity for each hour
of such Operating Day shall be deemed to be equal to the Declared
Available Capacity for each hour declared by the Company for the
immediately previous Operating Day.
(c)

The Company may:
(i)

subject to the payment of liquidated damages pursuant to
Section 9.4 and Schedule 1, except as provided in Section 5.3(e),
revise downwards and continue to revise downwards the
Declared Available Capacity for any hour up to and until the start
of the applicable Operating Day by informing the Power
Purchaser of such revision; and

(ii)

revise upwards and continue to revise upwards the Declared
Available Capacity for any hour up to and until four (4) hours
prior to the start of the applicable hour by informing the Power
Purchaser of such revision,

(such revised Declared Available Capacity described in paragraphs (i)
and (ii) is referred to in this Agreement as “Revised Declared Available
Capacity”).For the avoidance of doubt, the Company shall be entitled to
and the Power Purchaser shall pay to the Company the Capacity Price
based on the Revised Declared Available Capacity.
(d)

When making notifications of Declared Available Capacity or Revised
Declared Available Capacity, subject to the Technical Limits and
Prudent Utility Practices, the Company shall not withhold available
generating capacity.

(e)

The notification by the Company of Declared Available Capacity or any
Revised Declared Available Capacity shall be made at the forecasted
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Ambient Site Condition for the applicable hour, as such forecast method
is agreed by the Operating Committee, and such Declared Available
Capacity or any Revised Declared Available Capacity may be adjusted
by the Company at any time prior to forty-five (45) minutes prior to the
relevant hour, without penalty or damages, for changes in the forecasted
Ambient Site Condition from the earlier forecasted Ambient Site
Condition for each hour of the relevant Operating Day (“Adjusted
Declared Available Capacity”). The Declared Available Capacity, any
Revised Declared Available Capacity or any Adjusted Declared
Available Capacity, in each case at the forecasted prevailing Ambient
Site Condition, shall not exceed at any time the lesser of (i) the Tested
Capacity (adjusted to the same forecasted Ambient Site Condition) and
(ii) the Contract Capacity (adjusted to the same forecasted Ambient Site
Condition), in each case in effect at the relevant time. The Company
shall keep the Power Purchaser informed of the Ambient Site Condition
as appropriate for purposes of administering this Agreement. For the
avoidance of doubt, all adjustments of Contract Capacity or Tested
Capacity, as the case may be, to Ambient Site Condition under this
Agreement shall be carried out using manufacturers’ correction curves
and/or tables for temperature attached hereto as Schedule 10.
Section 5.4
(a)

Despatch Instructions and Delivery of Net Electrical Output
No later than seven (7) hours prior to the beginning of each Operating
Day, subject to Section 5.4(b), the Power Purchaser shall notify the
Company of its requirements for Net Electrical Output and Reactive
Power on an hourly basis for such Operating Day (a “Despatch
Instruction”).

(b)

The Power Purchaser may notify the Company of any upward or
downward revision to any Despatch Instruction (a “Revised Despatch
Instruction”) at any time, and the Company shall comply with such
Revised Despatch Instruction no later than five (5) minutes before the
beginning of any hour to which such revision relates (or such later time
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following the Revised Despatch Instruction as may be demonstrated to
be required by the Technical Limits). If, due to the Technical Limits, (i)
the Company is required to meet the Revised Despatch Instruction
within the first thirty (30) minutes of the relevant hour and the Company
fails to meet such Revised Despatch Instruction before the end of the first
thirty (30) minutes of the relevant hour, liquidated damages under
Section 9.4 shall be assessed for the full hour, and (ii) the Company is
required to meet the Revised Despatch Instruction within the last thirty
(30) minutes of the relevant hour and the Company fails to meet such
Revised Despatch Instruction before the end of the relevant hour,
liquidated damaged under Section 9.4 shall be assessed from the
beginning of the following hour if and to the extent that such failure is
continuing.
(c)

Subject to Section 5.4(d), the Company shall comply with Despatch
Instructions and Revised Despatch Instructions prevailing at the start of
the relevant hour; provided, that such Despatch Instructions and Revised
Despatch Instructions:
(i)

have been issued in accordance with sub-sections (a) and (b)
above;

(ii)

are consistent with the Technical Limits; and

(iii)

do not require the Company to operate the Complex at a level
exceeding the Declared Available Capacity, the Adjusted
Declared Available Capacity, or the Revised Declared Available
Capacity, as applicable, (in each case adjusted to the final
forecasted Ambient Site Condition) prevailing for that hour.
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The Company shall not be in breach of Section 5.4(c) and shall not be
liable to pay liquidated damages under Section 9.4, if the Net Electrical
Output for that hour is less than the required net electrical energy stated
in the prevailing Despatch Instruction or Revised Despatch Instruction,
as applicable, and such shortfall is caused by:
(i)

constraints on the Grid System;

(ii)

variations in Grid System Frequency outside the Technical
Limits;

(e)

(iii)

Grid System voltage outside the Technical Limits; or

(iv)

a Force Majeure Event.

If the Company fails to comply (except for the reasons or events
described in Section 5.4(d)) with the prevailing Despatch Instruction or
Revised Despatch Instruction (as the case may be) for any hour, the
Power Purchaser shall be entitled, without prejudice to its rights under
Article XVI, to receive liquidated damages calculated in accordance with
Section 9.4.

(f)

The rights of (and limitations on) the Power Purchaser under this Section
5.4 relating to the delivery of Despatch Instructions and Revised
Despatch Instructions may be assigned by the Power Purchaser to the
System Operator; provided, that such assignment shall not relieve the
Power Purchaser from or affect in any way any of its obligations and
liabilities under this Agreement, including the obligation to make
payment for Available Capacity and Despatched and Delivered Net
Electrical Output as provided in Article III and Article IX.
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Scheduled Outage Periods

The Company may undertake Scheduled Outages only according to a schedule which
has been proposed by the Company and accepted by the Power Purchaser according to
the procedures in this Section 5.5.
(a)

The Company’s proposals for Scheduled Outage periods shall be made as
follows:
(i)

as soon as practicable but in any event within forty-five (45) Days
after the Commercial Operations Date, the Company shall notify
the Power Purchaser of its proposed schedule for Scheduled
Outage periods for the remainder of the Year, or, if the
Commercial Operations Date occurs within one hundred and
twenty (120) Days of the end of the Year, for the remainder of
that Year and the following Year and thereafter the Company
shall notify the Power Purchaser no later than the 1st of October in
each Year of its proposed schedule of Scheduled Outage periods
for the following Year;

(ii)

unless otherwise agreed, Scheduled Outage periods shall not be
scheduled to exceed thirty (30) Days per unit in any Year, except
in any Year in which a Major Overhaul is required, in which case
the company shall be entitled up to an additional thirty (30) Days
of Scheduled Outage periods per unit; and

(iii)

the Company will propose staggered Scheduled Outage periods
during the Maintenance Months, however, the Company may
propose or undertake any Scheduled Outage during other Months
of a Year subject to any requirements of the Technical Limits.

(b)

The Power Purchaser shall respond to the Company’s proposals for
Scheduled Outage periods as follows:
(i)

Within thirty (30) Days after receipt by the Power Purchaser from
the Company of its proposed Scheduled Outage periods pursuant
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to Section 5.5(a), the Power Purchaser shall notify the Company
whether or not it agrees to the proposed Scheduled Outage
periods. If the Power Purchaser does not agree to any of the
proposed Scheduled Outage periods, it shall notify the Company
of the periods during Maintenance Months when the Company
may undertake those Scheduled Outages, such periods to be of
the same duration as, and as close as reasonably practicable to the
periods proposed by the Company and to be consistent with the
Technical Limits, and the Company acting reasonably shall
undertake Scheduled Outages in such periods as notified by the
Power Purchaser.
(ii)

If the Power Purchaser fails to notify the Company in accordance
with Section 5.5(b)(i), then the Company may undertake
Scheduled Outages in the periods proposed by the Company.

(iii)

Provided that the Power Purchaser shall not request that a
Scheduled Outage period be rescheduled in a manner or at a time
inconsistent with the Technical Limits, the Power Purchaser may
upon thirty (30) Days’ advance notice to the Company request the
Company to reschedule a Scheduled Outage period previously
scheduled under Section 5.5(a) and/or (b). The Company shall
use reasonable efforts to comply with such request and shall
notify the Power Purchaser within fifteen (15) Days of receipt of
the Power Purchaser’s request whether the Company is able to
comply with such request.

(iv)

If the Company is unable to comply with such request, it shall
give its reasons therefor and shall, where reasonably practicable,
propose the period or periods, if any, to which the Scheduled
Outage may be rescheduled, together with an estimate of the costs
it expects it would reasonably incur as a result of such
rescheduling. In such event, the Parties shall discuss in good faith
an alternative period in which the Scheduled Outage may be
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undertaken. If the Parties have not reached agreement within ten
(10)

Business

Days

of

the

Company’s

notice

under

Section 5.5(b)(iii), the Power Purchaser shall, no later than ten
(10) Business Days thereafter, notify the Company of the period
or periods during which the Scheduled Outage shall occur, being
either:
(A)

the

period

or

periods

originally

scheduled

under

Section 5.5(a) and/or (b); or
(B)

such alternative period as may have been proposed by the
Company in its reply to the Power Purchaser’s request for
an alternative period.

Section 5.6

Maintenance Outages

The Company shall advise the Power Purchaser of the need for any Maintenance
Outages, together with the proposed commencement date and estimated duration of
the work to be undertaken. The Power Purchaser shall advise the Company of the
periods during which such Maintenance Outage may be undertaken, such periods to be
reasonable in light of the Power Purchaser’s requirements for Net Electrical Output and
Ancillary Services and the necessity for the Maintenance Outage. The Company shall,
subject to the Technical Limits and Prudent Utility Practices, use reasonable
endeavours to carry out the Maintenance Outage during the times provided by the
Power Purchaser in accordance with this Section 5.6.
Section 5.7

Recording of Communications

Each Party hereby authorises the other Party to record any communications relating to:
(a)

Declared Available Capacity and Revised Declared Available Capacity;
and

(b)

any Despatch Instructions and any Revised Despatch Instructions,

and agrees to supply, at the request of the other Party, a copy or transcript of any such
recording.
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Emergency Set-Up and Curtailment Plans

The Company shall co-operate with the Power Purchaser in developing Emergency
procedures for the Complex, including recovery from a local or widespread electrical
blackout and voltage reduction to effect load curtailment, and shall, to the extent
consistent with the Technical Limits and Prudent Utility Practices, comply with such
Emergency procedures.

To the extent not fully addressed in the Technical

Specifications and Technical Limits, the Company shall make technical references
available to the Power Purchaser concerning required times for Unit Start-Ups, black
start capabilities, and minimum load carrying ability.
Section 5.9
(a)

Supply of Power in Emergency
On or after the occurrence of an Emergency, the Power Purchaser may
issue a notice to the Company declaring the existence of an Emergency.

(b)

The notice delivered pursuant to Section 5.9(a) shall:
(i)

specify the nature of the Emergency; and

(ii)

indicate the Power Purchaser’s best estimate of the duration of the
Emergency and the steps it is taking to overcome the Emergency.

(c)

Following receipt of a notice of an Emergency and thereafter during the
Emergency, the Power Purchaser and the Company shall consult on the
steps the Power Purchaser requires the Company to take, and, if the
Power Purchaser requests, the Company shall use its reasonable
endeavors to:
(i)

revise and continue to revise its Declared Available Capacity or
Revised Declared Available Capacity, so as to make additional
generating capacity available to the Power Purchaser; and/or

(ii)

reschedule any Scheduled Outage or Maintenance Outage not yet
begun, or if the Scheduled Outage or the Maintenance Outage has
already begun, expedite the completion of the relevant works
and/or reschedule some or all of the remaining works so as to
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restore electric generating capacity as soon as possible.
(d)

The provisions of Article V and Article IX in relation to Declared
Available Capacity, Revised Declared Available Capacity, Despatch
Instructions and Revised Despatch Instructions shall continue to apply
during an Emergency; provided that the Company shall not be liable to
pay liquidated damages to the Power Purchaser pursuant to Section
9.4(b) or (c), for its inability to provide any increase

in Declared

Available Capacity made in a Revised Declared Available Capacity
made by the Company at the Power Purchaser’s request under
Section 5.9(c).
(e)

The Power Purchaser shall notify the Company at regular twenty-four
(24) hour intervals of the status of the Emergency and notify the
Company as soon as the Emergency has ceased.

(f)

Nothing in this Section 5.9 shall require the Company to operate the
Complex in any manner which is inconsistent with the Technical Limits
or Prudent Utility Practice.

Section 5.10 Employment of Qualified Personnel
From and after the first date that any electric energy is delivered from the Complex to
the Interconnection Point, the Company and the Power Purchaser shall ensure that
their and/or their respective Contractors’ personnel are on duty at the Complex and the
Control Centre, respectively, at all times, and that such personnel are adequately
qualified and trained, and who have experience as necessary and appropriate to
undertake the duties for which they are engaged at the Complex.
Section 5.11 Operating Committee Duties
(a)

The Operating Committee shall be responsible for assisting the Parties in
finalising the Operating Procedures in accordance with Section 2.5 and
for advising the Parties in relation to the following matters relating to the
interaction of the Complex and the Grid System:
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co-ordination of the respective programmes and procedures of the
Parties for the construction and operation and maintenance of the
Company Interconnection Facilities, the Complex, the Power
Purchaser Interconnection Facilities, and all related equipment;

(ii)

the steps to be taken on the occurrence of a Force Majeure Event
affecting a Party, the Complex, or the Grid System, or a
shutdown or reduction in capacity for any other reason affecting
the Company Interconnection Facilities, the Grid System, or the
Complex, or any related equipment;

(iii)

safety

matters

affecting

the

Complex,

the

Company

Interconnection Facilities, the Grid System, the Parties or their
Contractors;
(iv)

clarification of emergency plans developed by the Power
Purchaser for recovery from a local or widespread electrical
blackout;

(b)

(v)

review and revision of protection schemes; and

(vi)

any other matter agreed upon by the Parties.

The Operating Committee shall have no power or authority to amend or
modify the provisions of this Agreement or to determine the rights or
obligations of the Parties under this Agreement.

Section 5.12 Maintenance of Operating Records
(a)

Each Party shall keep complete and accurate records and all other data
reasonably required for the proper administration of this Agreement.
The Company shall maintain at the Site an accurate and up-to-date
operating log, in a format mutually agreed upon by the Parties, together
with records and data of:
(i)

Net Electrical Output and fuel consumed in respect of each hour;
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(ii)

Reactive Power in respect of each hour;

(iii)

Grid System Frequency;

(iv)

220 kV bus voltage at all times;

(v)

changes in operating status, Scheduled Outages, Maintenance
Outages and Unit Start-Ups;

(vi)

Ambient Site Condition;

(vii)

Declared Available Capacity and Revised Declared Available
Capacity for each Operating Day;

(viii)

Despatch Instructions and Revised Despatch Instructions for each
Operating Day; and

(ix)

other matters agreed upon by the Parties.

All such records and data shall be maintained for a minimum of sixty
(60) Months after the creation of such record or data and for any
additional length of time required by any Public Sector Entity with
jurisdiction over either Party and neither Party shall dispose of or destroy
any such records or data after such sixty (60) Month period unless the
Party desiring to dispose of or destroy any such records or data has first
given thirty (30) Days prior written notice to the other Party, generally
describing the records or data to be destroyed or disposed of, and the
Party receiving such notice has not objected thereto in writing within ten
(10) Days.
(b)

Either Party shall have the right, upon ten (10) Days prior written notice
to the other Party, to examine the records and data kept by the other
Party pursuant to Section 5.12(a) at any time during normal office hours
during the period such records and data are required hereunder to be
maintained.
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Section 5.13 Notification of Maintenance Months and Period Weighing Factors
The Power Purchaser shall give notice to the Company no later than 1st of September in
each Year of the Maintenance Months, the Non-Maintenance Months, and the Period
Weighing Factors applicable in the immediately following Year, provided, however,
where the Power Purchaser does not designate the Maintenance Months, the NonMaintenance Months, or the Period Weighing Factors, as the case may be, then the
most recent designation shall remain in effect; provided, further, that the weighted
average of the Period Weighing Factors shall always equal one (1) over a Year, no
Period Weighing Factor for any hour shall exceed two and one-half (2.5), and there
shall be no more than three (3) periods in any Day and no more than five (5) periods in
any two (2) consecutive Days provided however that during the loan repayment period
the Period Weighing Factor shall remain one (1) and the Power Purchaser shall not
change the Period Weighing Factor without the GOP’s written approval.
Section 5.14 Adequate Fuel Supply and Inventory; Fuel Supply Agreement
(a)

On or before the Effective Date, the Company shall provide reasonable
evidence to the Power Purchaser that the Company has, or has procured
from a reliable supplier and transporter through one or more
commercially reasonable fuel supply agreements, supplies of fuel and the
capacity to process, transport, store, and handle such fuel for use as fuel
at the Complex in such quantities and at such rates to allow the
Company to generate Net Electrical Output at the Contract Capacity
during the Term as is contemplated in this Agreement. The pricing terms
for fuel, including price adjustment or indexation, minimum take
obligations, if any, and measurement of fuel units for sale under the Fuel
Supply Agreement shall be subject to the approval of the Power
Purchaser. After approval, no such provisions in the Fuel Supply
Agreement shall be changed, amended or modified without the prior
written approval of the Power Purchaser (not to be unreasonably
withheld or delayed).

(b)

The Company shall maintain on the Site, an inventory of RFO of
thirty (30) Days at full load, provided that for the purposes of this Section
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5.14(b), all firm orders placed with the Fuel Supplier against advance
payment shall be deemed to be included in the RFO inventory on the
Site.
Section 5.15 Tampering with the Metering System
The Company shall not tamper, and shall ensure that its employees, Contractors or
subcontractors of any tier do not tamper, with the Metering System. Should the
Company breach the foregoing covenant, the Company shall (a) take all remediable
action reasonably acceptable to the Power Purchaser to ensure that such tampering
does not reoccur, including the development or addition of security systems, and (b)
compensate the Power Purchaser for two (2) times the amount or reasonably estimated
amount of any overpayment by the Power Purchaser resulting from such tampering,
which for purposes of such determination shall be assumed to have occurred
immediately after the last known accurate test of the Metering System (unless the
Company demonstrates to the reasonable satisfaction of the Power Purchaser, or the
Expert determines, that the tampering did not occur until a later date, in which case
such later date shall be used as the reference date for determination of such amount).
The Parties have agreed that the amount of such compensation constitutes liquidated
damages to the Power Purchaser for any such breach and, subject to Sections 16.2(h)
and Section 16.4, shall be the sole remedy of the Power Purchaser therefor. The
Company waives, to the fullest extent permitted by law, any claim that such
compensation is void as a penalty.
Section 5.16 Cessation of Operation of the Complex
(a)

If, after the Commercial Operations Date, without the prior written
consent of the Power Purchaser, the Company shall have ceased to
declare Available Capacity substantially equal to the then-prevailing
Tested Capacity or to comply with the Despatch Instructions for a period
of forty-eight (48) consecutive hours other than because of any of the
events described in Section 5.4(d), any Forced Outage or Partial Forced
Outage which the Power Purchaser does not dispute, Scheduled Outage,
Maintenance Outage, or any act of the Power Purchaser that effectively
constitutes ejection of the Company or its Contractors from the
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Complex, then the Power Purchaser shall, subject to the restrictions set
forth in this Section 5.16, be entitled to enter the Complex and operate it
until the Company demonstrates to the reasonable satisfaction of the
Power Purchaser that the Company can and will resume normal
operation of the Complex or until the Lenders shall have exercised their
rights to enter or procure a third party to enter the Complex and operate
it, and as soon as is practicable, send written notice of such entry to the
Agent (as defined in Section 16.5) in accordance with the procedure set
forth in Section 16.5. During any period that the Power Purchaser shall
operate the Complex pursuant to this Section, the Power Purchaser shall
(i) operate the Complex within the Technical Limits, (ii) bear all costs of
such operation (including, without limitation, fixed and variable costs),
and (iii) continue to pay to the Company the Debt Servicing Component
of the Capacity Payments as the Company would otherwise be entitled to
during such period.
(b)

Notwithstanding the foregoing and any other provision in this
Agreement to the contrary, if any insurance cover obtained by the
Company and set forth in Part II of Schedule 8 is not available or in
effect during any time that the Power Purchaser is entitled to operate the
Complex pursuant to this Section 5.16 or does not cover such operation,
then the Power Purchaser shall not enter or operate the Complex, and
shall immediately cease operation and promptly quit possession of the
Complex, as the case may be, unless and until such time that the Power
Purchaser either:
(i)

obtains, and thereafter continuously maintains, and provides
written evidence to the Company and the Agent, of the
procurement of the policies of insurance set forth in Schedule 8
(A) with terms and conditions which in all material respects
(including deductibles, endorsements, terms for reinsurance and
security in favor of the Lenders) conform to the terms and
conditions of the policies of insurance of such type which had
been most recently procured by the Company, and (B) with an
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internationally reputable insurer(s) with a rating(s) of not less than
the rating of the insurer that provided the policies of insurance
which had been most recently procured by the Company; or
(ii)

agrees in writing to defend, indemnify and hold the Company
harmless from and against any loss or damage sustained as a
result of an event that occurred during the period of the Power
Purchaser's operation of the Complex to the extent that such loss
or damage would have been covered by the insurance set forth in
Schedule 8 that the Company most recently had in effect prior to
the Power Purchaser's operation of the Complex, including but
not limited to loss or damage to the Complex and loss or damage
resulting from third Party claims.

(c)

In the event that, at any time, the Power Purchaser obtains insurance
pursuant to this Section 5.16, (i) the Company and the Lenders (so long
as they shall have an insurable interest in the Complex) shall be named as
joint insureds and the Lenders (so long as they shall have an insurable
interest in the Complex) shall be named as the sole loss payee on any
such insurance, and (ii) the Company shall reimburse the Power
Purchaser for the actual out of pocket costs of such insurance and all
reasonable administrative costs incurred by the Power Purchaser in
procuring such insurance.

(d)

Notwithstanding any other provision of this Agreement to the contrary,
the Power Purchaser shall indemnify, defend and hold harmless the
Company from any loss or damage to the Complex incurred or sustained
by the Company by reason of the Power Purchaser’s negligence or willful
misconduct in the operation of the Complex during such period, but only
to the extent that such loss or damage is not covered by the Company's
insurance.

Section 5.17 Free of Liens
The Company shall, at all times, keep the Complex free and clear of all Liens other
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than those in favour of the Lenders as permitted under Section 19.9.
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ARTICLE VI
INTERCONNECTION FACILITIES
Section 6.1
(a)

Construction of the Company Interconnection Facilities
The Company shall carry out or cause to be carried out the Company
Interconnection Works with all proper skill and care and in all material
respects in accordance with:
(i)

this Agreement;

(ii)

the Laws of Pakistan and the applicable Company Consents;

(iii)

the Generation Licence, if applicable; and

(iv)

Prudent Utility Practices and Prudent Electrical Practices,

so that the Company Interconnection Facilities can be reasonably
expected to provide a useful life of not less than the Term.
(b)

The design, scope and specification of the Company Interconnection
Works are set out in Schedule 3. The Company shall give the Power
Purchaser in the Construction Reports not less than thirty (30) Days’
prior notice of the date from which it or its Contractor will commence
the Company Interconnection Works and shall complete the Company
Interconnection Works in accordance with the Interconnection Works
Schedule. Subject to Section 4.3 and Section 5.1 of the Implementation
Agreement, the Company shall procure (or shall cause its Contractor in
respect of the Company Interconnection Works to procure) all Company
Consents necessary for carrying out the Company Interconnection
Works.

Section 6.2

Power Purchaser Interconnection Facilities

The Power Purchaser shall be responsible for the design, construction, financing,
completion, and commissioning of the Power Purchaser Interconnection Facilities in
accordance with Schedule 3. The Power Purchaser shall carry out, or cause to be
carried out, the Power Purchaser Interconnection Facilities with all proper skill and
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care and in all material respects in accordance with:
(i)

this Agreement;

(ii)

the Laws of Pakistan and the applicable Power Purchaser Consents;

(iii)

Prudent Utility Practices and Prudent Electrical Practices,

so that the Power Purchaser Interconnection Facilities can be reasonably expected to
provide a useful life of not less than the Term.
Section 6.3

Data Necessary for Construction of Power Purchaser Interconnection
Facilities

Within three (3) Months after the execution of this Agreement and in any event not
later than the date of the notice given by the Company to the Power Purchaser
pursuant to Section 6.5, the Company shall provide to the Power Purchaser the
information required in Schedule 3. Based upon this information, the Power Purchaser
will design, construct and complete the Power Purchaser Interconnection Facilities
within the time required by Section 6.5. Within ten (10) Days of a request by the Power
Purchaser, the Company shall provide all additional information reasonably requested
by the Power Purchaser in connection with its completion of the Power Purchaser
Interconnection Facilities. The Power Purchaser shall use such supplemented
information in its final design of the Power Purchaser Interconnection Facilities. The
timely provision by the Company of such supplemental or additional information shall
not modify the obligation of the Power Purchaser to complete the Power Purchaser
Interconnection Works as required herein.
Section 6.4
(a)

Granting of Easements and Right-of-Way
If required, the Company shall grant to the Power Purchaser for the
duration of the Term easements and rights of way across the Site
reasonably necessary to carry out and complete the Interconnection
Works and to operate, maintain, replace and/or remove the Power
Purchaser Interconnection Facilities. The easements shall grant to the
Power Purchaser continuing rights adequate for the purposes set forth in
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this Section 6.4 to enter the Site subject only to the Power Purchaser
giving prior notice to the Company.

Upon request by the Power

Purchaser, the Company shall execute such easements, right of way,
licenses and other documents, each in recordable form, as the Power
Purchaser may reasonably require to record any and all of the above
rights.

Consideration for such rights shall be the execution of this

Agreement and no other consideration shall be required. Revocable
licenses and easements, if any, granted to the Power Purchaser pursuant
to this Section 6.4 shall include such reasonable further term, not to
exceed one hundred and twenty (120) Days beyond the Term, to allow
the Power Purchaser to remove the Power Purchaser Interconnection
Facilities. When on Site, the Power Purchaser shall comply with all
reasonable instructions of the Company and its Contractors relating to
the carrying out of any work on the Site and, notwithstanding any other
provision in this Agreement to the contrary, the Power Purchaser shall
indemnify and hold the Company and the Contractors harmless from
any loss or damage sustained on account of the Power Purchaser’s
negligence or willful misconduct in the exercise of rights pursuant to this
Section 6.4, but only to the extent that such loss or damage is not covered
by insurance.
(b)

Except as provided in Section 6.4(a), the Power Purchaser shall be
responsible for obtaining all right-of-way, easements and other real or
personal property interests necessary to construct, complete, operate and
maintain the Power Purchaser Interconnection Facilities during the
Term.

Section 6.5

Construction and Completion of Power Purchaser Interconnection

Facilities
(a)

On or within ten (10) Days after the Effective Date, the Company shall
give to the Power Purchaser written notice of the Scheduled Commercial
Operations Date then anticipated by the Company.

Following the

receipt of such notice, the Power Purchaser shall commence the final
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design of the Power Purchaser Interconnection Facilities. Thereafter, the
Power Purchaser shall give the Company reports on the progress of the
Power Purchaser Interconnection Works as appropriate until the same
are completed.

The Power Purchaser shall complete the Power

Purchaser Interconnection Works and be able to absorb into the Grid
System electrical power generated by the Complex as is necessary to
enable the Company to carry out the pre-commissioning of the Complex
and the Commissioning Tests no later than ninety (90) Days prior to the
Scheduled Commercial Operations Date provided to the Power
Purchaser pursuant to the first sentence of this Section 6.5(a); provided,
however, that such completion date shall be extended on a Day-for-Day
basis for any changes in the Scheduled Commercial Operations Date and
to the extent necessary because of the occurrence of any of the following:
(i)

the failure by the Company to execute, in sufficient time for the
Power

Purchaser

to

complete

the

Power

Purchaser

Interconnection Facilities, such easements, right-of-way, licenses
and other documents, each in recordable form, as the Power
Purchaser may reasonably require to record the deeds, easements,
right-of-way and licenses granted pursuant to Section 6.4;
(ii)

the failure by the Company to provide the Power Purchaser, on a
timely basis, with any technical data not included in Schedule 3
available to the Company and requested by the Power Purchaser
relating to the Complex and reasonably necessary for the Power
Purchaser to undertake the design, construction, completion,
installation, commissioning, maintenance and operation of the
Power Purchaser Interconnection Facilities;

(iii)

a Force Majeure Event that materially and adversely affects the
Power Purchaser’s ability to perform its obligations in accordance
with this Article VI;

(iv)

any other failure by the Company to perform in accordance with
this Agreement, which materially and adversely affects the Power
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Purchaser’s ability to perform its obligations in accordance with
this Article VI;
provided, however, that no extension shall be granted to the Power
Purchaser to the extent that such failure or delay would have nevertheless
been experienced by the Power Purchaser.
(b)

If the Power Purchaser has not completed, commissioned and energized
the Power Purchaser Interconnection Works by the date required in this
Section 6.5, as such date may be extended as provided in this Section 6.5,
and such delay causes a delay in the Commissioning of the Complex, the
Required Commercial Operations Date shall be extended Day-for-Day
until the date on which the Power Purchaser Interconnection Works are
completed. In addition, if the Power Purchaser has not completed the
Power Purchaser Interconnection Works by the date which is fifteen (15)
Days following such date, and such delay causes a delay in
Commissioning of the Complex, as certified by the Engineer, then the
Power Purchaser shall pay to the Company Monthly, in arrears, (and
prorated for any portion of a Month) an amount equal to the Carrying
Costs plus fifty percent (50%) of the “Insurance Component” and fifty
percent (50%) of the “Fixed O&M Component” of the Capacity Price.
The Return on Equity during the extended construction period on
account of such delay shall be accrued and payable through the updating
of Reference Tariff Table 1 in Schedule 1 at the time of the Commercial
Operations Date. Such payments shall commence on the Scheduled
Commercial Operations Date prevailing immediately prior to such delay
and shall continue until the earlier of (i) the end of a period equal to the
period of delay in completing the Power Purchaser Interconnection
Works and (ii) the completion of the first attempted Commissioning
Tests (whether successfully completed or not); provided, however, that
the payment of such amounts by the Power Purchaser and extension of
the Required Commercial Operations Date shall be subject to issuance by
the Engineer of the Certificate of Readiness for Synchronization and a
simultaneous certification by the Engineer that the delay caused by the
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Power Purchaser would likely cause the then scheduled Commissioning
Tests to be delayed. The Power Purchaser shall notify the Company,
with at least a ten (10) Days notice, at the end of any such delay. In
addition to the payment of the Carrying Costs plus fifty percent (50%) of
the “Insurance Component” and fifty percent (50%) of the “Fixed O&M
Component” of the Capacity Price, if the delay by the Power Purchaser
in completing the Power Purchaser Interconnection Facilities continues
beyond the sixtieth (60th) Day following the date of the issuance by the
Engineer of the Certificate of Readiness for Synchronization and a
simultaneous certification by the Engineer that the delay caused by the
Power Purchaser would likely cause the then scheduled Commissioning
Tests to be delayed, the Power Purchaser shall also be required to pay the
principal debt payments when due under the Financing Documents;
provided that such principal debt paid by the Power Purchaser under this
Section 6.5 shall be excluded in any determination or calculation of the
Tariff at the Commercial Operation Date to be paid by the Power
Purchaser hereunder. Such principal debt payment shall be due from the
Power Purchaser on the later of thirty (30) Days following receipt of an
invoice therefor or the due date for such payment under the Financing
Documents (but in no event earlier than the sixtieth (60th) day following
the Scheduled Commercial Operations Date prevailing immediately
prior to such delay), which invoice shall be signed by the Lenders or the
Agent certifying the amount shown therein to be correct and stating the
due date for such payment of principal debt under the Financing
Documents. Such payments shall continue until the earlier of (i) the end
of a period equal to the period of delay or deferral of any Commissioning
Test or Commissioning Tests and (ii) the completion of the first
attempted Commissioning Tests (whether successfully completed or not).
(c)

The Power Purchaser shall have no obligation to make the payments
provided in this Section 6.5 if and to the extent that the delay in the
Commissioning Tests would nevertheless have occurred regardless of the
Power Purchaser’s delay or deferral of such tests. If payments by the
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Power Purchaser under this Section 6.5 shall have commenced or the
obligation for such payments shall have accrued, the Complex shall be
tested at the first available opportunity thereafter. Except as provided in
this Section 6.5, Section 8.1 and Section 16.2, the Company shall be
entitled to no other penalty or claim for damages under this Agreement
as a result of delay in the completion of the Power Purchaser
Interconnection Facilities or deferral of the Commissioning Tests by the
Power Purchaser.
Section 6.6
(a)

Protective Devices
As part of the Company Interconnection Works, the Company shall
install protective relays in accordance with Schedule 3. The Company
shall maintain the settings of all relays in the Complex at the levels
agreed by the Company and the Power Purchaser, and the Company
shall not change such settings without the prior consent of the Power
Purchaser.

(b)

The Company and the Power Purchaser shall verify the operation of the
protection devices in accordance with the testing programme set out in
Schedule 3.

(c)

Subject to giving the Company reasonable notice, the Power Purchaser
may require the Company to modify or expand the requirements for
protective devices. Following approval by the Power Purchaser of the
costs of such modification or expansion, the Company shall perform
such modification or expansion. Such work shall be completed within a
reasonable time under the circumstances. The Power Purchaser shall be
notified in advance of, and shall have the right to observe, all work on
the protective devices.

(d)

Following completion of such modification or expansion work, the
Company shall provide the Power Purchaser with an invoice for the
reasonable and necessary costs therefor, together with supporting
documentation with respect thereto. The Power Purchaser shall pay the
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Company the required amount within thirty (30) Days after delivery of
the invoice by the Company.
(e)

Each Party shall notify the other Party in advance of any changes to
either the Complex or the Grid System that may affect the proper coordination of protective devices between the two systems, and neither
Party shall make any such changes to either the Complex or the Grid
System, as the case may be, without the other Party’s approval.

Section 6.7

Testing

The Parties shall cooperate in testing the Power Purchaser Interconnection Facilities
and the Company Interconnection Facilities in accordance with the schedule developed
by the Operating Committee (but in no event later than the time provided in Section
6.5) and at such other times thereafter as either Party may reasonably require.
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ARTICLE VII
METERING AND TELECOMMUNICATIONS
Section 7.1
(a)

Metering Systems
The Parties acknowledge that for the purposes of determining Net
Electrical Output of the Complex, the Metering Systems and Back-Up
Metering Systems are required prior to the delivery of any Net Electrical
Output to the Interconnection Point for sale hereunder.

(b)

Not later than one hundred and eighty (180) Days prior to the then
Scheduled Commercial Operations Date, the Power Purchaser shall have
procured, at its expense, and shall provide to the Company, the Metering
System. If the Power Purchaser has not provided the Metering System to
the Company by such date, the Company may procure the Metering
System and invoice the Power Purchaser for the reasonable cost thereof
as a Pass-Through Item. As a part of the Metering System, the Power
Purchaser shall procure and the Company shall install an electronic
recorder or any other state-of-the-art recording equipment capable of
making continuous recordings of the Net Electrical Output of the
Complex, which, after procurement and installation by the Company
shall constitute part of the Metering System. Such Net Electrical Output
shall be recorded on appropriate magnetic media or equivalent, which
recording shall be used to compute Energy Payments and liquidated
damages under Section 9.2 and Sections 9.4(b) and (c) respectively.

Section 7.2
(a)

Installation of Metering Systems
The Company shall at its expense install the Metering System and shall
procure and install the Back-Up Metering System (in accordance with
Schedule 3) consistent with the requirements in Schedule 6 and shall:
(i)

prior to the delivery of any Net Electrical Output from the
Complex to the Interconnection Point for which payment is
required to be made by the Power Purchaser hereunder, install,
test and commission, and calibrate or recalibrate as necessary, the
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Metering System and the Back-Up Metering System on the Site,
at locations as close to the Interconnection Point as reasonably
practicable and as agreed by the Parties;
(ii)

secure the Metering System and Back-Up Metering System in a
locked and walled enclosure. The Company shall be provided
with a read-only facility displayed in the power plant control
room for the purposes of determining the Net Electrical Output, if
technically possible; and

(iii)

ensure that its Contractors, employees, agents and invitees (other
than the Power Purchaser) shall not tamper with the Metering
System or the Back-Up Metering System.

(b)

When the Metering System has been shown by testing in accordance
with Section 7.3(a) to satisfy the required level of accuracy of
measurement, the Company shall transfer possession (or if the Company
has procured the Metering System, subject to payment therefor as
provided in Section 7.1(b), ownership) of such Metering System to the
Power Purchaser, and the Power Purchaser shall thereafter be
responsible for the ownership and maintenance of the Metering System.
The Company shall grant to the Power Purchaser all necessary
easements and rights-of-way for the location of the Metering System on
the Site, and for ingress and egress thereto and therefrom.

Section 7.3
(a)

Testing of Metering System
The Power Purchaser shall be given not less than forty-eight (48) hours
notice of all tests of the Metering System and the Back-Up Metering
System carried out by the Company pursuant to Section 7.2(a) and shall
have the right to witness such tests, as well as any inspection of the
Metering System and the Back-Up Metering System or adjustments
thereof; provided that if the Power Purchaser representative fails to
attend such tests, inspection or adjustment, such right shall have been
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waived with respect to such test, inspection and/or adjustment. After the
Metering System has been conveyed to the Power Purchaser pursuant to
Section 7.2(b), the Power Purchaser shall test the accuracy of the
Metering System at any time that the readings of electrical energy from
the Metering System and the Back-Up Metering System differ by an
amount greater than one-half of one percent (0.5%). In such an event, the
Power Purchaser shall test the accuracy of the Metering System and
recalibrate the Metering System, if necessary. The Power Purchaser shall
give the Company not less than forty-eight (48) hours’ notice of such tests
and the Company shall have the right to witness such tests, as well as any
inspection of the Metering System or adjustment thereof; provided, that
if the Company representative fails to attend such tests, inspection or
adjustment, such right shall have been waived with respect to such test,
inspection and/or adjustment.
(b)

Following testing and any recalibration, if necessary, and return to
service of the Metering System pursuant to Section 7.3(a), above, the
Company shall test the accuracy of the relevant Back-Up Metering
System and recalibrate the relevant Back-Up Metering System, if
necessary. The Company shall give the Power Purchaser no less than
forty-eight (48) hours notice of such tests and the Power Purchaser shall
have the right to witness such tests, as well as any inspection of the BackUp Metering System or adjustment thereof; provided that if the Power
Purchaser fails to attend such tests, inspection or adjustment such right
shall have been waived with respect to such test, inspection and/or
adjustment.

(c)

In addition to the tests to be carried out pursuant to Section 7.3(a), if the
Company believes that the Metering System is inaccurate it shall inform
the Power Purchaser, and the Power Purchaser shall test the Metering
System within a reasonable time. The Power Purchaser shall give the
Company no less than forty eight (48) hours notice of such tests and the
Company shall have the right to witness such tests, as well as any
inspection of the Metering System or adjustment thereof; provided that if
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the Company fails to attend such tests, inspection or adjustment such
right shall have been waived with respect to such test, inspection and/or
adjustment. The Company shall bear the cost of such additional test
unless the test indicates that the Metering System, is inaccurate by more
than one-half of one percent (0.5%), in which case the Power Purchaser
shall bear the cost of the additional test.
(d)

In addition to the tests to be carried out pursuant to Section 7.3(b), if the
Power Purchaser believes that the Back-Up Metering System is
inaccurate it shall inform the Company and the Company shall test the
Back-Up Metering System within a reasonable time. The Company shall
give the Power Purchaser no less than forty eight (48) hours notice of
such tests and the Power Purchaser shall have the right to witness such
tests, as well as any inspection of the Back-Up Metering System or
adjustment thereof; provided that if the Power Purchaser fails to attend
such tests, inspection or adjustment such right shall have been waived
with respect to such test, inspection and/or adjustment. The Power
Purchaser shall bear the cost of such additional test unless the test
indicates that the Back-Up Metering System is inaccurate by more than
one-half of one percent (0.5%), in which case the Company shall bear the
cost of the additional test.

Section 7.4
(a)

Reading Meters
The Power Purchaser shall, at its own cost and expense, procure and the
Company shall install electronic data recording system capable of
recording the Net Electrical Output measured by the Metering System on
a continuous basis and capable of storing such recordings for not less
than ninety (90) Days and the Company shall procure and install, at its
own cost and expense, such system for the Back-Up Metering System as
is capable of storing, on a continuous basis, such recordings for no less
than ninety (90) Days. Subject to the provisions of Section 7.4(d) and
verification of the data recording system pursuant to Section 7.4(b), the
Parties agree that the information contained in or obtained from such
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electronic data recording systems shall be used to determine the Net
Electrical Output of the Complex. The electronic data recording system
related to the Metering System and the Back-Up Metering System shall
constitute a part of the Metering System and the Back-Up Metering
System, respectively, for all purposes under this Agreement, and the
electronic data recording system related to the Metering System shall be
conveyed to the Power Purchaser as a part of the Metering System in
accordance with the provisions of this Article VII.
(b)

The information contained in the electronic data recording system shall
be verified by checking that the sum of the hourly readings in the
electronic data recording system over a specified period are consistent
with the local totalized readings for the Metering System (or, if
applicable, the Back-Up Metering System) over the same period
(determined by subtracting the local totalized reading at the beginning of
the period from the local totalized reading at the end of the period). In
order to verify the information contained in the electronic data recording
system the following procedure shall apply:
(i)

the local totalized readings of the Metering System and the BackUp Metering System shall be read on the Commercial Operations
Date and thereafter, Monthly on the last Business Day of each
Month or such other Day as may be mutually agreed upon by the
Parties;

(ii)

the Company shall take such reading during normal business
hours unless otherwise mutually agreed by the Parties;

(iii)

the Company shall give the Power Purchaser at least forty-eight
(48) hours notice of the time the Company intends to take such
reading and the Power Purchaser shall have the right to witness
any such reading;

(iv)

if a Power Purchaser representative is present at such reading,
then such reading shall be jointly taken and recorded;
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if a Power Purchaser representative is not present at such reading,
then the Company representative shall take and record such
reading and make a photographic record thereof;

(vi)

the Company shall maintain a log of all such meter readings; and

(vii)

the recorded measurements for each hour during the relevant
period and the local totalized recorded measurements shall be
delivered by the Company to the Power Purchaser within two (2)
Business Days after the readings are taken.

(c)

The Metering System shall be used to measure the Net Electrical Output,
provided, that during any period when the Metering System is out of
service as a result of maintenance, repairs or testing, then the best
available information, which may include the Back-Up Metering System,
shall be used to measure the Net Electrical Output and the provisions of
Section 7.4(a) and Section 7.4(b) shall apply to the reading of the BackUp Metering System.

(d)

If, in any test carried out pursuant to Section 7.3(a), the Metering System
is found to be inaccurate by more than one-half of one percent (0.5%), or
is otherwise unavailable or functioning improperly, then the correct
amount of Net Electrical Output delivered to the Power Purchaser for the
actual period during which inaccurate measurements were made, if any,
shall be determined as follows:
(i)

the readings of the Back-Up Metering System shall be used to
calculate the correct amount of Net Electrical Output, unless a
test of such Back-Up Metering System, as required by either
Party, reveals that the Back-Up Metering System is inaccurate by
more than one-half of one percent (0.5%) or is otherwise
functioning improperly;
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if the Back-Up Metering System is found to be inaccurate by more
than one-half of one percent (0.5%) or is otherwise unavailable or
functioning improperly, then the Company and Power Purchaser
shall jointly prepare an estimate of the correct reading on the basis
of all available information and such guidelines as may have been
agreed to between the Company and the Power Purchaser;

(iii)

if the Power Purchaser and the Company fail to agree upon an
estimate for the correct reading, the Company will estimate the
reading and any Dispute shall be referred by either Party for
resolution in accordance with Section 18.1 and Section 18.2; and

(iv)

the difference between the previous payments by the Power
Purchaser for the period of inaccuracy and the recalculated
amount shall be offset against or added to the next payment to the
Company under this Agreement, as appropriate, plus interest at
the Delayed Payment Rate. If the period of inaccuracy cannot be
accurately determined, it shall be deemed to have begun on the
date which is midway between the date the meter was found to be
inaccurate and the date of the last meter reading accepted by the
Parties as accurate.

In no event, however, shall any such

adjustment be made for any period prior to the date on which the
Metering System was last tested and found to be accurate within
plus or minus one-half of one percent (0.5%) and not otherwise
functioning improperly.
Section 7.5
(a)

Sealing of Metering Systems
The Metering System and the Back-Up Metering System shall be jointly
sealed by the Parties.

(b)

Seals on the Metering System shall be broken only by the Power
Purchaser personnel acting in accordance with the terms of this
Agreement. The Power Purchaser shall give the Company at least fortyeight (48) hours advance notice of the breaking of seals on any part of a
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Metering System. Such notice shall specify the time at which a meter
seal shall be broken by the Power Purchaser’s personnel, and the
Company shall be given the opportunity to be present when such seals
are broken.

(c)

Seals on the Back-Up Metering System shall be broken only by Company
personnel acting in accordance with the terms of this Agreement. The
Company shall give the Power Purchaser at least forty-eight (48) hours
advance notice of the breaking of seals on any part of a Back-Up
Metering System. Such notice shall specify the time at which a meter
seal shall be broken by Company personnel, and the Power Purchaser
shall be given the opportunity to be present when such seals are broken.

(d)

If any seal securing the Metering System or the Back-Up Metering
System is found to be broken, or if the Metering System or the Back-Up
Metering System has been found to have been tampered with, and, in
either case, the Metering System is found to be inaccurate by more than
one-half of one percent (0.5%) or is otherwise unavailable or functioning
improperly, then the provisions of Section 7.4(d) shall apply to determine
the correct amount of Net Electrical Output.

Section 7.6

Repair, Replacement or Recalibration of Metering System and Back-Up
Metering System

(a)

If any component of the Metering System is found to be outside
acceptable limits of accuracy set out in this Agreement, or otherwise not
functioning properly, the Power Purchaser shall forthwith repair,
recalibrate or replace such component of the Metering System at its own
cost and expense.

(b)

If any component of the Back-Up Metering System is found to be outside
acceptable limits of accuracy set out in this Agreement, or otherwise not
functioning properly, the Company shall forthwith repair, recalibrate or
replace such component of the Back-Up Metering System at its own cost
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and expense.

(c)

Upon the completion of any examination, maintenance, repair or
recalibration of, or replacement of any component in, the Metering
System or the Back-Up Metering System, as the case may be, such
Metering System shall be jointly sealed in accordance with Section 7.5.

Section 7.7
(a)

Protective Devices; Telecommunications Circuit
No later than one hundred and twenty (120) Days prior to the
Commercial Operations Date and in any event before any Net Electrical
Output is delivered from the Complex to the Interconnection Point, the
Company shall, at its own cost and expense, procure and shall have
installed and have operational, the following equipment:
(i)

Telecommunications and tele-protection equipment (power line
carrier or, at the Company's option, power line carrier and/or
microwave system) reasonably acceptable to the Power Purchaser
at the Complex and compatible with similar equipment at the
Power Purchaser’s _______________________ .

(ii)

A communications unit in the control room of the Complex
compatible with the Control Centre's PBX system to permit voice
communications between the Complex and the Control Centre;

(iii)

Equipment in the Complex to transmit and receive facsimiles; and

(iv)

Tele-metering and data interface (or interface with the Power
Purchaser’s microwave system adjacent to the Complex) for the
Power Purchaser’s SCADA System satisfying the Power
Purchaser’s reasonable requirements, which tele-metering and
data interface is described in Schedule 3.

(b)

The selection and installation of items to be provided by the Company in
accordance with this Section 7.7 shall be subject to the prior written
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approval of the Power Purchaser, which approval shall not be
unreasonably withheld or delayed.
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ARTICLE VIII
TESTING AND CAPACITY RATINGS
Section 8.1
(a)

Testing of the Complex Prior to Commercial Operations Date.
The Company shall provide the Power Purchaser on an on-going basis
with relevant information regarding its programme for testing the
Complex and the Schedule therefor. No less than thirty (30) Days prior
to the commencement of such test programme, the Company will deliver
to the Power Purchaser in writing the final programme for testing the
Complex, including the expected duration of the Company's start-up
testing programme and a tentative schedule for conducting all tests
required under Sections 8.2 and 8.3. The Company shall advise the
Power Purchaser in writing of any changes in its final schedule for the
testing programme, no less than seven (7) Days prior to the
commencement of the tests required under Section 8.2. Such final
schedule shall not materially increase or advance the timing of the Power
Purchaser’s obligations under this Agreement without the prior written
consent of the Power Purchaser. If the schedule for any test required
under Section 8.2 or 8.3 is adjusted after the Company has provided the
Power Purchaser with the final testing programme schedule, then the
Company shall advise the Power Purchaser no less than forty-eight (48)
hours prior to the commencement of any such test.

On each Day

beginning with the Day on which testing commences, the Company shall
provide the Power Purchaser with a schedule of the tests to be conducted
on the following Day or Days (if such test will continue for more than
one (1) Day). All testing of the Complex shall satisfy the commissioning
and test criteria provided in Schedule 7.
(b)

If the Power Purchaser is unable to accommodate the schedule for such
test or tests as provided by the Company in the final schedule for the
programme of tests pursuant to Section 8.1(a), the Power Purchaser will
give the Company notice within forty eight (48) hours of its receipt of the
final schedule for testing of its requirements regarding deferral or delay of
any Commissioning Tests for the Complex and the Parties will mutually
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agree on a date for any deferral test or programme of tests; provided,
however, that should the Power Purchaser defer or delay any
Commissioning Tests beyond fifteen (15) Days from the date on which
the tests were finally scheduled in accordance with Section 8.1 and such
deferral causes the Scheduled Commercial Operations Date of the
Complex, as certified by the Engineer under Section 8.3, to be delayed or
deferred, then the Power Purchaser shall pay to the Company Monthly,
in arrears, (and prorated for any portion of a Month) an amount equal to
the Carrying Costs plus fifty percent

(50%) of the “Insurance

Component” and fifty percent (50%) of the “Fixed O&M Component” of
the Capacity Price. The Return on Equity during the extended
construction period on account of such delay shall be accrued and
payable through the updating of Reference Tariff Table 1 in Schedule 1 at
the time of the Commercial Operations Date.

Such payments shall

commence on the Scheduled Commercial Operations Date prevailing
immediately prior to such delay or deferral and shall continue until the
earlier of (i) the end of a period equal to the period of delay or deferral of
any Commissioning Test or Commissioning Tests and (ii) the completion
of the first attempted Commissioning Tests (whether successfully
completed or not); provided, however, that the payment of such amounts
by the Power Purchaser and extension of the Required Commercial
Operations Date shall be subject to issuance by the Engineer of the
Certificate of Readiness and a simultaneous certificate that the delay or
deferral caused by the Power Purchaser would likely cause the then
scheduled Commissioning Tests to be delayed or deferred. The Power
Purchaser shall notify the Company at the end of any such delay or
deferral. In addition to the payment of the Carrying Costs plus fifty
percent (50%) of the “Insurance Component” and fifty percent (50%) of
the “Fixed O&M Component” of the Capacity Price, if the delay or
deferral of the Commissioning Tests by the Power Purchaser continues
beyond the sixtieth (60th) Day following the date of the issuance by the
Engineer of the two (2) certificates mentioned in this Section, the Power
Purchaser shall also be required to pay the principal debt payments when
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due under the Financing Documents; provided that no principal debt
paid by the Power Purchaser under this Section 8.1(b) shall be included
in any determination or calculation of the Tariff at the Commercial
Operations Date to be paid by the Power Purchaser hereunder. Such
principal debt payment shall be due from the Power Purchaser on the
later of thirty (30) Days following receipt of an invoice therefor or the
due date for such payment under the Financing Documents, which
invoice shall be signed by the Lender or the Agent certifying the amount
shown therein to be correct and stating the due date for such payment of
principal debt under the Financing Documents. Such debt payments shall
continue until the earlier of (i) the end of a period equal to the period of
delay or deferral of any Commissioning Test or Commissioning Tests
and (ii) the completion of the first attempted Commissioning Tests
(whether successfully completed or not).
(c)

The Power Purchaser shall have no obligation to make the payments
provided in this Section 8.1 if and to the extent that the delay in the
programme of Commissioning Tests would nevertheless have occurred
regardless of the Power Purchaser’s delay or deferral of such tests. If
payments by the Power Purchaser under this Section 8.1 shall have
commenced or the obligation for such payments shall have accrued, the
Complex shall be tested at the first available opportunity thereafter.
Except as provided in Section 6.5, this Section 8.1 and Section 16.2, the
Company shall be entitled to no other compensation or claim for
damages under this Agreement as a result of delay or deferral of the
Commissioning Tests by the Power Purchaser.

Section 8.2

Tests Prior to Synchronization of the Complex.

Prior to synchronization of the Complex with the Grid System, the Engineer shall
deliver to the Company and the Power Purchaser the Certificate of Readiness for
Synchronization. Prior to the delivery of the Certificate of Readiness for
Synchronization and the first synchronization of the Complex, the Company shall
carry out, or shall cause the Contractors to carry out, in the presence of the Engineer,
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the following tests:
(a)

automatic voltage regulator setting and adjusting in stand still condition
and with the generator running at no load;

(b)

turbine/engine governor control checks, including a steam governor over
speed test;

(c)

open and short circuit tests on each generator; and

(d)

functional testing and timing of high voltage switchgear in the switchyard
of the Complex.

(e)

The Company and the Power Purchaser shall verify that the protection
level settings for the following are as agreed by the Operating
Committee:

(f)

(i)

stator earth fault;

(ii)

negative phase sequence;

(iii)

generator transformer over-current and earth fault; and

(iv)

high voltage bus-bar protection.

Voltage phasing checks will be carried out between the sub-station of the
Complex and the Grid System.

(g)

All inter-tripping circuits between the Complex and the Power
Purchaser’s equipment will be proved.

The Power Purchaser shall be given no less than twenty-four (24) hours notice
of such tests (and any retests thereof) and shall have an opportunity to be present
at and observe all such tests.
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Tests.

After first synchronizing the Complex, initial operational testing of the
Complex shall be conducted by the Company or its Contractors. Once
the Company is satisfied that the Complex is capable of continued
reliable operation, the Company shall request the Engineer to issue the
Certificate of Readiness.

Upon issuance by the Engineer of the

Certificate of Readiness, the Company shall so notify the Power
Purchaser and carry out or cause its Contractors to carry out, the
following tests (the “Commissioning Tests”), which if the Complex
satisfies the minimum performance criteria therefor, will result in the
Complex being Commissioned and in the establishment of the
Commercial Operations Date in accordance with Section 8.3(c)(iii):
(i)

initial Tested Capacity test;

(ii)

reliability run test;

(iii)

automatic voltage regulator operation test;

(iv)

engine/turbine governor operation (droop) test;

(v)

reactive capability;

(vi)

minimum load capability;

(vii)

response of Complex to step load changes; and

(viii)

full load rejection.

Minimum performance criteria for the Commissioning Tests are included in
Schedule 7.
(b)

Reliability Run and Initial Tested Capacity.
Upon completion of the reliability run test prerequisites as included in
Schedule 7, the Company shall declare to the Power Purchaser the
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commencement of the reliability run test including the test under Section
8.3(a)(i). During the one hundred and sixty-eight (168) hour period of the
reliability run test, the initial Tested Capacity of the Complex will be
determined in the following manner:
(i)

The Complex shall be in operation at full output with normal
auxiliaries and full colony load, if connected directly to the
Complex, in service.

(ii)

The Company will declare to the Power Purchaser the
commencement of the test and will record the reading of the
Metering System.

(iii)

The test duration will be six (6) continuous hours and, at the end
of this period, the Company will record the new reading of the
Metering System. The initial Tested Capacity as determined by
such test shall be the difference between the reading taken at the
end of the six (6) hour period and the reading taken at the
beginning of such period, divided by six (6) and such result
adjusted to Reference Conditions; provided, that, subject to
Section 2.9(b), the initial Tested Capacity shall not be considered
to have been established unless the result of such determination is
equal to or greater than the Contract Capacity and satisfies the
minimum criteria for such test set forth in Schedule 7. On the
completion of the Commissioning Tests, the initial Tested
Capacity (adjusted to Reference Conditions) shall be certified by
the Engineer (the “Capacity Test Certificate”).

(c)

Additional Commissioning Tests.
(i)

The Company shall not be entitled to carry out more than ten (10)
Commissioning Tests of the Complex to satisfy the minimum
criteria set forth in Schedule 7 for achieving the Commercial
Operations Date; provided, that no Commissioning Test
undertaken by the Company shall be counted against such ten
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(10) Commissioning Tests if the Company is prevented from
completing the test due to a reason attributable to any event or
circumstance described in Section 5.4(d). The Company shall give
the Power Purchaser no less than three (3) Days notice of each
additional Commissioning Test it desires to attempt.
(ii)

When, subject to Section 2.9(b), the Complex has satisfied a
Commissioning Test to establish the Commercial Operations
Date, the Company shall notify the Power Purchaser that the
Company has designated such test as the Commissioning Test
and shall set the initial Tested Capacity at the level certified in the
Capacity Test Certificate; provided, however, that such Tested
Capacity shall equal the Contract Capacity; provided further, that
the duration of any additional Commissioning Test performed
solely for the purpose of establishing the initial Tested Capacity
need only be long enough to satisfy the requirements of Sections
8.3(b)(i), (ii) and (iii) after running for at least seventy two (72)
consecutive hours at maximum continuous rating.

(iii)

The Commercial Operations Date shall occur and Capacity
Payments shall commence as of the first Day after the Day the
Complex is Commissioned when declared by the Company and
subsequently certified in writing by the Engineer.

Section 8.4
(a)

Testing of Tested Capacity After Commercial Operations Date.
During each Demonstration Period a test (the “Annual Capacity Test”)
shall be conducted to determine the Tested Capacity of the Complex. At
any time during a Demonstration Period, the Company may, after
running for at least seventy-two (72) consecutive hours during which the
Net Electrical Output shall be at least ninety-five percent (95%) of the
Despatch Instruction or Revised Despatch Instruction, declare the
immediate six (6) hour period thereafter to be the Annual Capacity Test
period; provided, that the Power Purchaser has scheduled in excess of
ninety-five percent (95%) of the Tested Capacity of the Complex for that
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seventy-two (72) hour period or more in its notification of requirements
to be given to the Company pursuant to Section 5.2(b). Upon the
Company declaring an Annual Capacity Test period the Despatch level
for the Annual Capacity Test period shall be deemed to be the maximum
capability of the Complex, and the Complex shall not be controlled by
AGC.
(b)

The Annual Capacity Test period shall be for six (6) continuous hours.
The test shall be run using the Metering System and plant
instrumentation for measurements, unless otherwise decided by the
Operating Committee. The Tested Capacity shall be the Net Electrical
Output during those six (6) hours divided by six (6), adjusted to
Reference Conditions and applying any necessary corrections for overloading of the Complex and auxiliaries load correction, if any, but shall
not exceed the Contract Capacity. For purposes of determining Capacity
Payments payable pursuant to Section 9.1 the Tested Capacity so
established as above, shall be effective from the Day after such testing is
complete.

(c)

In the event that the Company has not declared an Annual Capacity Test
period within thirty-five (35) Days of the start of a Demonstration
Period, then if:
(i)

The Power Purchaser has not scheduled the required level and
duration of generation pursuant to Section 8.4(a) during the
thirty-five (35) Day period, such that the Company was able to
declare an Annual Capacity Test period, then the Company may
request an Annual Capacity Test; or

(ii)

The Power Purchaser did schedule the required level and duration
of generation pursuant to Section 8.4(a) during the thirty-five (35)
Day period, such that the Company was able to declare an
Annual Capacity Test but elected not to declare an Annual
Capacity Test, then the Power Purchaser may request an Annual
Capacity Test.
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If either Party requests a test pursuant to Section 8.4(c), then such test
shall be performed in accordance with the provisions of Section 8.4(b)
within seven (7) Days following such request, provided that such request
is made at least fourteen (14) Days prior to the end of the Demonstration
Period. The Company shall give the Power Purchaser not less than fortyeight (48) hours’ notice of its intention to perform the test.

(e)

Either Party may, within twenty-four (24) hours of completion of any
test, reject the test and may conduct a retest, provided, however, the test
disputing Party cannot conduct more than two retests. The Company
shall give the Power Purchaser at least twenty-four (24) hours notice of
the retest and the retest shall be conducted within six (6) Days of the
completion of the rejected test.

(f)

Either Party shall be entitled to request one test of Tested Capacity of the
Complex between any two consecutive Demonstration Periods. Either
Party shall be entitled to one retest of any such test provided that it rejects
the test within twelve (12) hours of completing the test. The test and, as
appropriate, the retest shall be conducted in accordance with
Section 8.4(b), within six (6) Days of its request or, as the case may be,
the rejection and the Company shall give the Power Purchaser not less
than forty-eight (48) hours notice of its intention to perform the test.

Section 8.5

Notice of and Compliance with Testing Procedures

The Company shall carry out Commissioning of the Complex, testing the Tested
Capacity of the Complex as a part thereof and test the Tested Capacity of the Complex
thereafter in accordance with Sections 8.2 through 8.4. The Power Purchaser shall use
its reasonable efforts to comply promptly with all reasonable requests by the Company
for assistance in carrying out such testing and Commissioning. The Power Purchaser
shall be given not less than twenty-four (24) hours prior written notice of any testing or
Commissioning in accordance with Sections 8.2 through 8.4 and shall be entitled to be
present and observe any such testing and Commissioning to verify that the testing or
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Commissioning is performed in accordance with the requirements of this Agreement
and may Dispute the results of any tests or Commissioning not carried out in
accordance with this Article VIII and Schedule 7.
Section 8.6
(a)

Tested Capacity
The “Tested Capacity” shall initially be the generation capacity
demonstrated by the Commissioning Tests for the Complex, as certified
by the Engineer in the Capacity Test Certificate and shall be applicable at
and from the Day following the date of completion of Commissioning
until revised by the Annual Capacity Test pursuant to Section 8.4.

(b)

On completion of such initial Capacity Test (or additional test carried out
pursuant to Section 8.3(c)), the Engineer shall deliver to the Power
Purchaser and the Company the Capacity Test Certificate, certifying the
Tested Capacity, which shall be applicable from the Day following the
date of completion of the Commissioning Tests, unless and until revised
pursuant to Section 8.4.

Section 8.7
(a)

Payment for Net Electrical Output during Testing
For any Net Electrical Output delivered after synchronization of the
Complex with the Grid System at any time prior to the Commercial
Operations Date, the Power Purchaser shall pay the Company only the
Fuel Cost Component of the Energy Price for Net Electrical Output in
accordance with Section 9.6.

(b)

For Net Electrical Output delivered during any Capacity Tests (including
any retest thereof) after the Commercial Operations Date conducted
pursuant to Section 8.4 hereabove, the Power Purchaser shall pay the
Company the Energy Price in accordance with Section 9.6.

(c)

The Power Purchaser shall have no obligation to pay for any Net
Electrical Output delivered to the Interconnection Point during testing
except as provided in Section 8.7(a) and Section 8.7(b).
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Copies of Test Results.

The Company shall provide the Power Purchaser with copies of the test results of all
tests performed pursuant to Sections 8.2 through 8.4 above and after every general
overhaul of a Genset or a Steam Unit at the Complex. The Power Purchaser shall not
use or disclose such results other than in connection with the administration and
enforcement of this Agreement.
Section 8.9

Scheduling and Accommodation of Additional Tests

If, during or following a Scheduled Outage, a Forced or Partial Forced Outage, a
Maintenance Outage, or a Force Majeure Event, the Company is required to undertake
additional tests of a Genset or a Steam Unit or the Complex that are not required under
this Article VIII and which require that electric energy is delivered to the Grid System,
the Power Purchaser shall accommodate such tests as soon as reasonably practicable
following a request therefor from the Company; provided that the Power Purchaser
shall, except in the case of an Emergency, accommodate such test and allow the
Company to deliver electric energy into the Grid System (without cost to the Power
Purchaser) no later than the end of the immediately following Off-Peak Period
following the receipt of such request from the Company and in any event within
twenty-four (24) hours following such request.
Section 8.10 Testing Disputes
Any Dispute between the Company and the Power Purchaser arising under this Article
VIII shall be resolved in accordance with the provisions of Article XVIII; provided that,
in the case of a Dispute as to the successful completion of the Commissioning Tests, as
certified by the Engineer, such Dispute shall, unless the Parties otherwise agree, be
referred to the Expert, and the determination of the Expert under Section 18.2 shall be
implemented and followed by the Parties prior to and pending any further dispute
resolution proceedings pursued by a Party under Section 18.3. At the request of either
Party, for purposes of resolving any Dispute related to the Commissioning Tests or the
rights and liabilities of each Party under Section 6.5 or Section 8.1, the Expert may be
appointed in accordance, mutatis mutandis, with the provisions of Section 18.2 fortyfive (45) Days in advance of the scheduled date for synchronization of the Complex
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with the Grid System and shall be available thereafter to resolve any such Dispute.
Unless the Parties otherwise agree, the Expert shall not attend the Commissioning
Tests or be present on the Site prior to any Dispute being referred to the Expert by a
Party. The fees and expenses of the Expert shall be shared equally by the Parties.

93

Power Purchase Agreement

Privileged & Confidential

ARTICLE IX
COMPENSATION, PAYMENT AND BILLING
Section 9.1
(a)

Capacity Payments
Subject to Section 2.2(b) and Section 9.6(c), from and after the
Commercial Operations Date, the Power Purchaser shall pay the
Company the Capacity Payments, in accordance with the procedures
specified in Section 9.6, for the Available Capacity for each Month (or
part-Month), such payments being calculated in accordance with this
Section 9.1 and the provisions of Schedule 1.

(b)

For the purposes of calculating Capacity Payments in Section 9.1(a) and
Schedule 1, the “Available Capacity” shall in any hour be the Declared
Available Capacity, unless:
(i)

the Company has informed the Power Purchaser of a Revised
Declared Available Capacity in accordance with Section 5.3(c)
that is less than the Declared Available Capacity of the Company
prevailing at the Declaration Deadline, in which case the
Available Capacity for that hour shall be the Revised Declared
Available Capacity (at the forecasted Ambient Site Condition
prevailing at the time of the declaration),

(ii)

the Company has informed the Power Purchaser of an Adjusted
Declared Available Capacity in accordance with Section 5.3(e)
that is greater than or less than the Declared Available Capacity of
the Company prevailing at the Declaration Deadline, as
applicable, in which case the Available Capacity for that hour
shall be the Adjusted Declared Available Capacity (at the
forecasted Ambient Site Condition prevailing at the time of the
declaration),

(iii)

the Company has informed the Power Purchaser of a Revised
Declared Available Capacity in accordance with Section 5.3(c)(ii)
that is greater than the Declared Available Capacity of the
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Company prevailing at the Declaration Deadline, in which case
the Available Capacity for that hour shall be the Revised Declared
Available Capacity (at the forecasted Ambient Site Condition
prevailing at the time of such declaration) notified at least four (4)
hours prior to the start of the relevant hour as per Section
5.3(c)(ii) unless adjusted on account of Section 5.3(e) in such case
the Adjusted Declared Available Capacity, as notified up to forty
five (45) minutes prior to the start of such hour), shall be
applicable, or
(iv)

the Net Electrical Output is less than the Despatched Net
Electrical Output due to reasons other than those described in
section 5.4(d), in which case the Available Capacity for the
applicable hour shall be the capacity, in MW, as determined by
the Net Electrical Output for such hour.

(v)

Notwithstanding anything to the contrary contained in this
Agreement, should the Complex be Despatched up to the
Declared Available Capacity or the Revised Declared Available
Capacity or the Adjusted Declared Available Capacity and the
Net Electrical Output is more than the Despatched Net Electrical
Output for that hour then in that case the Available Capacity for
that hour shall be the capacity, in MW, as determined by the Net
Electrical Output for such hour subject to a maximum upper limit
of one hundred and one and one fifth percent (101.2%) of the
Despatched Net Electrical Output.

(c)

In addition to the payment by the Power Purchaser of Capacity
Payments for the Available Capacity pursuant to Section 9.1(a), from
and after the Commercial Operations Date, the Power Purchaser shall
pay to the Company the Capacity Price for each kW of the then
prevailing Tested Capacity then unavailable during any period during
which the Complex is undergoing a Scheduled Outage scheduled by the
Company in accordance with Section 5.5; provided that the total outages
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for which payment will be made by the Power Purchaser under this
Section 9.1(c) in any Agreement Year shall not exceed the product of the
then-prevailing Tested Capacity and the number of hours permitted for
Scheduled Outages under Section 5.5 in the relevant Agreement Year.
(d)

In addition to the payment by the Power Purchaser of Capacity
Payments for the Available Capacity pursuant to Section 9.1(a) and for
payments during Scheduled Outages pursuant to Section 9.1(c), from and
after the Commercial Operations Date, the Power Purchaser shall pay to
the Company the Capacity Price for each kW of the then prevailing
Tested Capacity then unavailable during any period during which the
Complex is undergoing a Forced or Partial Forced Outage notified by the
Company not later than one (1) hour prior to the relevant hour or a
Maintenance Outage notified by the Company in accordance with
Section 5.3(b) and Section 5.6; provided, that the total outages for which
payment will be made by the Power Purchaser under this Section 9.1(d)
in any Agreement Year shall not exceed the product of (i) the then
prevailing Tested Capacity and (ii) three hundred and forty-eight (348)
hours plus the number of hours, not to exceed one hundred and forty
four (144) hours (measured on a total Complex basis), for which the
Company has not received payment under Section 9.1(c) in the relevant
Agreement Year as a result of completing the Scheduled Outage in less
time than is allowed therefor.

(e)

If, during the Term, the Tested Capacity of the Complex as determined
by two (2) consecutive Annual Capacity Tests is reduced by an amount
that exceeds six percent (6%) of the Contract Capacity and if there are
any further reductions in Tested Capacity in excess of two percent (2%)
of the Contract Capacity thereafter, then in each case the “Reference
Non-Debt Service Component” of the Capacity Price for the present
Agreement Year and each subsequent Agreement Year shall be adjusted
so that, after such adjustment, the Capacity Price for the average
Available Capacity provided for the Term, assuming average Available
Capacity in each prior Agreement Year equal to the applicable Tested
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Capacity in each such prior Agreement Year and average Available
Capacity equal to the then prevailing Tested Capacity for the present
Agreement Year and all subsequent Agreement Years for the remainder
of the Term, shall equal the levelized Capacity Price shown in Annex 1
to Schedule 1. If the Parties cannot agree on the appropriate adjustment
to the Capacity Price to be made in connection with the reduction in
Tested Capacity, the matter shall be referred to an Expert for
determination in accordance with Section 18.2. If, following any
downward adjustment in the Capacity Price pursuant to this
Section 9.1(e), the Tested Capacity is increased by one percent (1%) or
more of the Contract Capacity, the “Reference Non-Debt Service
Component” of the Capacity Price shall be adjusted upward in the like
manner used for the downward adjustment.
Section 9.2

Energy Payments

Subject to Section 9.6(c), from and after the Commercial Operations Date, the Power
Purchaser shall pay to the Company the Energy Payments in accordance with the
procedures specified in Section 9.6 for Despatched and Delivered Net Electrical Output
for the relevant Month (or part-Month), such payments being calculated in accordance
with the provisions of Schedule 1.
Section 9.3
(a)

Pass-Through Item(s); Supplemental Tariffs
Subject to Section 9.6(c), the Power Purchaser shall pay the Company, in
accordance with the procedures specified in Section 9.6, any amount for
the Pass-Through Item(s) evidenced in accordance with this Agreement
and Schedule 1. Each invoice for the Pass-Through Item(s) delivered to
the Power Purchaser in accordance with Section 9.5 shall be
accompanied by the invoice(s) or payment receipts to the Company for
which recovery from the Power Purchaser is being sought. In addition to
the other Pass-Through Items specified in this Agreement, if and to the
extent required to be paid by the Company under the Laws of Pakistan,
the Company shall be entitled to recover as a Pass-Through Item
payments by the Company into the Workers’ Welfare Fund and the
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Workers’ Profit Participation Fund for its employees paid in accordance
with the Laws of Pakistan.
(b)

Subject to Section 9.6(c), the Power Purchaser shall pay the Company, in
accordance

with

the

procedures

specified

in

Section 9.6,

the

Supplemental Tariffs calculated by the Company in accordance with
Schedule 1. Supplemental Tariffs shall be determined as provided in
Schedule 1, and invoiced (i) in the same manner and on the same
schedule

as

invoices

for

Capacity

Payments

as

provided

in

Section 9.5(b)(i) (to the extent that the basis for such payments does not
vary with the amount of Despatched and Delivered Net Electrical
Output generated) and (ii) in the same manner and on the same schedule
as invoices for Energy Payments, as provided in Section 9.5(b)(ii) (to the
extent that the basis for such payments varies with the amount of
Despatched and Delivered Net Electrical Output); provided, that if and
to the extent that the Company has made the required notifications under
Section 9.1(d), the Company shall not be liable to pay liquidated
damages under this Section 9.3 in relation to the allowances provided in
Section 9.1(d) for any delay or failure in notifying the Revised Declared
Available Capacity as provided in this Section 9.3.
Section 9.4
(a)

Liquidated Damages
Without prejudice to the Power Purchaser’s rights under Article XVI, the
Parties agree that any liquidated damages payable under this Section 9.4
shall be the Power Purchaser’s sole and exclusive remedy against the
Company in respect of the matters to which such liquidated damages
relate.

(b)

The following liquidated damages shall apply to Revised Declared
Available Capacity provided that these liquidated damages shall apply
and be payable by the Company only after the number of hours available
to the Company under Section 9.1(d) have first been utilized:
(i)

In respect of any Revised Declared Available Capacity intimated
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between twelve (12) hours and four (4) hours prior to the
beginning of an Operating Day, the Company shall pay the
Power Purchaser as liquidated damages an amount equal to ten
percent (10%) of the difference between the Declared Available
Capacity or Revised Declared Available Capacity (or any
Adjusted Declared Available Capacity related thereto) prevailing
twelve (12) hours before the start of the Operating Day and the
Revised Declared Available Capacity (or any Adjusted Declared
Available Capacity related thereto) prevailing four (4) hours
before the start of the Operating Day multiplied by the applicable
Capacity Price for the relevant hour of that Operating Day,
adjusted in accordance with Schedule 1. No adjustment shall be
made to the Declared Available Capacity or Revised Declared
Available Capacity (or any Adjusted Declared Available Capacity
related thereto) to the actual Ambient Site Condition.
(ii)

In respect of any Revised Declared Available Capacity intimated
less than four (4) hours prior to the beginning of an Operating
Day, the Company shall pay the Power Purchaser, as liquidated
damages, an amount equal to twenty percent (20%) of the
difference between the Declared Available Capacity or Revised
Declared Available Capacity (or any Adjusted Declared Available
Capacity related thereto) prevailing four (4) hours before the start
of the Operating Day and the Revised Declared Available
Capacity (or any Adjusted Declared Available Capacity related
thereto) prevailing at the start of the Operating Day multiplied by
the applicable Capacity Price for the relevant hour of that
Operating Day, adjusted in accordance with Schedule 1. No
adjustment shall be made to the Declared Available Capacity or
Revised Declared Available Capacity (or any Adjusted Declared
Available Capacity related thereto) to the actual Ambient Site
Condition.

(iii)

In respect of any upward revision to the Declared Available
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Capacity for any hour, with a notice at least four (4) hours prior
to the start of the relevant hour to the Power Purchaser, no
liquidated damages shall be payable. Such notice shall take effect
from the start of the next operating hour in which such notice is
delivered to the Power Purchaser. If the Company is Despatched
according to the Revised Declared Available Capacity and the
Company is unable to comply with such Despatch Instruction or
Revised Despatch Instruction (or any Adjusted Declared
Available Capacity related thereto), as applicable, liquidated
damages shall be payable at twice the rate i.e. two hundred
percent (200%) of those payable under Section 9.4(c) .
(c)

If the Company fails to comply with a Despatch Instruction or a Revised
Despatch Instruction (or any Adjusted Declared Available Capacity
related thereto), for any hour, except to the extent such failure is as a
result of any of the events set out in Section 5.4(d) and subject to Section
9.1(d), the Company shall pay to the Power Purchaser as liquidated
damages an amount equal to one hundred percent (100%) of the
difference between (i) the Declared Available Capacity or the Revised
Declared Available Capacity (or any Adjusted Declared Available
Capacity related thereto) prevailing at the start of the hour and (ii) the
Available Capacity (as determined pursuant to Section 9.1(b)) for that
hour multiplied by the applicable Capacity Price for such hour, adjusted
in accordance with Schedule 1. The liquidated damages payable under
this Section 9.4(c) shall be in addition to any liquidated damages payable
under Section 9.4(b) for the same hour, to the extent liquidated damages
are payable under both sections.

(d)

If the Company is in breach of its obligation under Section 4.1(b) to
achieve the Commercial Operations Date by the Required Commercial
Operations Date, then for each Month (prorated daily) thereafter until
the Commercial Operations Date is actually achieved, the Company
shall pay the Power Purchaser as liquidated damages an amount equal to
two and one-half Dollars ($2.50) per kW of Contract Capacity per Month
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(prorated daily) until the Commercial Operations Date is achieved. The
Parties acknowledge and agree that it would be difficult or impossible at
the date of this Agreement to determine with absolute precision the
amount of damages that would or might be incurred by the Power
Purchaser as a result of the Company’s failure to perform those matters
for which liquidated damages are provided under this Section 9.4.
(e)

The Parties agree that the amounts of liquidated damages provided under
this Section 9.4 are the Parties’ reasonable and genuine estimates for the
actual damages and/or losses that may reasonably be anticipated from
such failures in respect of such matters, and do not constitute a penalty.

Section 9.5
(a)

Billing
At any time following the Commercial Operations Date, the Company
may submit an invoice to the Power Purchaser for seventy percent (70%)
of the estimated Available Capacity (at the Reference Condition) during
that Month (or part-Month). Such invoice shall set forth for each hour of
the relevant Month (or part-Month), the Capacity Price and the thenprevailing estimated Available Capacity (at the Reference Conditions)
based on the then-prevailing Tested Capacity, adjusted for expected
hours of unavailability not excused under Section 9.1(c) or 9.1(d).

(b)

At any time on or after first (1st) Business Day of each Month, the
Company may submit an invoice to the Power Purchaser stated in
Rupees for the following:
(i)

(A) the Capacity Payment (net of the amount shown in the
invoice delivered pursuant to Section 9.5(a)) due in respect of the
Available Capacity during the previous Month (or part-Month)
and (B) seventy percent (70%) of the estimated Available Capacity
(at the Reference Conditions) during that Month. Such invoice
shall set forth for each hour of the relevant Month (or partMonth) the Capacity Price, the Available Capacity and the thenprevailing Tested Capacity;
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any Energy Payment due in respect of the previous Month (or
part-Month); such invoice shall set forth for each hour of the
relevant Month, the Energy Price as determined in accordance
with Schedule 1, the Despatched and Delivered Net Electrical
Output, the Fuel Cost Component, and such other information
and calculations, in reasonable detail, so as to permit the Power
Purchaser to confirm that the calculation of the amounts shown in
the invoice comply with the provisions of this Agreement and
Schedule 1;

(iii)

(A) the Fuel Cost Component for all Net Electrical Output
produced after synchronization of the Complex to the Grid
System and prior to the Commercial Operations Date and due in
respect of the previous Month (or part-Month), determined in
accordance with Section 8.7 and Schedule 1, and (B) the Energy
Price for all Net Electrical Output produced during an Annual
Capacity Test or any additional Capacity Tests carried out
pursuant to Article VIII, following the Commercial Operations
Date and due in respect of the previous Month (or part Month);
such invoice shall set forth the Energy Price or the Fuel Cost
Component, as applicable, as determined in accordance with
Section 8.7 and Schedule 1, the Net Electrical Output delivered
during the relevant tests, and such other information and
calculations, in reasonable detail, so as to permit the Power
Purchaser to confirm that the calculation of the amounts shown
in the invoice comply with the provisions of this Agreement and
Schedule 1;

(iv)

any Pass-Through Item due in respect of the previous Month (or
part-Month) in accordance with Schedule 1;

(v)

not used;
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any interest payable hereunder on an amount not paid by the Due
Date, showing the calculation of such claimed interest in
reasonable detail; and

(vii)

any Supplemental Tariff due in respect of the previous Month (or
part Month) in accordance with Schedule 1,

together with such supporting information as may reasonably be
necessary to substantiate the amounts and quantities utilized as claimed
in the invoice. Such supporting information shall include, inter alia, the
relevant invoice from the relevant Fuel Supplier under the relevant Fuel
Supply Agreement, the relevant Foreign Exchange Bulletins showing the
applicable exchange values between the Rupee and the Dollar, the
relevant US Bureau of Labour Statistics publication showing the relevant
US consumer price index (All Urban Consumers) values, the relevant
GOP Bureau of Statistics publication showing the relevant wholesale
price index values, evidence of the relevant KIBOR and LIBOR values,
as applicable, invoices or payment receipts for any amounts claimed as
Pass-Through Items, and paper and electronic copies of meter readings
showing the Despatched and Delivered Net Electrical Output and Net
Electrical Output delivered during testing.
(c)

At any time after the first (1st) Business Day of each Month, the Power
Purchaser may submit an invoice to the Company stated in Rupees,
except for an invoice issued under Section 9.4(d), which shall be stated in
Dollars, for (i) the amount of liquidated damages due to the Power
Purchaser under this Agreement for the previous Month (or part-Month),
and (ii) any interest payable hereunder on amount not paid by the Due
Date, showing the calculation of such claimed interest in reasonable
detail, together with such supporting information as may reasonably be
necessary to substantiate the amounts claimed in the invoice.

Such

supporting information shall include, inter alia, the relevant Foreign
Exchange Bulletins showing the applicable exchange rate values between
the Rupee and the Dollar; evidence of the relevant KIBOR and LIBOR
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values, as applicable; and copies of Declared Available Capacity, Revised
Declared Available Capacity, or Adjusted Declared Available Capacity,
as the case may be, together with the record of failure to despatch
according to Despatch Instructions, used to calculate such liquidated
damages.
(d)

Either Party may require clarification or substantiation of any amount
included in an invoice or statement submitted under Section 9.5(a), (b),
or (c) by delivering notice of such requirement to the other Party. The
Party receiving such request shall provide the requested clarification and
substantiation of such invoice or statement within five (5) Business Days
of its receipt of such request.

Section 9.6
(a)

Payment
Subject to Section 9.7,
(i)

the Power Purchaser shall pay the Company the amount shown
on an invoice delivered in accordance with Section 9.5(a) or
Section 9.5(b), less deductions for any Disputed amounts or
portions of amounts shown in the invoice, on or before the
thirtieth (30th) Day following the Day the invoice is received by
the Power Purchaser; and

(ii)

the Company shall pay the Power Purchaser the amount shown
on an invoice delivered in accordance with Section 9.5(c), less
deductions for any Disputed amounts or portions of amounts
shown in the invoice, on or before the thirtieth (30th) Day
following the Day the invoice is received by the Company,

(in each case, the “Due Date”); provided that, if such date is not a
Business Day, the Due Date shall be the next following Business Day.
(b)

Any invoice delivered pursuant to this Article IX shall be paid in Rupees,
except any invoice delivered under Section 9.4(d), which shall be paid in
Dollars or Rupee equivalent (at the prevailing exchange rate on the
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payment day).
(c)

Each Party shall have the right to set off any amounts due and payable
by it to the other Party under this Agreement against any and all
amounts then due and payable to it by the other Party under this
Agreement. Such rights of set-off shall relate only to amounts that are
then due and payable to and by a Party and are undisputed or have been
determined to be payable by the Expert or through arbitration.

(d)

Late payments by either Party of amounts due and payable under this
Agreement shall bear interest at a rate per annum equal to the Delayed
Payment Rate.

(e)

The Power Purchaser’s obligation to pay any amount under this
Agreement shall remain in full force and effect, and shall not be affected
by the provisions of the Guarantee, except to the extent that the Power
Purchaser’s obligation to the Company has been discharged in
accordance with the Guarantee.

(f)

Payments received by either Party shall be applied against outstanding
invoices on the ‘first in, first out’ principle, so that the invoices that have
been outstanding the longest (in whole or in part) shall be paid first.

(g)

The Power Purchaser shall have no obligation to make any payment for
Supplemental Charges, including Pass-Through Items or other payments
required under Section 9.3, unless the supporting information and data
required under Section 9.3 with respect thereto are provided to it.

Section 9.7
(a)

Payment Disputes
At any time within three hundred and sixty (360) Days after receipt of an
invoice, a Party may serve notice (an “Invoice Dispute Notice”) on the
other Party that the amount of such invoice (or part thereof) is in dispute.
Each Invoice Dispute Notice shall specify the invoice concerned and the
amount in dispute, giving reasons as complete and as detailed as
reasonably possible. A Party shall be entitled to submit any Dispute
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relating to an invoice to Dispute resolution in accordance with Article
XVIII, so long as it has delivered an Invoice Dispute Notice to the other
Party in accordance with this Section 9.7(a). A Party submitting an
Invoice Dispute Notice may require such Dispute to be immediately
referred to the Expert for determination pursuant to Section 18.2.
(b)

Upon resolution of the Dispute under Section 18.1 or the determination
of the Dispute by the Expert under Section 18.2 and without prejudice to
the right of either Party to refer a Dispute to arbitration, any amounts
disputed and not paid but determined to be owed by a Party or any
amounts paid and determined not to be owed shall be paid or repaid to
the other Party, as the case may be, within seven (7) Business Days after
such resolution or determination, together with interest thereon from but
excluding the date initially owed or paid until and including the date paid
or repaid, as the case may be, at the Delayed Payment Rate.

(c)

Following such resolution or determination by an Expert, neither Party
may refer a Dispute regarding such matter to arbitration under Section
18.3, unless and until it has paid all amounts resolved or determined to
be payable in accordance with Section 9.7(b).

Section 9.8
(a)

Supporting Data
The Company shall maintain accurate and complete records and data, as
reasonably necessary to calculate or confirm the correctness of the
Capacity Price, the Energy Price, any Pass-Through Items, any
Supplemental Tariffs and any other claims made for payment, or
recovery of costs or expenses incurred, by the Company under this
Agreement. All such records and data shall be maintained for a period of
not less than thirty-six (36) months following the last date on which such
data and information was relevant for claims by the Company for
payment by the Power Purchaser.

(b)

The Power Purchaser shall maintain accurate and complete records and
data, as reasonably necessary to calculate or confirm the correctness of

106

Power Purchase Agreement

Privileged & Confidential

the invoices for liquidated damages and any other claims made for
payment, or recovery of costs or expenses incurred, by the Power
Purchaser under this Agreement. All such records and data shall be
maintained for a period of not less than thirty-six (36) months following
the last date on which such data and information was relevant for claims
by the Power Purchaser for payment by the Company.
Section 9.9
(a)

Reserve Fund

On or before the Commercial Operations Date, the Company shall establish
and maintain, for the remaining Term, a separate reserve fund for the
payment of expenses described in Section 9.9(c) (the “Reserve Fund”) with a
depository institution and under depository agreements reasonably
satisfactory to the Power Purchaser. On the termination of this Agreement,
all amounts in the Reserve Fund shall be payable to the Company.

(b)

The Reserve Fund shall be funded by the Company out of retained earnings
commencing on the date that the first Capacity Payment is made. On each
Capacity Payment date, one twenty fourth (1/24th) of the annual operating
and maintenance budget for the Complex, less fuel expenses, will be
deposited into the Reserve Fund until a reserve equal to nine (9) such
deposits has been established. After the second Agreement Year and at any
time thereafter, the Reserve Fund may be re-established at such other level
that the Parties agree is appropriate for a facility of similar size and type,
considering Prudent Utility Practices, the design, technology and operating
history of the Complex and other pertinent information. Any investment
income resulting from the depository arrangements of the Reserve Fund
shall remain in the Reserve Fund; provided, however, that so long as no
Company Event of Default exists, any monies in excess of the minimum
investment required hereabove may be paid to the Company upon its
request.

(c)

Monies in the Reserve Fund may be drawn on and used by the Company, (i)
to pay Major Maintenance Expenses (as defined herebelow) and (ii) only to
the extent the Company lacks other available funds therefor, for the purpose
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of paying maintenance and associated operating expenses with respect to the
Complex or to pay for alterations, repairs, improvements, renewals and
replacements with respect to the Complex which are necessary for the proper
operation of the Complex. As used herein, “Major Maintenance Expenses”
means expenses for an item of maintenance or repair of the Complex or
Major Overhaul which will require a material expenditure and which is
anticipated

to

be

performed

in

accordance

with

manufacturers’

recommendations, sound engineering practices or Prudent Utility Practices,
but which is not expected to be performed on an annual or more frequent
basis.
(d)

(i) If, after the withdrawal of any funds from the Reserve Fund for the
payment

of

Major

Maintenance

Expenses

as

described

in

Section 9.9(c)(i) hereabove, the amount in the Reserve Fund is less
than the amount required pursuant to Section 9.9(b), the Company
shall replenish the Reserve Fund by depositing funds therein in
accordance with Section 9.9(b).
(ii)

If, after the withdrawal of any funds from the Reserve Fund for
the purpose described in Section 9.9(c)(ii) hereabove, the amount
remaining in the Reserve Fund is less than the amount required
pursuant to Section 9.9(b) hereabove, the Company shall
replenish the Reserve Fund by depositing therein, within one (1)
Month after the end of such Month in which such withdrawal
occurred, an amount sufficient to restore the amount required in
Section 9.9(b) hereabove. Such amount shall be paid out of fifty
percent (50%) of the “Reference Non-Debt Service Component”
of the Capacity Payment available during the Month; provided,
however, that if the Company’s net cash flow is insufficient to
fund the Reserve Fund at the required level, any shortfall shall be
carried over and shall be due the following Month(s).

(e)

The Company shall keep accurate records with respect to the Reserve Fund
and all disbursements therefrom and shall, upon the Power Purchaser’s
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reasonable request, supply a complete accounting or independent audit
thereof to the Power Purchaser.
(f)

Separate accounts established at the request of the Lenders pursuant to the
Financing Documents for the purpose of paying maintenance and associated
operating expenses that in all material respects satisfy the provisions of this
Section 9.9 shall satisfy the Company’s obligation to maintain a Reserve
Fund hereunder. In addition, if and so long as the Company has in effect a
long term maintenance agreement that provides annual maintenance and
major overhauls for agreed substantially equal Monthly installments (or
quarterly installments if such long term maintenance agreement so permits),
which agreement is reasonably acceptable to the Power Purchaser, such
agreement shall satisfy the requirements for the maintenance of the Reserve
Fund under this Section 9.9.
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ARTICLE X
LIABILITY

Except as required by Section 11.1, neither Party shall be liable to the other Party in
contract, tort, warranty, strict liability or any other legal theory, for any indirect,
consequential, incidental, punitive or exemplary damages. Neither Party shall have
any liability to the other Party except pursuant to, or for breach of, this Agreement;
provided, however, that this provision is not intended to constitute a waiver of any
rights of one Party against the other with regard to matters unrelated to this Agreement
or any activity not contemplated by this Agreement.
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ARTICLE XI
INDEMNIFICATION

Section 11.1 Indemnification.
(a)

Power Purchaser’s Indemnification.

Except as specifically provided

elsewhere in this Agreement, the Power Purchaser shall indemnify and
defend the Company, for itself and as trustee for its directors, officers,
employees against, and hold the Company, its directors, officers, employees
harmless from, at all times after the date hereof, any and all Losses incurred,
suffered, sustained or required to be paid, directly or indirectly, by, or sought
to be imposed upon, the Company, directors, officers, employees, for
personal injury or death to persons or damage to property arising out of any
negligent or intentional act or omission by the Power Purchaser in
connection with this Agreement. Notwithstanding anything to the contrary
contained in the preceding sentence, nothing in this Section 11.1(a) shall
apply to any Loss in respect of and to the extent which the Company
receives proceeds from insurance policies or indemnification from another
party.
(b)

The Company’s Indemnification. Except as specifically provided elsewhere
in this Agreement, the Company shall indemnify and defend the Power
Purchaser, for itself and as trustee for its directors, officers, employees
against, and hold the Power Purchaser, its directors, officers, employees
harmless from, at all times after the date hereof, any and all Loss, incurred,
suffered, sustained or required to be paid, directly or indirectly, by, or sought
to be imposed upon, the Power Purchaser, its directors, officers, employees,
for personal injury or death to persons or damage to property arising out of
any negligent or intentional act or omission by the Company in connection
with this Agreement. Notwithstanding anything to the contrary contained in
the preceding sentence, nothing in this Section 11.1(b) shall apply to any
Loss in respect of and to the extent to which the Power Purchaser receives
proceeds from insurance policies.

(c)

Joint Negligence. In the event injury or damage results from the joint or
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concurrent negligent or intentional acts or omissions of the Parties, each
Party shall be liable under this indemnification in proportion to its relative
degree of fault.
Survival. The provisions of this Section 11.1 shall survive for a period of five

(d)

(5) years following termination of this Agreement.
Section 11.2 Assertion of Claims to Exceed Minimum Indemnification Amount
Each Party shall be solely liable, and shall not be entitled to assert any claim for
indemnification under this Agreement, for any Loss that would otherwise be the
subject of indemnification under this Agreement, until all Losses of such Party, in the
aggregate, during the then-current Year, exceed the Minimum Indemnification
Amount. For the purposes of this Section 11.2, a Loss (or claim for indemnification)
shall be deemed to arise in the Year the event giving rise to such Loss (or claim for
indemnification) occurred, or if the event is continuing in more than one Year, in the
Year such event ends.
Section 11.3 Indemnification for Fines and Penalties
Any fines or other penalties incurred by a Party for non-compliance with the applicable
laws of Pakistan, unless they result directly from an act or omission of the other Party
(in which case, they shall be reimbursed by the other Party), shall not be reimbursed by
the other Party but shall be the sole responsibility of the non-complying Party.
Section 11.4 Defense of Claims
(a)

The indemnifying Party shall be entitled, at its option and expense and
with counsel of its selection, to assume and control the defense of such
claim, action, suit or proceeding, subject to the prior approval of the
indemnified Party; provided, however, it gives prompt notice of such
intention to the indemnified Party, and reimburses the indemnified Party
for the reasonable costs and expenses incurred by the indemnified Party
prior to assumption by the indemnifying Party of such defense.

(b)

Unless and until the indemnifying Party acknowledges in writing its
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obligation to indemnify the indemnified Party and assumes control of the
defense of a claim, suit, action or proceeding in accordance with
Section 11.4(a), the indemnified Party shall have the right, but not the
obligation, to contest, defend and litigate, with counsel of its own
selection, any claim, action, suit or proceeding by any third party, alleged
or asserted against such Party in respect of, resulting from, related to or
arising out of any matter for which it is entitled to be indemnified
hereunder, and the reasonable costs and expense thereof shall be subject
to the indemnification obligations of the indemnifying Party hereunder.
(c)

Upon assumption by the indemnifying Party of the control of the defense
of a claim, suit, action or proceeding, the indemnifying Party shall
reimburse the indemnified Party for the reasonable costs and expenses of
the indemnified Party in the defense of the claim, suit, action or
proceeding prior to the indemnifying Party’s acknowledgment of the
indemnification and assumption of the defense.

(d)

Neither Party shall be entitled to settle or compromise any such claim,
action, suit or proceeding without the prior written consent of the other
Party: provided, however, that after agreeing in writing to indemnify the
indemnified Party, the indemnifying Party may settle or compromise any
claim without the approval of the indemnified Party.

(e)

Following acknowledgment of the indemnification and assumption of
the defense by the indemnifying Party, the indemnified Party shall have
the right to employ its own counsel, and such counsel may participate in
such action, but the fees and expenses of such counsel shall be at the
expense of such indemnified Party, when and as incurred, unless (i) the
employment of counsel by such indemnified Party has been authorized in
writing by the indemnifying Party, (ii) the indemnified Party shall have
reasonably concluded that there may be a conflict of interest between the
indemnifying Party and the indemnified Party in the conduct of the
defense of such action, (iii) the indemnifying Party shall not in fact have
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employed independent counsel reasonably satisfactory to the indemnified
Party to assume the defense of such action and shall have been so
notified by the indemnified Party, or (iv) the indemnified Party shall have
reasonably concluded and specifically notified the indemnifying Party
either that there may be specific defenses available to it that are different
from or additional to those available to the indemnifying Party or that
such claim, action, suit or proceeding involves or could have a material
adverse effect upon it beyond the scope of this Agreement. If clause (ii),
(iii) or (iv) of the preceding sentence shall be applicable, then counsel for
the indemnified Party shall have the right to direct the defense of such
claim, action, suit or proceeding on behalf of the indemnified Party and
the reasonable fees and disbursements of such counsel shall constitute
legal or other expenses hereunder.
Section 11.5 Notice of Claims
Each Party shall promptly notify the other Party of any Loss, claim, proceeding or
other matter in respect of which it is or it may be entitled to indemnification under this
Article XI. Such notice shall be given as soon as is reasonably practicable after the
relevant Party becomes aware of such Loss, claim, proceeding or other matter.
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ARTICLE XII
INSURANCE

Section 12.1 Maintenance of Insurance Policies
(a)

Subject to the provisions of this Article XII, the Company, at its sole cost
and expense, shall obtain and maintain, or cause to be obtained and
maintained, during the Term the policies of insurance set forth on
Schedule 8 in the amounts set forth therein and for the durations
specified therein, with financially sound insurer(s); provided, however,
that such amounts may be changed from time to time with the prior
written consent of the Power Purchaser; provided, further, that the
Company shall not be in breach of its obligations hereunder if and to the
extent that (i) any particular insurance is not available to it under
commercially reasonable terms and for commercially reasonable rates for
reasons other than any negligence or default by, or condition (financial or
otherwise) of, the Company or (ii) the Company is unable to obtain
(having exercised all reasonable efforts) any endorsements or written
acknowledgements required under this Agreement.

(b)

Following a Pakistan Political Event to the extent that the insurance
required by Section 12.1(a) hereabove is not available to the Company at
commercially reasonable rates due to the occurrence of the Pakistan
Political Event, upon notice to the Power Purchaser by the Company,
the additional cost of such insurance attributable to the occurrence of the
Pakistan Political Event as determined by an Expert in conformity with
the provisions of Article XVIII, shall be recoverable by the Company
from the Power Purchaser and treated as a Pass-Through Item. In such
an event, in lieu of making such payment to the Company, the Power
Purchaser in its sole discretion may elect to procure the insurance
required by Section 12.1(a) on behalf of the Company with insures of a
rating not less than the Company’s existing insurers or the insures with
whom such insurance was procured by the Company prior to the
occurrence of the Pakistan Political Event and deduct the insurance cost
component of the then prevailing Capacity Payments as full
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compensation therefor; provided, that the Power Purchaser shall, within
fifteen (15) Business Days of procuring such insurance, provide to the
Company receipts for the payment of premia and copies of the
certificates of insurance or policies, if available, of insurance obtained by
the Power Purchaser. The Company shall be named as an additional
insured. The Company shall be named as the loss payee (subject to any
assignment of insurance proceeds to the Lenders) on any such insurance
procured by the Power Purchaser pursuant to this Section 12.1(b). The
additional compensation provided under this Section 12.1(b) and any
such deduction shall cease as soon as the Company’s insurance rates are
no longer affected by the Pakistan Political Force Majeure Event (or the
other event described above). From time to time, at the request of the
Power Purchaser or the Company, the Expert acting in conformity with
the provisions of Article XVIII will determine the extent to which the
Company’s insurance rates are then affected by the Pakistan Political
Event.
Section 12.2 Maintenance of “Occurrence” Form Policies
The coverage requested in Section 12.1 hereabove and any “umbrella” or excess
coverage shall be “occurrence” form policies. In the event the Company has “claims
made” form coverage, the Company must obtain prior approval of all “claims-made”
policies from the Power Purchaser.
Section 12.3 Policy Endorsements
The Company shall cause the insurers to provide the following endorsement items in
the comprehensive or commercial general liability and, if applicable, umbrella or excess
liability policies relating to the ownership, construction, operation and maintenance of
the Complex provided pursuant to Section 12.1 hereabove:
(a)

The Power Purchaser, its directors, officers and employees shall be
additional insureds under such policies with respect to claims arising out
of or in connection with this Agreement;

(b)

The insurance shall be primary with respect to the interest of the Power
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Purchaser, its directors, officers, and employees and any other insurance
maintained by them is excess and not contributory with such policies;
(c)

The following cross liability clause shall be made a part of the policy:
“In the event of claims being made by reason of (i) personal and/or
bodily injuries suffered by any employee or employees of one insured
hereunder for which another insured hereunder is or may be liable, or (ii)
damage to property belonging to any insured hereunder for which
another insured is or may be liable, then this policy shall cover such
insured against whom a claim is made or may be made in the same
manner as if separate policies have been issued to each insured
hereunder, except with respect to the limits of insurance”;

(d)

The insurer shall waive all rights of subrogation against the Power
Purchaser, its directors, officers and employees; and

(e)

Notwithstanding any provision of the policy, the policy may not be
canceled, or not renewed, or materially changed by the insurer without
giving thirty (30) Days prior written notice to the Power Purchaser,
except in the case of non payment, in which case the prior written notice
to the Power Purchaser shall be ten (10) Days. All other terms and
conditions of the policy shall remain unchanged.

Section 12.4 Endorsements to Fire and Perils and Machinery Breakdown Policies
The Company shall cause the insurers to provide the endorsements referred to in
Section 12.3(a), (b), (d) and (e) hereabove, in the fire and perils and machinery
breakdown policies covering the Complex as required by Section 12.1 hereabove.
Section 12.5 Certificates of Insurance
The Company shall cause its insurers or agents to provide the Power Purchaser with
certificates of insurance evidencing the policies and endorsements listed hereabove.
Failure by the Company to obtain the insurance coverage or certificates of insurance
required under this Article XII, shall not in any way relieve the Company of, or limit
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the Company’s obligations and liabilities under, any provision of this Agreement. If
the Company shall fail to procure or maintain any insurance required pursuant to this
Article XII, then the Power Purchaser shall have the right to procure such insurance in
accordance with the requirements of Schedule 8 and shall be entitled to offset the
premiums paid for such insurance against any amounts owed to the Company pursuant
to the terms of this Agreement. The Company shall be named as the loss payee on any
such insurance procured by the Power Purchaser pursuant to this Section 12.5.
Section 12.6 Insurance Reports
The Company shall provide the Power Purchaser with copies of any underwriters’
reports or other reports received by the Company from any insurer; provided, that the
Power Purchaser shall not disclose such reports to any other person except as necessary
in connection with administration and enforcement of this Agreement or as may be
required by any Public Sector Entity having jurisdiction over the Power Purchaser, and
shall use and internally distribute such reports only as necessary in connection with the
administration and enforcement of this Agreement.
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ARTICLE XIII
REPRESENTATIONS, WARRANTIES AND COVENANTS
Section 13.1 Representations and Warranties of the Company
The Company hereby represents and warrants to the Power Purchaser that:
(a)

The Company is a public limited company, duly organized, validly existing
and in good standing under the laws of Pakistan, and has, so far as it is
material to the Power Purchaser, complied fully with all requirements of the
Companies Ordinance (XLVII) of 1984 and all other applicable Laws of
Pakistan.

(b)

The Company has full corporate power and authority to execute and deliver
this Agreement, and to own its properties and to execute, to deliver and to
perform its obligations under this Agreement. Execution, delivery and
performance of this Agreement by the Company, (i) has been duly
authorized by all requisite corporate action on the part of the Company, and
no other proceedings on the part of the Company or any other Person are
necessary for such authorization, and (ii) will not (A) violate (1) the laws of
Pakistan or any applicable order of any Public Sector Entity and (2) any
provision of the Memorandum and Articles of Association of the Company,
or (B) violate, be in conflict with, result in a breach of or constitute (with due
notice or lapse of time or both) a default under any indenture, agreement for
borrowed money, bond, note, instrument or other agreement to which the
Company is a Party or by which the Company or its property is bound,
excluding defaults or violations that would not, individually or in the
aggregate, have a material adverse effect on the business, properties,
financial condition or results of operation of the Company or on its ability to
perform its obligations hereunder.

(c)

Assuming it constitutes a legal, valid and binding obligation of the Power
Purchaser, this Agreement constitutes a legal, valid and binding obligation of
the Company, enforceable against it in accordance with its terms, subject to
(i) bankruptcy, insolvency, reorganization, moratorium, or other similar
laws now or hereafter in effect relating to creditors’ rights, and (ii) general
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principles of equity.
(d)

To the best of its knowledge after reasonable inquiry, except for the Specified
Consents, no filing or registration with, no notice to and no permit,
authorization, Consent or approval of any Person is required for the
execution, delivery or performance of this Agreement by the Company.

(e)

The Company is not in default under any agreement or instrument of any
nature whatsoever to which it is a Party or by which it is bound, in any
manner that would have a material adverse effect on either its ability to
perform its obligations hereunder or the validity or enforceability of this
Agreement.

(f)

There is no action, suit, proceeding or investigation pending or, to the
Company’s knowledge, threatened, (i) for the dissolution of the Company,
or (ii) against the Company which, if adversely determined, would have a
material adverse effect on either its ability to perform its obligations
hereunder or the validity or enforceability of this Agreement.

Section 13.2 Certificates
The Company shall, upon request by the Power Purchaser, deliver or cause to be
delivered from time to time to the Power Purchaser certifications of its officers,
accountants, engineers, or agents as to the performance of its obligations under this
Agreement, including a certificate by the Engineer regarding compliance of the
Complex with the provisions of this Agreement and the Environmental Standards, and
as to such other matters as the Power Purchaser may reasonably request; provided,
however, that the Power Purchaser shall only be entitled to request each certificate
from such accountants, engineers or agents once within any twelve (12) Month period.
Section 13.3 Representations and Warranties of Power Purchaser
The Power Purchaser hereby represents and warrants that:
(a)

It is duly incorporated under the laws of Pakistan, and has, so far as it is
material to the Company, complied fully with all applicable Laws of
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Pakistan.
(b)

The Power Purchaser has full corporate power and authority to execute
and deliver this Agreement, and to own its properties and to execute, to
deliver and to perform its obligations under this Agreement. Execution,
delivery and performance of this Agreement by the Power Purchaser, (i)
has been duly authorized by all requisite corporate action on the part of
the Power Purchaser, and no other proceedings on the part of the Power
Purchaser or any other Person are necessary for such authorization, and
(ii) will not (A) violate (1) the Laws of Pakistan or any applicable order
of any Public Sector Entity or (2) any provision of any incorporating law
or document, or (B) violate, be in conflict with, result in a breach of or
constitute (with due notice or lapse of time or both) a default under any
indenture, agreement for borrowed money, bond, note, instrument or
other agreement to which the Power Purchaser is a Party or by which the
Power Purchaser or its property is bound, excluding defaults or
violations that would not, individually or in the aggregate, have a
material adverse effect on the business, properties, financial condition or
results of operation of the Power Purchaser or on its ability to perform its
obligations hereunder.

(c)

Assuming it constitutes a legal, valid and binding obligation of the
Company, this Agreement constitutes a legal, valid and binding
obligation of the Power Purchaser, enforceable against it in accordance
with its terms, subject to (i) bankruptcy, insolvency, reorganization,
moratorium, or other similar laws now or hereafter in effect relating to
creditors’ rights and (ii) general principles of equity.

(d)

To the best of its knowledge after reasonable inquiry, except for
approvals already given or obtained, no filing or registration with, no
notice to and no permit, authorization, Consent or approval of any
Person is required for the execution, delivery or performance of this
Agreement by the Power Purchaser.

(e)

The Power Purchaser is not in default under any agreement or
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instrument of any nature whatsoever to which it is a Party or by which it
is bound in any manner that would have a material adverse effect on
either its ability to perform its obligations hereunder or the validity or
enforceability of this Agreement.
(f)

There is no action, suit, proceeding or investigation pending or, to the
Power Purchaser’s knowledge, threatened, (i) for the dissolution of the
Power Purchaser, or (ii) against the Power Purchaser which, if adversely
determined, would have a material adverse effect on either its ability to
perform its obligations hereunder or the validity or enforceability of this
Agreement.

122

Power Purchase Agreement

Privileged & Confidential
ARTICLE XIV
TAXES

Section 14.1 Taxes Applicable to the Company
Subject to Section 14.3 and Section 14.4, all present and future federal, provincial,
municipal or other lawful Taxes applicable to the Company, the Complex, the Project
and the Company’s other assets shall be paid by the Company as and when required
under the Laws of Pakistan. Nothing herein shall limit or restrict the provisions of
Section 14.4 or Schedule 1, which allow the Company to recover certain Taxes paid by
it from the Power Purchaser as provided therein.
Section 14.2 Taxes Applicable to Power Purchaser
All present and future federal, provincial, municipal or other lawful Taxes applicable to
the Power Purchaser arising from or in connection with its rights and obligations under
this Agreement shall be paid by the Power Purchaser as and when required under the
Laws of Pakistan.
Section 14.3 Notice of Changes in Tax
(a)

If a Change in Tax occurs or if the Power Purchaser or the Company
reasonably believes that a Change in Tax has occurred which:
(i)

applies to the Complex or the sales of Available Capacity or Net
Electrical Output hereunder; and

(ii)

causes the Company to (A) incur any Costs, (B) realise any
Savings, or (C) become subject to any variation in the
withholding Tax payable by the Company in respect of the
Project –

then either Party may give the other Party notice of such Change in Tax
(a “Change in Tax Notice”) with reasonable details of any of the
circumstances specified in Clause (i) or Clause (ii) hereabove, or both.
The Company shall give the Power Purchaser notice within thirty (30)
Days of becoming aware of a Change in Tax resulting in a Savings.
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No later than forty-five (45) Days from the date of delivery of a Change
in Tax Notice, the Company shall provide the Power Purchaser with a
detailed calculation in writing of the relevant Costs, Savings or effects of
the withholding Taxes resulting from the Change in Tax, accompanied
by a statement from an international accounting firm or other reputable
and qualified professional consultant certifying that the Company will
incur, realise or become subject to such additional Costs, Savings or
variation in withholding Tax in relation to the Project (a “Change in Tax
Assessment”).

(c)

Either Party may from time to time deliver to the other Party further
Change in Tax Notices, and within forty-five (45) Days of delivery of a
Change in Tax Notice the Company shall provide the Power Purchaser
with a detailed calculation of any additional Cost or Saving in relation to
the Project that has or can reasonably be expected to result from any such
Change in Tax.

(d)

Neither Party may request reimbursement for any Cost or Saving that
arises due to a Change in Tax unless it delivers a Change in Tax Notice
on or before the fifth (5th) anniversary of the Day on which the Change
in Tax occurs.

Section 14.4 Consequence for Costs and/or Savings Resulting from a Change in Tax
With effect from the date on which the Change in Tax occurs:
(a)

The Power Purchaser shall reimburse the Company for any Costs or any
increase in withholding Tax incurred or suffered by the Company, as
Pass Through Item, calculated in accordance with Section 9.5(b) (iv) and
Schedule 1; and/or

(b)

The Company shall reimburse the Power Purchaser for any Savings or
any decrease in withholding Tax realised by the Company, as calculated
pursuant the relevant Change in Tax Assessment, through an adjustment
to the actual Tariff payable by the Power Purchaser as calculated in
accordance with Schedule 1.
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Any Dispute as to the amount of the Costs or Savings resulting from a Change in Tax
or the amount of the Supplemental Tariffs or the adjustment to the actual Tariff related
thereto shall be resolved in accordance with Article XVIII.
Section 14.5 Disputed Taxes
In the event that the Company desires to dispute any Change in Tax, it shall provide
notice of its desire to pursue such dispute to the Power Purchaser. Following the
delivery or receipt, as the case may be, of such notice of a desire to dispute a Change in
Tax, the Company shall prepare and deliver to the Power Purchaser within forty-five
(45) Days of the delivery or receipt, as the case may be, of such notice, a written report
in reasonable detail describing the Change in Tax, its likely effects on the Tariff and the
merits and probable success of the proposed dispute. The Parties shall meet within
thirty (30) Days of the Power Purchaser’s receipt of such report and determine whether
the dispute of the relevant Change in Tax should be pursued by the Company. If so
agreed, the Company shall diligently prosecute such dispute. Any costs and expenses
reasonably incurred by the Company in disputing any Change in Tax that the Parties
have agreed to dispute in accordance with this Section 14.5 shall be reimbursed by the
Power Purchaser as a Pass-Through Item in accordance with Schedule 1. Nothing in
this Section 14.5 shall preclude the Company from disputing at its sole cost and
expense any Tax or Change in Tax applicable to it or from delivering a Change in Tax
Notice to the Power Purchaser.
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ARTICLE XV
FORCE MAJEURE

Section 15.1 Definition of Force Majeure
A “Force Majeure Event” shall mean any event or circumstance or combination of
events or circumstances (including the effects thereof) that is beyond the reasonable
control of a Party and that on or after the Effective Date, materially and adversely
affects the performance by such affected Party of its obligations under or pursuant to
this Agreement (including a Party’s ability to deliver or receive energy from the
Complex); provided, however, that such material and adverse effect could not have
been prevented, overcome or remedied in whole or in part by the affected Party
through the exercise of diligence and reasonable care, it being understood and agreed
that reasonable care includes acts and activities to protect the Complex from a casualty
or other event that are reasonable in light of the probability of the occurrence of such
event, the probable effect of such event if it should occur, and the likely efficacy of the
protection measures. “Force Majeure Events” hereunder shall include each of the
following events and circumstances (including the effects thereof), but only to the
extent that each satisfies the above requirements:
(a)

The following political events that occur inside or directly involve
Pakistan (each a “Pakistan Political Event”, and to the extent also a
Force Majeure Event, a “PPFME”):
(i)

any act of war (whether declared or undeclared), invasion, armed
conflict or act of foreign enemy, blockade, embargo, revolution,
riot, insurrection, civil commotion, or act or campaign of
terrorism or political sabotage; or

(ii)

any Lapse of Consent that shall have existed for thirty (30)
consecutive Days or more; or

(iii)

any strike, work-to-rule, go-slow, or analogous labour action that
is politically motivated and is widespread or nationwide; or

(iv)

a nationwide shortage of fuel that prevents the Liquid Fuel
Supplier from providing adequate deliveries of fuel to the
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Complex for more than twenty-one (21) Days as determined by
the Director-General Oil, Ministry of Petroleum and Natural
Resources;
(b)

any Change in Law (and to the extent also a Force Majeure Event, each
a “CLFME”);

(c)

Other events beyond the reasonable control of the affected Party (each an
“Other Force Majeure Event”), including, but not limited to:
(i)

lightning, fire, earthquake, tsunami, flood, storm, cyclone,
typhoon, or tornado; or

(ii)

any Lapse of Consent that shall have existed for less than thirty
(30) consecutive Days; or

(iii)

any strike, work-to-rule, go-slow, or analogous labour action that
is not politically motivated and is not widespread or nationwide;
or

(iv)

fire,

explosion,

chemical

contamination,

radioactive

contamination, or ionizing radiation; or
(v)
(d)

epidemic or plague;

Force Majeure Events shall expressly not include the following events or
circumstances except and to the extent that such events or circumstances
occur directly as a consequence of a Force Majeure Event:
(i)

late delivery or interruption in the delivery of machinery,
equipment materials, spare parts or consumables (including
RFO);

(ii)

a delay in the performance of any Contractor;

(iii)

breakdown in machinery or equipment; or

(iv)

normal wear and tear or random flaws in materials, machinery or
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equipment;
provided, that each of the events described in clauses (d)(i), (ii) or (iii) shall constitute
Force Majeure Event to the extent that such events or circumstances are caused by an
event or circumstance that is itself a Force Majeure Event, whether experienced directly
by the Company or any of its Contractors.
Section 15.2 Notification of Obligations
(a)

If by reason of a Force Majeure Event or Events a Party is wholly or
partially unable to carry out its obligations under this Agreement, the
affected Party shall:
(i)

give the other Party notice of the Force Majeure Event(s) as soon
as practicable, but in any event, not later than the later of fortyeight (48) hours after the affected Party becomes aware of the
occurrence of the Force Majeure Event(s) or twenty-four (24)
hours after the resumption of any means of providing notice
between the Company and the Power Purchaser, and

(ii)

give the other Party a second notice, describing the Force Majeure
Event(s) in reasonable detail and, to the extent which can be
reasonably determined at the time of such notice, providing a
preliminary evaluation of the obligations affected, a preliminary
estimate of the period of time that the affected Party shall be
unable to perform such obligations and other relevant matters as
soon as practicable, but in any event, not later than seven (7)
Days after the initial notice of the occurrence of the Force
Majeure Event(s) is given by the affected Party.

When

appropriate, or when reasonably requested so to do by the other
Party, the affected Party shall provide further notices to the other
Party more fully describing the Force Majeure Event(s) and its
cause(s) and providing or updating information relating to the
efforts of the affected Party to avoid and/or to mitigate the
effect(s) thereof and estimates, to the extent practicable, of the
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time that the affected Party reasonably expects it shall be unable
to carry out any of its affected obligations due to the Force
Majeure Event(s).
(b)

The affected Party shall provide notice to the other Party:
(i)

with respect to an ongoing Force Majeure Event, of the cessation
of the Force Majeure Event, and

(ii)

of its ability to recommence performance of its obligations under

this Agreement as soon as possible but, in any event, no later than seven
(7) Days after the occurrence of each of Clauses (i) and (ii) hereof.
(c)

Failure by the affected Party to have given written notice of a Force
Majeure Event to the other Party within the forty-eight (48) hour period
or twenty-four (24) hour period required by Section 15.2(a) hereabove
shall not prevent the affected Party from giving such notice at a later
time; provided, however, that in such case the affected Party shall not be
excused pursuant to Section 15.4 for any failure or delay in complying
with its obligations under or pursuant to this Agreement until such notice
has been given. If the said notice is given within the forty-eight (48) hour
period or twenty-four (24) hour period required by Section 15.2(a),
hereabove, the affected Party shall be excused for such failure or delay
pursuant to Section 15.4 from the date of commencement of the relevant
Force Majeure Event.

Section 15.3 Duty to Mitigate
The affected Party shall use all reasonable efforts (or shall ensure that its Contractors
use all reasonable efforts) to mitigate the effects of a Force Majeure Event, including,
but not limited to, the payment of reasonable sums of money by or on behalf of the
affected Party (or such Contractors), which sums are reasonable in light of the likely
efficacy of the mitigation measures.
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Section 15.4 Delay Caused by Force Majeure
So long as the affected Party has at all times since the occurrence of the Force Majeure
Event complied with the obligations of Section 15.3 hereabove and continues to so
comply, then: (i) the affected Party shall not be liable for any failure or delay in
performing its obligations (other than

the obligation to make payment) under or

pursuant to this Agreement during the existence of a Force Majeure event and (ii) any
performance deadline that the affected Party is obligated to meet under this Agreement
shall be extended; provided, however, that no relief, including the extension of
performance deadlines, shall be granted to the affected Party pursuant to this Section
15.4 to the extent that such failure or delay would have nevertheless been experienced
by the affected Party had the Force Majeure Event not occurred; provided, further,
that, in the case of a Force Majeure Event which damages the Complex, in no event
shall the obligations of the affected Party under this Agreement to meet performance
deadlines be extended beyond the end of the Restoration Period. Other than for
breaches of this Agreement by the other Party, and without prejudice to the affected
Party’s rights to indemnification pursuant to Article XI or for payment pursuant to
Article IX, Section 15.6, Section 15.8 and Section 15.9, the other Party shall not bear
any liability for any Loss suffered by the affected Party as a result of a Force Majeure
Event.
Section 15.5 Payment During Force Majeure Event
(a)

Upon the occurrence of any Force Majeure Event after the Commercial
Operations Date, then during the pendency of a Force Majeure Event,
the Power Purchaser shall pay to the Company Energy Payments for Net
Electrical Output delivered during the pendency of such Force Majeure
Event plus Capacity Payments for the Available Capacity that the
Company is able to provide during the pendency of the Force Majeure
Event.

(b)

Upon the occurrence of and at any time during the pendency of a Force
Majeure Event, either Party may request that a test be performed to
determine the then-available Tested Capacity in accordance with the
provisions of Section 8.4; provided, however, that no more than two (2)
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tests may be requested by a Party within any thirty (30) Day period
during the pendency of the Force Majeure Event. Except as provided in
this Section 15.5 and in Section 15.6, the Company shall not be entitled
to any payments from the Power Purchaser during any Force Majeure
Event.
Section 15.6 Restoration of the Complex; Additional Compensation
(a)

(i)

In the event that a PPFME results in material damage to

the Complex or that compliance by the Company with a CLFME
requires a material modification or a material capital addition to
the Complex (each such event referred to herein as a
“Restoration”), the Company shall, within

thirty (30) Days

after the date by which it was first required to provide notice to
the Power Purchaser under Section 15.2(a), except if the Pakistan
Political Event has not ended by the time of such notice, in which
case within thirty (30) Days of the notice required by Section
15.2(b), develop and deliver to the Power Purchaser a preliminary
written estimate (the “Preliminary Estimate”) of: (A) the projected
range of cost to effect the Restoration, less any insurance proceeds
available or likely to become available to the Company (the
“Restoration Cost Estimate”) and the Threshold Amount; and (B)
a preliminary schedule for the activities required to complete
Restoration, including, if the Restoration Cost Estimate is greater
than the Threshold Amount (as defined in Section 15.6(j)), a
reasonable period to arrange the financing, (such schedule and
each such schedule contained in the Report to be delivered
pursuant to Section 15.6(b) shall be referred to herein as the
“Restoration Schedule,” which Restoration Schedule shall include
the period of time reasonably estimated to complete the
Restoration, which period shall be referred to herein as the
“Restoration Period”). The Company shall make the Preliminary
Estimate as comprehensive and reasonably complete as possible
under the circumstances.
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fifteen (15) Days of the delivery of the Preliminary Estimate to
discuss the conclusions set forth therein.
(ii)

If there occurs such a PPFME or a CLFME that prevents or
delays the construction of the Complex or reduces the Company’s
ability to declare Available Capacity, the Power Purchaser shall
within thirty (30) Days of the delivery by the Company for an
invoice therefor, pay to the Company, for each Month (prorated
for portion thereof) of the PE Compensation Period (as defined
below) an amount equal to (A) the Carrying Cost if the PPFME
or the CLFME occurs after the first unit constituting a part of the
Complex has left its port of origin for transport into Pakistan but
prior to the Commercial Operations Date, or (B) the full Capacity
Payment if the PPFME or the CLFME occurs after the
Commercial Operations Date (but only to the extent that the
Capacity Payment is not paid to the Company by the Power
Purchaser

pursuant

to

Section

15.5).

The

term

“PE

Compensation Period” shall mean the period beginning with the
onset of PPFME or the CLFME, as the case may be, (unless a
timely notice was not given under Section 15.2(a)(i) in which case
from the time such notice was given) and ending on either, as
appropriate, (A) the earlier of the date the Company is able to
resume performance of its obligations under this Agreement, as
specified in the notice given pursuant to Section 15.2(b); (B) the
last Day of the Restoration Period (as such Restoration Period
may have been extended due to an intervening Force Majeure
Event or pursuant to Section 15.9) or (C) the Day of termination
of this Agreement under Section 15.9 or Article XVI.
Notwithstanding any contrary provision of this Agreement, all
amounts payable under this paragraph are to be paid to the
Company no later than the Day the compensation amount
determined in accordance with Section 15.9 and Article XV of the
Implementation Agreement is paid.
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If the Company concludes that the Restoration Cost Estimate shall be
less than the Threshold Amount and the Power Purchaser, within fifteen
(15) Days of its receipt of the Preliminary Estimate, agrees with the
Restoration Cost Estimate and with the Restoration Schedule, then the
Company shall, subject to Section 15.6(d), proceed with the Restoration
in accordance with the Restoration Schedule.

(c)

If (i) the Company concludes that the Restoration Cost Estimate shall be
less than the Threshold Amount and the Power Purchaser, within fifteen
(15) Days of its receipt of the Preliminary Estimate, notifies the
Company that the Power Purchaser disagrees with the Company’s
conclusion and/or that it disagrees with the Restoration Schedule or (ii)
the Company concludes that the Restoration Cost Estimate shall be
greater than the Threshold Amount and the Power Purchaser, within
fifteen (15) Days of its receipt of the Preliminary Estimate, agrees with
such conclusion, then the Company shall proceed with the preparation of
a Report (as defined in Section 15.8(a)) and the provisions of Section
15.6(b) shall apply.

(d)

If the Company concludes that the Restoration Cost Estimate shall be
greater than the Threshold Amount and the Power Purchaser, within
fifteen (15) Days of its receipt of the Preliminary Estimate, disagrees with
the Preliminary Estimate, such matter (and any disagreement regarding
the Restoration Schedule) shall be referred to an expert for resolution
pursuant to Section 15.7(c) within twenty (20) Days of the date the
Power Purchaser delivers notice to the Company that the Power
Purchaser disagrees with the Restoration Cost Estimate. If the expert
concludes that the Restoration Cost Estimate is less than the Threshold
Amount, the provisions of Section 15.5(a)(i) shall apply. If the expert
concludes that the Restoration Cost Estimate is greater than the
Threshold Amount, then the Company shall proceed with the
preparation of a Report and the provisions of Section 15.6(b) shall apply.

(e)

If a Report is required to be prepared, then at the conclusion of the
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meetings of the Parties to discuss the Report (as contemplated by Section
15.7(b)), the Parties shall either agree or disagree with respect to the
matters addressed therein. If the Parties reach agreement on such
matters, or, in the case of a disagreement, after resolution by an expert
pursuant to Section 15.7(c) , the Power Purchaser shall, within fifteen
(15) Days of such agreement or resolution, provide the Company with a
written notice of its election to either (i) terminate this Agreement
pursuant to Section 15.9(a) with the approval of the GOP and the GOP
pay the applicable compensation pursuant to Section 15.1(a)(i) of the
Implementation Agreement or (ii) authorise the Company to proceed
with Restoration, in which case the following provisions shall apply:
(i)

the Company shall proceed in good faith to try to secure financing
for the cost of Restoration on terms satisfactory to the Power
Purchaser. If the Company is unable to obtain binding
commitments for such financing within three hundred (300) Days
of receipt of the Power Purchaser’s notice authorizing the
Company to proceed with Restoration, then unless the Power
Purchaser commits to provide financing for the Restoration
within the next sixty (60) Days and provides such funds to the
Company within one hundred and twenty (120) Days thereafter,
the failure to secure financing shall be treated as an election by the
Power Purchaser to terminate the Agreement pursuant to Section
15.8(a), in which case the GOP shall be required to pay the
applicable compensation pursuant to Section 15.1(a)(i) of the
Implementation Agreement;

(ii)

if financing for the Restoration has been secured, then the
Company shall proceed with the Restoration in accordance with
the Restoration Schedule and, upon completion of the
Restoration,

the

Company

shall

be

entitled

to

special

compensation pursuant to Section 15.8(b) or Section 15.8(c), as
the case may be; and
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the Company shall provide the Power Purchaser with a summary
of all costs actually incurred in implementing the Restoration,
together with copies of all invoices for such work.

(f)

If the Complex or any part thereof is damaged as a result of an Other
Force Majeure Event and the Company fails to restore the operation of
the Complex within thirty (30) Days following the commencement of
that Other Force Majeure Event, then the Company shall prepare and
deliver a Report pursuant to Section 15.7(a)(i).

(g)

If the Parties conclude (or the expert concludes) that the Complex can be
restored such that the Company can continue to meet its obligations
under this Agreement, the Company shall proceed with the Restoration
in accordance with the Restoration Schedule contained in the Report.

(h)

If the Parties conclude (or the expert concludes) that the Complex can be
restored such that the Company can continue to meet its obligations
under this Agreement but the Power Purchaser does not agree with the
Restoration Schedule contained in the Report, then the Power Purchaser
shall notify the Company within fifteen (15) Days of the receipt of the
Report and shall, in such notice, propose an alternative Restoration
Schedule. The Company and the Power Purchaser shall try, in good
faith, to agree upon a revised Restoration Schedule. If the Parties cannot
agree upon a revised Restoration Schedule within the fifteen (15) Day
period following the notice, then either Party may submit the matter to
an expert pursuant to Section 15.7(c) to determine the proper Restoration
Schedule. Notwithstanding the foregoing, the Company shall, subject to
satisfying any of the conditions or requirements of the entity providing
financing for the Restoration (including any insurance company paying a
claim to the Company), have the option to proceed with the Restoration
while the issue of the Restoration Schedule is being resolved.

(i)

If, following the Commercial Operations Date, there occurs a PPFME or
a CLFME that, in either case, does not require the Company to
undertake a Restoration but nonetheless results in a decrease of the
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Capacity Payment, then the Power Purchaser shall pay to the Company
for each Month (or portion thereof) of the PE Compensation Period (as
defined below) the full Capacity Payment (assuming an Available
Capacity equal to the Average Available Capacity immediately prior to
the occurrence of the PPFME or CLFME), but only to the extent that
such Capacity Payment is not paid to the Company by the Power
Purchaser pursuant to Section 9.1 and Section 15.5. The term “PE
Compensation Period”, for purposes of this Section 15.6(i) only, shall
have the same meaning as it bears in Section 15.6(a)(i), except for the
reference to the Restoration Schedule.
(j)

For the purposes of this Article XV, the term "Threshold Amount" shall
mean, for any event, the EPC cost multiplied by a percentage equal to
twenty-five percent (25%) at any time prior to or on the Commercial
Operations Date and such percentage decreasing as a straight-line basis
to five percent (5%) at the beginning of the last Agreement Year prior to
the end of the Term, and remaining at five percent (5%) thereafter until
the end of the Term.

(k)

Notwithstanding anything herein to the contrary, in the event of (i) the
occurrence of a PPFME that has a material adverse effect on the
Company’s ability to operate the Complex and such PPFME continues
for a period exceeding one hundred and eighty (180) Days (not including
the effects thereof), (ii) a series of such related PPFMEs that continue in
the aggregate for a period that exceeds one hundred and eighty (180)
Days (not including the effects thereof) during any Year, or (iii) a
CLFME following which (x) the Parties agree or the expert determines
that a Restoration is not feasible or the Power Purchaser decides that the
cost of Restoration is not acceptable and (y) the Complex does not
operate for one hundred and eighty (180) Days following such
determination or decision, and during such period the Change in Law is
not rescinded or modified in a way to permit or avoid the Restoration,
the Company or the Power Purchaser with the approval of the GOP shall
have the option to terminate this Agreement immediately by delivering
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written notice of such termination to the other Party, and, following such
termination, the GOP shall be required to pay to the Company the
compensation provided in Section 15.1(a)(v) of the Implementation
Agreement.
Section 15.7 Appraisal Report and Use of Expert
(a)

When required by Section 15.6(a)(ii), Section 15.6(c), or Section 15.6(d),
the Company shall commence the preparation of an appraisal report (the
“Report”) within fifteen (15) Days after the date it was determined that a
Report would be necessary, and deliver a copy of such Report to the
Power Purchaser as soon as practicable, but in any event not later than
sixty (60) Days thereafter. The Report shall address, in such detail as is
practicable under the circumstances and accompanied by reasonable
supporting data, the following matters (to the extent applicable):
(i)

in the case of a Force Majeure Event covered by Section 15.6(a)
or Section 15.6(c), describe the Force Majeure Event and the
damage to the Complex, and/or the other effects or impacts on,
the Complex, (ii) estimate in good faith the time it shall take to
restore the Complex (as much as it may be possible to do so) to its
condition immediately prior to the Force Majeure Event or to
bring the Complex into compliance with the Change in Law and
(iii) propose a Restoration Schedule; or in the case of a Force
Majeure Event covered by Section 15.6(a), provide a statement
and explanation in good faith regarding whether Restoration or
modification of the Complex or necessary capital additions are
technically feasible, including the Company’s good faith estimate
of:

(ii)

the cost to restore the Complex to its condition immediately prior
to the Force Majeure Event and the associated delay costs or the
costs to come into compliance with the Change in Law;

(iii)

a revised cash flow forecast for the Complex; and
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the insurance proceeds, if any, that may be recovered, the date or
dates on which such proceeds may be received, and the particular
purposes for which such proceeds are required to be applied;

(v)

in the case of a PPFME or a CLFME covered by Section 15.6(a),
describe the plan to fund the costs of the Restoration;

(vi)

in the case of a PPFME or a CLFME covered by Section 15.6(a)
or a Remediation of the Site covered by Section 15.7(c), the
projected Supplemental Tariff payable under this Agreement that
would be required to pay special compensation under Section
15.8; and

(vii)

in the case of a Force Majeure Event covered by Section 15.6(a)
or Section 15.6(c), provide certificates and reports of the
Company’s financial and technical advisers, as appropriate or as
reasonably requested by the Power Purchaser, in support of the
applicable matters referred to in this Section 15.7(a).

(b)

Within fifteen (15) Days of the delivery of a Report to a Party or such
further time as the Parties may agree, the Parties shall meet to discuss the
Report and any action(s) to be taken. In connection with the review by
the Power Purchaser of a Report prepared by the Company, the
Company shall provide promptly to the Power Purchaser such additional
financial and related information pertaining to the Report and the
matters described therein as the Power Purchaser may reasonably
request.

(c)

The following Disputes between the Power Purchaser and the Company
shall be submitted to the expert for resolution within the time period
specified: (i) with respect to Disputes regarding any matter set forth in a
Report, no later than twenty (20) Days after expiration of the period for
review and consultation provided by Section 15.7(b); (ii) with respect to
Disputes pursuant to Section 15.6 within the applicable period provided
for in Section 15.6; and (iii) with respect to whether an item of cost
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incurred by the Company should be recovered as provided in Section
15.8(d), within twenty (20) Days following the delivery of a written
request to do so by either Party.
(d)

In addition to the requirements under Section 18.2, the Expert shall be an
engineer with extensive experience in the construction and operation of
electric power plants similar to the Complex.

(e)

If the Company or the Power Purchaser reasonably believes that the cost
of a Restoration is likely to exceed two-thirds (2/3) of the Threshold
Amount, then the Parties shall cooperate in good faith to select an expert
each time that a Preliminary Estimate is to be prepared pursuant to
Section 15.6 and engage such expert to be available in case a dispute
shall need to be resolved. The expert shall be provided with a copy of the
Preliminary Estimate and any other written materials prepared by either
Party and asked to read all materials that are provided.

(f)

Once a Dispute is referred to the expert, each Party shall provide all
materials in support of its position to the expert and to the other Party in
accordance with Section 18.2. Each Party shall use its best efforts to
provide the expert with any additional information the expert requests.
The expert shall be charged with the responsibility of using his best
efforts to render his decision regarding any referred matter within thirty
(30) Days of the date of the referral. Each Party shall be responsible for
paying fifty percent (50%) of the costs of the expert and shall pay for its
own costs.

(g)

Notwithstanding any other provision in this Agreement to the contrary
regarding the role of experts in resolving Disputes, unless the Parties
agree to the contrary in writing signed by both Parties at the time the
expert is selected, the decision of the expert as to any matter referred
under Section 15.6 shall be final and binding on both Parties and shall
not be subject to appeal. The Parties expressly waive, to the fullest extent
permitted by law, any and all rights that they may now have or may have
in the future to contest the decision of the expert before any arbitral
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tribunal or any court or other adjudicatory or administrative body.
Section 15.8 Supplemental Tariffs
(a)

In the case of a Force Majeure Event that is covered by Section 15.6(c),
the Power Purchaser shall determine whether to proceed with the
Restoration (subject to the obligation to pay special compensation
pursuant to Section 15.8(b) or Section 15.8(c), as the case may be), or
terminate this Agreement. The Company acknowledges that the Power
Purchaser may delegate the review of a Report to any Relevant Authority
and agrees to cooperate with such Relevant Authority as if it were the
Power Purchaser. The determination required to be made by the Power
Purchaser under this Section 15.8(a) shall be made no later than fifteen
(15) Business Days after the receipt of the Report by the Power
Purchaser; provided, however, that if any matter is submitted to an
expert for resolution pursuant to Section 15.7(c), such determination
shall be made by the Power Purchaser no later than ten (10) Days after
the decision is made by the expert.

(b)

In the case of a PPFME covered by Section 15.6(a), the Company shall
unless this Agreement has been terminated by the Power Purchaser
pursuant to Section 15.8(a) or Section 15.9(b), be entitled to receive
Supplemental Tariffs in accordance with the procedures set forth in
Schedule 1 to recover over the remainder of the Term (unless a shorter
period for recovery of such costs is agreed by the Parties) the costs
incurred in effecting the Restoration as provided in Section 15.8(e).

(c)

In the case of a CLFME covered by Section 15.6(a) the Company shall,
unless this Agreement has been terminated by the Power Purchaser
pursuant to Section 15.9(a) or Section 15.9(b), be entitled to receive
Supplemental Tariffs in accordance with the procedures set forth in
Schedule 1 to recover the costs of complying with the Change in Law,
including (i) the cost of any material modifications or material capital
additions to the Complex that are necessary for the Company to come
into compliance with the Change in Law and are approved in accordance
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with Section 15.8(e) of this Agreement and (ii) the cost of additional
quantities or higher quality of consumables that can be directly attributed
to compliance by the Company with the Change in Law. Any reduction
in cost due to a decrease in the use of quality of consumables by the
Complex shall be credited to the Power Purchaser as provided in Section
15.8(d).
(d)

The Company shall, unless this Agreement has been terminated by the
Power Purchaser pursuant to the previous sentence, be entitled to receive
a Supplemental Tariff such that it will recover from the Power Purchaser,
assuming Available Capacity is delivered at the Contract Capacity for
eighty-eight percent (88%) of the hours in a Year, over the remainder of
the Term the costs incurred in effecting the Remediation, including,
without limitation, weighted average cost of capital equal to LIBOR plus
six and one-half percent (6.5%), determined at the time the Complex
returns to operation or, if the Complex did not cease operation, at the
time the Restoration or Remediation is completed by the Company. The
costs to be recovered by the Company pursuant to this Section 15.8 and
Section 15.9 shall be the costs that are actually incurred by the Company
to effect the Restoration or Remediation, as the case may be, to the
extent those costs exceed any insurance proceeds; provided, however,
that each such item of cost shall have been reasonable and appropriate
for the Company to effect such Restoration consistent with the standards
for the original construction or the Remediation, consistent with the
requirements of the applicable Laws of Pakistan, Prudent Utility
Practices and the use of efficient and, to the extent consistent with
Prudent Utility Practices, low cost Remediation methods, as the case
may be. The Company shall deliver a schedule of such costs to the
Power Purchaser, together with copies of the invoices, for review by the
Power Purchaser. If the Power Purchaser contests any item of cost on the
basis of the foregoing standards and the Power Purchaser and the
Company cannot agree, the issue of whether such item of cost should be
recovered under this Agreement shall be referred to an expert pursuant to
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Section 15.7(c) to render a decision based on the foregoing standards.
(e)

If there is any Dispute as to whether any payment is due and payable to
the Company pursuant to this Section 15.8 or any Dispute as to the
amount or timing of any such payment, then pending resolution of the
Dispute, the Power Purchaser shall be obligated to pay to the Company
the undisputed amount.

Amounts determined through the Dispute

resolution procedure to be payable by the Power Purchaser shall be paid
to the Company with interest equal to the Delayed Payment Rate from
the date payment was due to the date of payment by the Power
Purchaser.
Section 15.9 Termination as a Result of a Force Majeure Event
(a)

If this Agreement is terminated as a result of a Force Majeure Event
covered by Section 15.6(a)(ii), Section 15.6(b), Section 15.6(c) or Section
15.6(d), or a Remediation pursuant to Section 15.7(a)(vii), then the
provisions of Section 15.6 and the provisions of Section 15.1(c), (d) or (e)
of the Implementation Agreement shall be applied to determine whether
compensation is to be paid by the Power Purchaser to the Company and
the amount of such compensation.

(b)

If the Company is required to proceed with a Restoration pursuant to
Section 15.6(a), Section 15.6(a)(ii), Section 15.6(c), or Section 15.6(d)
and the Restoration has not been or shall not be completed by the end of
the Restoration Period (as such Restoration Period may have been
extended due to an intervening Force Majeure Event), or within the
Restoration Cost Estimate, then the Company may, and if the
Restoration Cost Estimate or Restoration Period is expected to be
exceeded by fifteen percent (15%), the Company shall, develop a revised
cost estimate and schedule as soon as possible and provide an
explanation of the delay or revised cost or both to the Power Purchaser.
If the Power Purchaser agrees that the delay and revised schedule, or
revised cost estimate are reasonable and do not result from negligence,
fault or unnecessary delay by the Company, (whether in the preparation
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of the Restoration Period and Restoration Cost Estimate in light of the
information reasonably available at

the time, and

under

the

circumstances under which the Restoration Cost Estimate and
Restoration Period were required to be prepared or in effecting the
Restoration, or otherwise) the Power Purchaser shall continue to make
Capacity Payments.

If the Power Purchaser does not accept the

explanation or the revised schedule or cost estimate, the matter shall be
referred to an expert selected pursuant to Section 15.6(g) for resolution,
and the Power Purchaser shall continue to make the appropriate
payments pending resolution of the dispute by the expert.
(c)

The expert shall make its determination with respect to the revised
schedule or revised cost and the Company’s liability therefore within
thirty (30) Days of such referral. If the expert determines that the delay
was not reasonable and that it was due to the Company’s negligence,
fault, or unnecessary delay the Restoration Period shall not be revised. If
the expert concludes that the delay was reasonable under the
circumstances and not due to the negligence, fault or unreasonable delay
of the Company, the expert shall fix the revised Restoration Period (the
“Extended Period”) and Restoration Cost Estimate.

If the revised

Restoration Cost Estimate is more than one hundred and fifteen percent
(115%) of the Restoration cost Estimate, or the revised Restoration
Period is more than one hundred and fifteen percent (115%) of the
Restoration Period, the Power Purchaser with the approval of the GOP
may elect to terminate this Agreement, unless the Company elects to
attempt to complete the Restoration during the Extended Period, as
described below. Upon such termination, the provisions of Section
15.1(e) of the Implementation Agreement shall apply. If the revised
Restoration Cost Estimate or Restoration Period do not exceed the one
hundred and fifteen percent (115%) threshold, or the Power Purchaser
does not terminate this Agreement, the Power Purchaser shall continue
to make Capacity Payments to the Company during such revised
schedule period. After the end of the Restoration Period, as it may have
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been revised, the Power Purchaser shall have no further obligation to
make Capacity Payments and any additional costs incurred by the
Company to expedite the completion of the Restoration shall not be
included in the costs that form the basis of the Tariff under Section 15.8
of this Agreement.
(d)

Notwithstanding the provisions of Section 15.9(c), if the Restoration has
not been completed by the end of the Extended Period (as defined in the
next sentence), then, unless the Company is diligently attempting to
complete the Restoration, the Power Purchaser, with the written
approval of the GOP, shall be entitled to terminate this Agreement upon
thirty (30) Days notice, whereupon Section 15.10 and Section 15.1(e) of
the Implementation Agreement shall apply. The Extended Period shall
commence on the first (1st) Day following the end of the Restoration
Schedule (as such Restoration Schedule may have been extended due to
an intervening Force Majeure Event or revised in accordance with this
Section 15.9(b) and shall end on the last Day of a period equal to twentyfive percent (25%) of the number of Days in the Restoration Schedule (as
it may have been revised); provided, however, that the Extended Period
shall be extended for the full period of any intervening Force Majeure
Event plus the period of time necessary for the Company to overcome
the effects of the intervening Force Majeure Event.

Section 15.10 Notice of Termination
A Party shall exercise any right to terminate this Agreement under this Article XV by
delivering a notice of termination to the other Party in accordance with Section 19.1.
Any such notice from the Power Purchaser shall be executed by a duly authorized
representative of the Power Purchaser. A copy of any notice from the Company shall
be delivered to the GOP at the same time the notice is delivered to the Power Purchaser
in accordance with the provisions of Section 18.1 of the Implementation Agreement.
Such notice shall identify the PPFME or CLFME in reasonable detail and the basis for
termination. Termination of this Agreement shall be effective at 5:00 p.m. on the
thirtieth (30th) Day following the date of delivery of such notice.
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ARTICLE XVI
TERMINATION

Section 16.1 Company Events of Default
The following events shall be events of default by the Company (each a “Company
Event of Default”), provided, however, that no such event shall be a Company Event of
Default if it is caused in whole or material part by a breach by the Power Purchaser of,
or a default by the Power Purchaser under, this Agreement (including any Power
Purchaser Event of Default), a breach by the GOP of, or a default by the GOP under,
the Implementation Agreement (including any GOP Event of Default thereunder, or if
it occurs as a result of a Force Majeure Event (except in the case of Section 16.1(c)):
(a)

the failure of the Company:
(i)

to achieve the Construction Start Date within ninety (90) Days
following Financial Closing; or

(ii)

to achieve the Commercial Operations Date not later than four
hundred (400) Days after the Required Commercial Operations
Date;

(b)

after the Construction Start Date but prior to the achievement of the
Commercial Operations Date, the failure of the Company to prosecute
the Project in a diligent manner or, following the Commercial
Operations Date, an Abandonment by the Company, in each case,
without the prior written consent of the Power Purchaser, and which, in
each case, continues for a period of thirty (30) consecutive Days;

(c)

the Company’s failure (i) to pay any undisputed amount due from it
under the provisions of Section 9.6 of this Agreement by the Due Date
for the relevant invoice or to make any other payment when required to
be made, in each case, that is not remedied within thirty-five (35) Days
following notice from the Power Purchaser to the Company stating that a
payment default has occurred and is continuing and describing such
payment default in reasonable detail or (ii) to post and thereafter
maintain security in the amount required under Section 2.7 as required to
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be maintained by the Company under this Agreement;
(d)

any breach by the Company of its obligations under Section 19.9
(Assignment);

(e)

except for the purpose of amalgamation or reconstruction that does not
affect the ability of the amalgamated or reconstructed entity, as the case
may be, to perform its obligations under this Agreement, the occurrence
of any of the following events:
(i)

any proceeding being validly instituted under the laws of Pakistan
for the dissolution of the Company that is not stayed or
suspended in ninety (90) Days;

(ii)

the passing of a resolution for the dissolution or winding up of the
Company;

(iii)

the voluntary filing by the Company of a winding up petition, or a
request for a moratorium on debt payments or other similar relief;

(iv)

the appointment of a provisional liquidator in a proceeding for the
winding up of the Company after notice to the Company and due
hearing, which appointment has not been set aside or stayed
within ninety (90) Days of such appointment; or

(v)

the making by a court with jurisdiction over the Company of an
order winding up the Company which order is not stayed or
reversed by a court of competent jurisdiction within ninety (90)
Days;

(f)

any statement, representation or warranty by the Company in this
Agreement (or in a certificate delivered pursuant to Section 2.8) proving
to have been incorrect, in any material respect, when made or when
reaffirmed and such incorrect statement, representation or warranty
having a material adverse effect on the Company’s ability to perform its
obligations under this Agreement or having a material adverse effect on
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the rights or obligations of the Power Purchaser under this Agreement;
(g)

any material breach or material default by the Company of this
Agreement (other than any breach or default referred to in the other subsections of this Section 16.1), including any material breach or default in
the performance of its obligation to act in accordance with Prudent
Utility Practices, which is not remedied within thirty (30) Days after
notice to the Company from the Power Purchaser, stating that a material
breach or default under this Agreement has occurred and is continuing,
and identifying the material breach or default in question in reasonable
detail;

(h)

tampering on three (3) or more separate occasions by the Company or its
Contractors or their employees acting in the course of their employment
with the Metering System or the Back-Up Metering System;

(i)

after the Commercial Operations Date, the Company’s failure to
maintain an average Available Capacity (excluding, for the purpose of
calculating such average, any periods of Scheduled Outage) of seventyfive percent (75%) or higher of the Contract Capacity over any period of
eighteen (18) consecutive months, unless such failure is due to a Major
Equipment Failure, in which case the eighteen (18) consecutive month
period referred to hereabove shall be thirty (30) consecutive months;
provided the Company has commenced and is diligently continuing to
remedy such Major Equipment Failure during such period;

(j)

(i) the exercise by the Lenders of their remedies under the Financing
Documents with respect to either the assets comprising the Complex or
any Ordinary Share Capital pledged to the Lenders under the Financing
Documents such that the Company or its management are removed by
the Lenders from control of the Complex or of the Company, and (ii) the
failure by the Lenders or the Agent to deliver a Succession Notice
pursuant to Section 19.9(c) or to transfer the Complex and the rights and
obligations

of

the

Company

under

this

Agreement

and

the

Implementation Agreement to a Transferee within two hundred and
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forty (240) Days after the Company or its management are removed by
the Lenders from control of the Complex or of the Company; and
(k)

any material breach by the Company of the Implementation Agreement
that is not remedied within thirty (30) Days after delivery of notice from
the Power Purchaser or the GOP to the Company, which notice states
that a material breach of such agreement has occurred and is continuing,
such that it could result in the termination of such agreement, and
identifies the material breach in question in reasonable detail.

Section 16.2 Power Purchaser Events of Default
The following events shall be events of default by the Power Purchaser (each a “Power
Purchaser Event of Default”); provided, however, that no such event shall be a Power
Purchaser Event of Default if it is caused in whole or material part by a breach by the
Company of, or a default by the Company under, this Agreement (including any
Company Event of Default), or if it occurs as a result of a Force Majeure Event (except
in the case of Section 16.2(b)):
(a)

as a result of the amalgamation, reorganisation, reconstruction or
privatisation of the Power Purchaser pursuant to the laws of Pakistan,
the Power Purchaser’s obligations under this Agreement (or those of any
successor to the Power Purchaser):
(i)

cease to be guaranteed under the Guarantee or cease to be
guaranteed on terms and conditions which in the reasonable
business judgment of the Company (taking into account, inter alia,
the creditworthiness of the guarantor) provide an acceptable
alternative to the Guarantee; or

(ii)

are assigned or transferred pursuant to the laws of Pakistan or
contractually assumed by an entity or entities (in whole or in part)
which does not or do not have the legal capacity to perform such
obligations or such entity’s or entities’ obligations are not
guaranteed by the GOP pursuant to the Guarantee or cease to be
guaranteed on terms and conditions which in the reasonable
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business judgment of the Company (taking into account, inter alia,
the creditworthiness of the guarantor) provide an acceptable
alternative to the Guarantee;
(b)

the Power Purchaser’s failure to pay any amount due from it under the
provisions of Section 9.6 of this Agreement by the Due and Payable Date
for the relevant invoice or to make any other payment when required to
be made, in each case, that is not remedied within thirty-five (35) Days
following notice from the Company to the Power Purchaser stating that a
payment default has occurred and is continuing and describing such
payment default in reasonable detail;

(c)

except for the purpose of amalgamation or reconstruction that does not
affect the ability of the amalgamated or reconstructed entity, as the case
may be, to perform its obligations under this Agreement, and provided
the obligations of the amalgamated or reconstructed entity, as the case
may be, continue to be guaranteed under the Guarantee, or continue to
be guaranteed on terms and conditions which in the reasonable business
judgment of the Company (taking into account, inter alia, the
creditworthiness of the guarantor) provide an acceptable alternative to
the Guarantee, the occurrence of any of the following events:
(i)

any proceeding being validly instituted under the laws of Pakistan
for the dissolution of the Power Purchaser that is not stayed or
suspended within ninety (90) Days;

(ii)

the passing of a resolution for the dissolution or winding up of the
Power Purchaser;

(iii)

the voluntary filing by the Power Purchaser of a winding up
petition;

(iv)

the appointment of a provisional liquidator in a proceeding for the
winding up of the Power Purchaser after notice to the Power
Purchaser and due hearing, which appointment has not been set
aside or stayed within ninety (90) Days of such appointment; or
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the making by a court with jurisdiction over the Power Purchaser
of an order winding up the Power Purchaser that is not stayed or
reversed by a court of competent jurisdiction within ninety (90)
Days;

(d)

any statement, representation or warranty made by the Power Purchaser
in this Agreement proving to have been incorrect, in any material
respect, when made or when reaffirmed and such incorrect statement,
representation or warranty having a material adverse effect on the Power
Purchaser’s ability to perform its obligations under this Agreement or
having a material adverse effect on the rights or obligations of the
Company under this Agreement;

(e)

any material breach or material default by the Power Purchaser of this
Agreement (other than any breach or default referred to in the other subsections of this Section 16.2) which is not remedied within thirty (30)
Days after notice from the Company to the Power Purchaser, stating that
a material breach or default has occurred under this Agreement and is
continuing, and identifying the material breach or default in question in
reasonable detail;

(f)

any material default by the GOP under the Implementation Agreement
or the Guarantee, which default has not been remedied by the GOP
within thirty (30) Days after delivery by the Company to the Power
Purchaser of a copy of the notice sent by the Company to the GOP,
which notice shall state that a material default has occurred under the
Implementation Agreement or Guarantee, as the case may be, and is
continuing, and identify the breach or default in question in reasonable
detail;

(g)

any Change in Law making
(i)

any material undertaking or obligation of:
(A)

the Power Purchaser under this Agreement; or
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the GOP under the Implementation Agreement or the
Guarantee,

unenforceable, invalid, or void; or
(ii)

unlawful for the Company to make or receive any payment, to
perform any obligation or to enjoy or to enforce any material right
or material benefit under this Agreement,

where in the case of Clause (i) or Clause (ii) hereabove, the effect
continues for more than ninety (90) Days;
(h)

the failure by the Power Purchaser to complete and commission the
Power Purchaser Interconnection Facilities within one hundred and fiftyfive (155) Days following the Required Commercial Operations Date; or

(i)

tampering, on three (3) or more separate occasions by the Power
Purchaser or its Contractors or their employees acting in the course of
their employment with the Metering System or the Back-Up Metering
System.

Section 16.3 Notice of Intent to Terminate
(a)

If any Company Event of Default or Power Purchaser Event of Default,
as the case may be, occurs and is continuing, the non-defaulting Party
may deliver a notice (“Notice of Intent to Terminate”) to the defaulting
Party, which notice shall specify in reasonable detail the Company Event
of Default or the Power Purchaser Event of Default, as the case may be,
giving rise to the Notice of Intent to Terminate, including, as applicable,
whether such event of default does not affect the Complex in any
material respect.

(b)

The following cure periods (each a “Cure Period”) shall apply:
(i)

In the case of a Company Event of Default arising under Section
16.1(c)(i) or a Power Purchaser Event of Default arising under
Section 16.2(b), the Cure Period shall be forty-five (45) Days;
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In the case of a Company Event of Default arising under Section
16.1(c)(ii), the Cure Period shall be five (5) Business Days; and

(iii)

In the case of any other Power Purchaser Event of Default or any
other Company Event of Default, as the case may be, the Cure
Period shall be ninety (90) Days;

in each case from the date the relevant Notice of Intent to Terminate is
deemed to have been delivered.
Section 16.4 Termination Notice
(a)

In the event that a defaulting Party has not, following its receipt of a
Notice of Intent to Terminate, remedied the Company Event of Default
or Power Purchaser Event of Default, as the case may be, described
therein before the expiry of the relevant Cure Period, the non-defaulting
Party may terminate this Agreement by delivering a notice of termination
(the “Termination Notice”) to the defaulting Party. This Agreement
shall terminate on the date specified in the Termination Notice (the
“Termination Date”), which date shall not be earlier than the date that is
ten (10) Business Days following the date on which the Termination
Notice is delivered to the other Party or later than thirty (30) Days
following the date of such delivery.

Upon any termination of this

Agreement pursuant to this Section 16.4(a) the provisions of Article XVII
shall apply.
(b)

The Parties shall continue to perform their respective obligations under
this Agreement pending the final resolution of any Dispute raised by the
receiving Party of a Notice of Intent to Terminate or a Termination
Notice; provided that the notice of Dispute has been delivered to the
Party claiming the occurrence of the Power Purchaser Event of Default
or the Company Event of Default, as the case may be, before the end of
the relevant Cure Period.
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Section 16.5 Notice to the Lenders of the Company’s Default
(a)

Anything in this Agreement notwithstanding, from and after the
occurrence of Financial Closing, the Power Purchaser shall not seek to
terminate this Agreement (other than pursuant to Sections 16.1(a)(i) or
16.1(j)) as the result of any default of the Company without first giving a
copy of any notices required to be given to the Company under Sections
16.1 and 16.3 to the Lenders, such notice to specify to the Lenders the
period for curing or for procuring the cure of such default specified in
Section 16.3(b) (the “Initial Cure Period”), which period shall commence
upon delivery of each such notice to the Lenders. The Lenders will
designate in writing to the Power Purchaser an agent (the “Agent”) and
any notice required hereunder shall be delivered to such Agent, such
notice to be effective upon delivery to the Agent as if delivered to each of
the Lenders. Each such notice shall be in writing and shall be deemed to
have been delivered (i) when presented personally to the Lenders or the
Agent, (ii) when transmitted by the Power Purchaser and received by the
Lenders or the Agent by facsimile to the number specified in accordance
with the procedure set forth herebelow, or (iii) five (5) Days after being
deposited in a regularly maintained receptacle for the Postal Service in
Pakistan, postage prepaid, registered or certified, return receipt requested,
addressed to the Lenders and/or to the Agent in accordance with Section
19.1(d). Any notice given by facsimile under this Section 16.5 shall be
confirmed in writing delivered personally or sent by prepaid post, but
failure to so confirm shall not void or invalidate the original notice if it is
in fact received by the Lenders or the Agent. If the address of the Lenders
or Agent is outside Pakistan, any notice delivered to the Lenders or the
Agent pursuant to this Section 16.5 shall be presented personally or sent
by international courier or facsimile, and if sent by facsimile, confirmed
by international courier, and the Initial Cure Period shall commence
upon receipt by the Lenders or the Agent of the notice referenced
hereabove.

(b)

Except for notices of termination pursuant to Sections 16.1(a)(i) or
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16.1(j), no rescission or termination of this Agreement by the Power
Purchaser shall be valid or binding upon the Lenders without such
notice, and the expiration of the Initial Cure Period, the Evaluation
Period provided in this Section 16.5(b) and, if applicable, the Lender
Cure Period provided in this Section 16.5(b), as such Lender Cure Period
may be extended. The Lenders may make or procure, but shall be under
no obligation to make or procure, any payment or perform or procure the
performance of any act required to be made or performed by the
Company, with the same effect as if made or performed by the
Company. If the Lenders fail to cure or procure the cure of, or are unable
or unwilling to cure or procure the cure of, any Company Event of
Default pursuant to Section 19.9(d) prior to the expiration of the periods
referred to above in this Section 16.5(b), then the Power Purchaser shall
have all its rights and remedies with respect to such default as set forth in
this Agreement; provided, however, that, upon the expiration of the
Initial Cure Period, the Lenders shall have a further period (an
“Evaluation Period”) during which the Lenders may evaluate such
Company Event of Default, the condition of the Complex and other
matters relevant to the actions to be taken by the Lenders concerning
such Company Event of Default. The Evaluation Period shall end on the
earlier to occur of (i) the delivery by the Lenders to the Power Purchaser
of notice that the Lenders have elected to attempt to cure or procure the
cure of such Company Event of Default or otherwise pursue the Lenders’
right or remedies under the Financing Documents, and (ii) forty-five (45)
Days following the end of the Initial Cure Period. During the Evaluation
Period the Power Purchaser’s right to terminate this Agreement in
respect of such Company Event of Default shall be suspended. Upon
delivery of the notice described in clause (i) of this Section 16.5(b), the
Lenders shall be granted an additional period of sixty (60) Days (the
“Lender Cure Period”) within which to cure or procure the cure of any
such Company Event of Default. During the Lender Cure Period, the
Power Purchaser’s right to terminate this Agreement in respect of any
such Company Event of Default shall be suspended so long as the
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Lenders are diligently attempting to cure or procure (other than by the
Company, unless the Company is acting at the direction of the Lenders)
the cure of such Company Event of Default or are pursuing the
enforcement of their rights and remedies under the Financing Documents
against the Company. In the event that any such Company Event of
Default is not cured on or before the expiration of the Lender Cure
Period the Power Purchaser may immediately terminate this Agreement
effective upon delivery to the Lenders or the Agent of notice of such
termination.
Section 16.6 Obligations upon Termination
Upon expiration or termination of this Agreement, the Parties shall have no further
obligations or liabilities hereunder except obligations and liabilities that (a) arose prior
to such termination, (b) expressly survive such termination, including without
limitation, the obligation to pay amounts due under Sections 5.15, 16.7, Article XI, and
liquidated damages under Section 9.4, and/or (c) survive such termination pursuant to
Section 17.1.
Section 16.7 Reimbursement
(a)

In the event of termination of this Agreement after the Effective Date and
prior to the Commercial Operations Date for any reason other than (i) a
Power Purchaser Event of Default; (ii) a GOP Event of Default under the
Implementation Agreement; (iii) a PPFME, or (iv) a CLFME, the
Company shall reimburse the Power Purchaser for all Project-related
costs and expenses (including reasonable attorneys’ fees) incurred by the
Power Purchaser prior to such termination, which amount in any event
shall not exceed the Rupee equivalent of one hundred and fifty thousand
Dollars ($150,000) plus all reasonable costs (excluding overhead and
general as well as administrative costs) incurred by the Power Purchaser
on the construction of the Power Purchaser Interconnection Facilities,
whether incurred by the Power Purchaser before or after the notice given
by the Company pursuant to the first sentence of Section 6.5(a). The
amount of such construction costs shall be subject to independent audit,
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at the request and sole expense of the Company. Upon a request by the
Company in writing, the Power Purchaser shall deliver to the Company
a good faith, non-binding estimate of any such costs and expenses which
exceed the equivalent of five thousand Dollars ($5,000), together with a
description of the Power Purchaser Interconnection Facilities to be
constructed.
(b)

In the event that this Agreement is terminated pursuant to Section 16.4
due to the Company Event of Default set forth in Section 16.1(a), then
the Power Purchaser shall be immediately entitled to encash the
Company Letter of Credit (or any remaining portion thereof) in full. The
Parties agree that any such encashment constitutes liquidated damages
for such Company Event of Default and shall be the exclusive remedy
available to the Power Purchaser therefor, and the Company shall not
have any obligation to compensate the Power Purchaser for any amount
pursuant to Section 16.7(a). The Company hereby waives to the fullest
extent permitted by law any claim that the encashment of the Company
Letter of Credit in such amount is void as a penalty.

Section 16.8 Other Remedies
(a)

The exercise of the right of a Party to terminate this Agreement, as
provided herein, does not preclude such Party from exercising other
remedies that are provided herein or are available at law; provided,
however, that no Party shall have a right to terminate this Agreement, or
treat this Agreement as repudiated, except in accordance with the
provisions of this Agreement. Subject to the provisions of Article X, and
except as may otherwise be set forth in this Agreement, remedies are
cumulative, and the exercise of, or failure to exercise, one or more of
them by a Party, shall not limit or preclude the exercise of or constitute a
waiver of other remedies by such Party.

(b)

Notwithstanding the foregoing or any other provision of this Agreement
to the contrary, the Parties agree that the Power Purchaser may be
damaged in amounts that may be difficult or impossible to determine in
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the event the Company Event of Default described in Section 16.1(a)
occurs. Therefore, the Parties have agreed that, in such event, the
amounts set forth in Section 16.7 are reasonable and genuine estimates
for the actual damages and/or losses to the Power Purchaser and it is
further understood and agreed that the payment of such amounts under
Section 16.7 and any encashment of the Company Letter of Credit
pursuant to its terms and the termination of this Agreement pursuant to
Section 16.1(a) is the sole remedy of the Power Purchaser for such event.
(c)

Notwithstanding the foregoing or any other provision of this Agreement,
the Parties agree that, in the event the Company terminates this
Agreement and the Implementation Agreement as a result of a Power
Purchaser Event of Default under this Agreement pursuant to Section
14.1(b)(v) of the Implementation Agreement and the Company receives
from the GOP compensation for such default and termination pursuant
to Section 15.1(b) of the Implementation Agreement, then, upon receipt
of such payment and termination of this Agreement, any claims by the
Company against or liability of the Power Purchaser under this
Agreement (except as provided in Section 16.6) shall be fully
extinguished and the Company shall have no further claim or recourse
against the Power Purchaser under this Agreement.

(d)

Notwithstanding the foregoing or any other provision of this Agreement,
the Parties agree that, in the event that the GOP terminates the
Implementation Agreement as a result of a Company Event of Default
under

this

Agreement

pursuant

to

Section

14.1(a)(ix)

of

the

Implementation Agreement, the GOP elects to purchase the Complex
and the Company transfers the Complex to the GOP pursuant to Section
15.1(a) of the Implementation Agreement, then, upon such transfer, any
claims by the Power Purchaser against or liability of the Company under
this Agreement (except as provided in Section 16.7, which shall
constitute independent and separate rights of the Power Purchaser) shall
be fully extinguished and the Power Purchaser shall have no further
claim or recourse against the Company under this Agreement.
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Section 16.9 Notice to the GOP of a Power Purchaser’s Default
Anything in this Agreement notwithstanding, the Company shall not
seek to terminate this Agreement as a result of any default of the Power
Purchaser without first giving a copy of any notices required to be given
to the Power Purchaser under Sections 16.2 and 16.3 to the GOP, such
notices to be coupled with a statement of the period available to cure any
such default within the same cure period as provided to the Power
Purchaser hereunder, and such cure period to commence upon delivery
of each such notice to the GOP. Each such notice shall be deemed to
have been delivered (a) when presented personally to the GOP, (b) when
transmitted by facsimile, or (c) five (5) Days after being deposited in a
regularly maintained receptacle for the Postal Service in Pakistan,
postage prepaid, registered or certified, return receipt requested,
addressed to the GOP, at the address indicated in Section 18.1 of the
Implementation Agreement (or such other address as the GOP may have
specified by written notice delivered in accordance therewith). No
rescission or termination of this Agreement by the Company shall be of
any effect without such notice and expiration of such cure period. Except
as provided by the terms of the Guarantee, the GOP may, but shall be
under no obligation, to make any payment or to perform any act required
of the Power Purchaser hereunder with the same effect as if the payment
or act had been made or performed by the Power Purchaser. If the GOP
fails to cure or is unable or unwilling to cure

the Power Purchaser’s

default within the cure periods provided to the Power Purchaser under
this Agreement, the Company shall have all its rights and remedies with
respect to such default as set forth in this Agreement; provided, however,
that, with respect to any default of the Power Purchaser other than a
payment default, if the GOP is diligently attempting to cure such default
of the Power Purchaser and demonstrable progress toward affecting such
cure is being made, the GOP shall be granted an additional period not
exceeding ninety (90) Days to effect such cure before the Company may
exercise its rights and remedies with respect to such default set forth in
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this Agreement.
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ARTICLE XVII
RIGHTS AND OBLIGATIONS OF PARTIES ON TERMINATION
Section 17.1 Survival of Rights and Obligations
(a)

On the expiry of this Agreement or the earlier termination of this
Agreement pursuant to Section 16.4(a) or Article XV, all covenants,
obligations, representations and warranties contained in this Agreement
shall terminate and be of no force or effect and the Parties shall have no
further obligations or liabilities under this Agreement, except for those
obligations and liabilities which arose prior to and remain undischarged
at the date of expiry or termination, and those obligations and liabilities
which expressly survive such expiry or termination pursuant to
Section 17.1(b) of this Agreement.

(b)

Notwithstanding anything contained in this Agreement to the contrary,
the provisions of Section 5.12 (Maintenance of Operating Records),
Section 9.8 (Supporting Data), this Article XVII (Rights and Obligations
of

Parties

on

Termination),

Article

I

(Definitions;

Rules

of

Interpretation); Article X (Liability), Article XVIII (Dispute Resolution)
and Article XIX (Miscellaneous) shall expressly survive any termination
or expiry of this Agreement for a period of thirty six (36) months from
the date of such expiry or termination.
Section 17.2 Liability of the Parties on Termination
Subject to Section 17.1, hereabove, the Parties shall have no right to receive, nor
liability to pay, damages or other compensation on or as a result of termination of this
Agreement under Article XV, or Article XVI, except for amounts payable by, and
liabilities of, a Party arising prior to such termination and except for those rights and
liabilities expressly set

forth

in Section 16.8 hereof and in Article XV of the

Implementation Agreement.
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ARTICLE XVIII
RESOLUTION OF DISPUTES
Section 18.1 Resolution by Parties
(a)

In the event that a Dispute arises, the Parties shall attempt in good faith
to settle such Dispute by mutual discussions within thirty (30) Days after
the date that the disputing Party delivers written notice of the Dispute to
the other Party.

(b)

The Party alleging the existence of a Dispute shall give to the other Party
written notice setting out the material particulars of the Dispute in the
written notice delivered pursuant to Section 18.1(a).

Representatives

from each of the Power Purchaser and the Company shall meet in
Lahore to attempt in good faith to resolve the Dispute.
(c)

If the Dispute is not resolved within thirty (30) Days after the date of
receipt of notice described in Section 18.1(a) by the relevant Party (or
within such longer period of time as the Parties may agree), then the
provisions of Section 18.2 and Section 18.3 shall apply, as appropriate.

Section 18.2 Determination by Expert
(a)

In the event that the Parties are unable to resolve a Dispute in accordance
with Section 18.1 within the time periods set forth therein, then either
Party, in accordance with this Section 18.2, may refer the Dispute to an
expert (the “Expert”) for consideration of the Dispute and to obtain a
determination

from

the

Expert

as

to

the

resolution

thereof.

Notwithstanding the foregoing, either Party may require that any
Dispute be referred for resolution to arbitration pursuant to Section 18.3
without first referring it to an Expert.
(b)

The Party initiating submission of the Dispute to the Expert shall provide
the other Party with a notice stating that it is submitting the Dispute to
an Expert and nominating the person it proposes to be the Expert.
Within fifteen (15) Days of receiving such notice, the other Party shall
notify the initiating Party whether such person is acceptable, and if such
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nominated expert is not acceptable to the responding Party, the
responding Party shall propose a person to be the Expert. If the Party
receiving such notice fails to respond or notifies the initiating Party that
the person is not acceptable or nominates an Expert that is not acceptable
to the initiating Party, the Parties shall meet within five (5) Business
Days and discuss in good faith for a period not exceeding five (5) Days to
agree upon a person to be the Expert. Failing nomination by the
responding Party of an Expert within the period provided or failing such
agreement by the Parties of the Expert, at the end of the meeting, the
President of the Pakistan Institute of Chartered Accountants (for
financial and billing matters) or the Vice-Chancellor of the University of
Engineering and Technology (UET), Lahore or the Vice-Chancellor of
the Lahore University of Management Sciences (LUMS) or the ViceChancellor of the Ghulam Ishaq Khan Institute (GIK) (for technical
matters) shall be requested to select the Expert in the sequence/order
given above, and the selection of the Expert by the relevant selecting
entity shall be binding on the Parties; provided, however, unless the
Parties otherwise agree, the Expert shall not be a national of the
jurisdiction of either Party or of the jurisdiction of any Investor or group
of Investors holding directly or beneficially more than five percent (5%)
of the Company nor shall any such Expert be an employee or agent or
former employee or agent or have a material interest in the business of
any such Person.
(c)

(i)

Consideration of the Dispute by an Expert shall be initiated by the
Party who is seeking consideration of the Dispute by concurrently
submitting to both the Expert and the other Party, written
materials setting forth:

(ii)

a description of the Dispute;

(iii)

a statement of the initiating Party’s position, and whether a
hearing is requested by such Party; and

(iv)

copies of records supporting the initiating Party’s position.
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Within ten (10) Days of the date that a Party has submitted the materials
described in Section 18.2(c)(i), the other Party may submit to the Expert,
with copies to the other Party:
(i)

a description of the Dispute;

(ii)

a statement of such Party’s position and, if not already requested,
whether a hearing is requested by such Party; and

(iii)

copies of any records supporting the Party’s position.

The Expert shall consider any such information submitted by the responding
Party and may consider any additional information submitted by either Party at
a later date but, in such event, the other Party shall be concurrently provided
with such information and shall be allowed reasonable opportunity to respond
thereto.
(e)

Each Party shall have access to the other Party’s relevant records and be
entitled to receive copies of the records submitted by the other Party.

(f)

Each Party shall designate one (1) person knowledgeable about the issues
in Dispute, which person shall be available to the Expert to answer
questions and provide any additional information requested by the
Expert. Except for such person, a Party shall not be required to, but
may, provide oral statements or presentations to the Expert or make any
particular individuals available to the Expert. If a hearing is requested by
either Party pursuant to Section 18.2(c)(ii), or Section 18.2(d)(ii), as the
case may be, the Expert shall nominate a time and place for a hearing of
the Parties on the Dispute.

(g)

The Expert shall provide a determination within fifteen (15) Days after
the ten (10) Day response period provided in Section 18.2(d) has expired,
or within such further time as is agreed in writing by the Parties. If the
Expert’s determination is given within such fifteen (15) day period, as
may be extended by the Parties, the Parties may review and discuss the
determination with each other in good faith for a period of ten (10) Days
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following delivery of the determination before proceeding with any other
actions.
(h)

The proceedings shall be without prejudice to any Party, and any
evidence given or statements made in the course of this process may not
be used against a Party in any other proceedings. The process shall not be
regarded as an arbitration and the laws relating to commercial arbitration
shall not apply.

(i)

Unless the Parties agree in writing at the time the Expert is selected,
stating that the decision of the Expert shall be binding, and except for the
matters referred to in Section 18.2(m), the determination of the Expert
shall not be binding; provided, however, that if arbitration proceedings in
accordance with Section 18.3 have not been commenced within seventyfive (75) Days from the date the Expert’s determination was received by
the Parties in accordance with Section 18.2(g) the Expert’s determination
shall be final and binding on the Parties, and any right of such Parties to
resort to arbitral, judicial or other proceedings in relation to the subject
matter of the determination shall stand waived to the fullest extent
permitted by law.

(j)

Subject to Section 18.2(h), if a Party does not accept the determination of
the Expert with respect to the Dispute or if the Expert has not provided a
determination within the time period specified in Section 18.2(g), any
Party may initiate arbitration proceedings in accordance with Section
18.3.

(k)

The costs of engaging an Expert shall be borne equally by the Parties and
each Party shall bear its costs in preparing materials for, and making
presentations to, the Expert.

(l)

The failure of any Party to comply with the provisions and time periods
set forth in this Section 18.2, shall not prevent: (i) the Expert from
proceeding; and/or (ii) any Party from requesting that the Expert
proceedings be terminated and the matter referred immediately to
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arbitration in accordance with Section 18.3.
(m)

Except in the case of manifest error or fraud, unless resolved by the
Parties in accordance with Section 18.1, the Expert’s determination
rendered in accordance with this Section 18.2 that is related to an issue
or matter to be resolved under Section 2.5(b)(v) or any matter to be
resolved by an Expert relating to a Restoration under Section 15.6 shall
be final and binding on the Parties and shall not be referable to
arbitration or otherwise subject to appeal.

(n)

In respect to all matters other than those described in Section 18.2 (m),
either Party may serve a written notice on the other Party within thirty
(30) Days of the Expert’s decision having been notified to it, stating its
intention to refer the matter in dispute to arbitration, provided that the
notifying Party implements fully the decision of the Expert before
commencing the procedure to refer the Dispute to arbitration and
commences the procedure to refer the Dispute to arbitration within a
further forty-five (45) Day period after serving such notice.

(o)

Except in the case of Disputes arising out of or under Article VIII, Article
XV, Section 2.5(b)(v), and Section 9.7 (which may be required by either
Party to be referred to an Expert), either Party may require arbitration of
a Dispute pursuant to Section 18.3 without reference to an Expert under
this Section 18.2.

Section 18.3 Arbitration
(a)

Any Dispute arising out of or in connection with this Agreement that has
not been resolved following the procedures set forth in Section 18.1 and
Section 18.2(m) or has been required by a Party to be referred to
arbitration without reference to an Expert and is not the kind of Dispute
identified in Section 18.2(m), shall be settled by arbitration in accordance
with the rules of the London Court of International Arbitration, as in
effect on the date of this Agreement (the “Rules”), by one (1) arbitrator
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appointed in accordance with the Rules. The arbitration proceedings
shall be conducted, and the award shall be rendered, in the English
language.
(b)

If under the Laws of Pakistan the application of the Rules to the
arbitration established for the resolution of a Dispute would not result in
an enforceable award then such Dispute shall be finally settled by
arbitration under the Rules of Arbitration of the United Nations
Commission on International Trade Law (the “UNCITRAL Rules”) by
one (1) arbitrator appointed in accordance with the UNCITRAL Rules.

(c)

The arbitration shall be conducted in Lahore, Pakistan; provided,
however, that if the amount in Dispute is greater than four million
Dollars ($4,000,000/-) or the amount of such Dispute together with the
amount of all previous Disputes submitted for arbitration pursuant to this
Section 18.3 exceeds six million Dollars ($6,000,000/-) or an issue in
Dispute is (i) the legality, validity or enforceability of this Agreement or
any material provision hereof, or (ii) the termination of this Agreement,
then either Party may, unless otherwise agreed by the Parties, require
that the arbitration be conducted in London, in which case the
arbitration shall be conducted in London. Except as awarded by the
arbitrator and except as hereinafter provided, each Party shall be
responsible for its own costs incurred by it in connection with an
arbitration hereunder. Notwithstanding the foregoing, either Party may
require that arbitration of any Dispute be conducted in London (or such
other location outside Pakistan as agreed to by the Parties), in which case
the arbitration shall be conducted in London (or such other location
outside Pakistan as agreed by the Parties); provided, however, that if the
Dispute is not of a type that could have been conducted in London (or
such other location outside Pakistan agreed by the Parties) in accordance
with the provisions of the foregoing sentence, the Party requiring that
arbitration be conducted in London (or such other location outside
Pakistan agreed by the Parties) shall pay all costs of arbitration as and
when incurred by the other Party (including out of pocket costs but
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excluding any award made by the arbitrator) in excess of the costs that
would have been otherwise incurred by such other Party had the
arbitration been conducted in Lahore, Pakistan; provided, further, that
the Party requiring that arbitration be conducted in London (or such
other location outside Pakistan agreed by the Parties) may seek a
determination that the Dispute or the defence thereof is spurious and
without any merit whatsoever, and upon such final and binding
determination, any amounts paid to the other Party to cover such excess
costs shall be returned to the paying Party.
(d)

No arbitrator appointed pursuant to this Section 18.3 shall be a national
of the jurisdiction of either Party or of the jurisdiction of any Investor
that directly or beneficially owns five percent (5%) or more of the
Ordinary Share Capital, nor shall any such arbitrator be an employee or
agent or former employee or agent of the Power Purchaser, the
Company, the Lenders or of any Investor that directly or beneficially
owns five percent (5%) or more of the Ordinary Share Capital.

(e)

In relation to the Parties, or any parties claiming through the Parties, the
provisions of Sections 18.3(a) and 18.3(b) above shall override and have
effect, notwithstanding any arbitration clause or provision to the contrary
or otherwise in any Bilateral Investment Treaty to which Pakistan is or
may become a party.

Section 18.4 Related Disputes
If any Dispute has been referred to an Expert pursuant to Section 18.2 or to arbitration
pursuant to Section 18.3 and such Dispute raises issues of fact or law that, in whole or
in material part are, in the opinion of the arbitrator, substantially the same as issues of
fact or law already pending in arbitration proceedings in connection with any Related
Dispute, such issues shall, to the extent permitted under the Laws of Pakistan, be
consolidated with such Related Dispute, unless such consolidation would, in the
opinion of the arbitrators, produce manifest injustice, substantial hardship to the Power
Purchaser or the Company or cause significant delay in the determination of the
Dispute between the Power Purchaser and the Company or in the determination of any
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Related Dispute in which the Power Purchaser is involved.
Section 18.5 Sovereign Immunity; Jurisdiction
(a)

The Power Purchaser unconditionally and irrevocably:
(i)

agrees that should any proceedings be brought against it or its
assets, other than the Grid System, electric generation assets and
equipment, electric distribution assets or other assets necessary for
the fulfillment by the Power Purchaser of its duties and
responsibilities

under

the

Regulation,

Transmission,

and

Distribution of

Electric Power Act (XL of) 1997 (or the law

creating any successor, assignee or permitted transferee of the
Power Purchaser), and the transmission licence issued to it by
NEPRA (collectively, “Protected Assets”), in any jurisdiction
where such assets or property of the Power Purchaser are located
to enforce any award or decision of any arbitrator who was duly
appointed under this Agreement to resolve a Dispute between the
Parties, no claim of immunity from such proceedings shall be
made by or on behalf of the Power Purchaser on behalf of itself or
any of its assets (other than Protected Assets) that it now has or
may in the future have in any such jurisdiction in connection with
any such proceedings;
(ii)

waives any right of immunity that it or any of its assets (other
than Protected Assets) now has or may in the future have in any
jurisdiction in connection with any such proceedings; and

(iii)

consents generally to the jurisdiction of any court of competent
jurisdiction for any action filed by the Company to enforce any
award or decision of any arbitrator who was duly appointed
under this Agreement to resolve any Dispute between the Parties
(including the making, enforcement or execution against or in
respect of any of its assets whatsoever (other than the Protected
Assets) regardless of its use or intended use), and specifically
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waives any objection that any such action or proceeding has been
brought in an inconvenient forum and agrees not to plead or
claim the same.

The Power Purchaser agrees that service of

process in any such action or proceeding may be effected in any
manner permitted by the law applicable to the aforementioned
court.
(b)

The Company hereby unconditionally and irrevocably consents generally
to the jurisdiction, with respect to itself and any and all of its assets and
property that it now has or may hereafter acquire, of any court of
competent jurisdiction for any action filed by the Power Purchaser to
enforce any arbitral award or decision made pursuant to arbitration
conducted in accordance with Section 18.3. The Company waives any
objection that it may now or hereafter have to the venue of any action or
proceeding brought as consented to in this Section 18.5(b) and
specifically waives any objection that any such action or proceeding has
been brought in an inconvenient forum and agrees not to plead or claim
the same. The Company agrees that service of process in any such action
or proceeding may be effected in any manner permitted by the law
applicable to the aforementioned court. The Company irrevocably
waives any and all rights it may have to enforce any judgment or claim
against the Protected Assets in the courts of any jurisdiction.

(c)

For the avoidance of doubt, any dispute or difference between the Parties
as to whether either Party has complied with the affirmation set out in
this Section 18.5, shall be subject to determination under Section 18.3
and shall fall within the definition of Dispute.
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ARTICLE XIX
MISCELLANEOUS PROVISIONS
Section 19.1 Notices
(a)

Except for any notice given under Section 5.3 or Section 5.4, all notices
and other communications required or permitted to be given by a Party
shall be in writing and either delivered personally or by courier or sent by
facsimile to the address or number of the other Party specified below:
(i)

If to the Power Purchaser:
National Transmission and Despatch
Company Limited (through its Central
Power Purchasing Agency) on behalf of exWAPDA
Distribution
Companies,
WAPDA House, Mall Road Lahore,
Pakistan.

(ii)

Attention:

Chief Operating Officer (CPPA)

Facsimile:

(042) 920-2578

with a copy to:

Private Power and Infrastructure Board
House no. 50, Nazimuddin Road,
F 7/4, Islamabad, Pakistan.

Attention:

Managing Director

Facsimile:

(051) 921-5723

If to the Company:
Attention:

Chief Executive Officer

Facsimile:
provided that a Party may change the address to which notices are to be
sent to it, by giving no less than thirty (30) Days’ prior written notice to
the other Party in accordance with this Section 19.1(a).
(b)

No notice or other communication shall be effective unless and until
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received or deemed received. Notices or other communications shall be
deemed to have been received by the receiving Party:
(i)

when delivered if personally delivered;

(ii)

one (1) Business Day after sending, if sent by courier; or

(iii)

upon sending if sent by facsimile, subject to confirmation of an
uninterrupted transmission report and provided that a hard copy
is despatched not later than the following Business Day to the
recipient by courier or personal delivery.

(c)

Any notice required or permitted to be given under Section 5.3 or
Section 5.4 may be given by telephone communication or any other form
of communication that the Parties agree to use. All such telephonic
notices shall be made to the following telephone numbers:
(i)

If to the Power Purchaser: 042-920-2111

(ii)

If to the Company: [

];

provided, that a Party may change the telephone number, or any other
details necessary for such communication, by giving no less than thirty
(30) Days’ prior written notice to the other Party in accordance with
Section 19.1(a).
(d)

A copy of any material notice sent hereunder by the Power Purchaser to
the Company shall be concurrently sent to the Lenders. Material notices
shall be a notice of a Force Majeure Event experienced by the Power
Purchaser, Notice of Intent to Terminate and a Termination Notice.
Each material notice shall be delivered in accordance with the procedures
set forth in Section 16.5(a), addressed to the Agent at the address
indicated at Financial Closing (or such other address as the Lenders or
the Agent may have specified by written notice delivered in accordance
herewith); provided, however, that the Power Purchaser shall have no
liability to the Lenders in respect of any damages, losses, costs or
expenses whatsoever suffered by them as a result of any delay in delivery
or non-delivery of any such notice under this Section 19.1(d), nor shall
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such delay in delivery or non-delivery constitute a breach or default
under this Agreement or any direct agreement between the Lenders and
the Power Purchaser.
Section 19.2 Amendment
An amendment or modification of this Agreement shall be effective or binding on a
Party only if made in writing and signed by a duly authorized representative of each of
the Parties.
Section 19.3 Third Parties
Except for the rights expressly granted to the Lenders herein, this Agreement is
intended solely for the benefit of the Parties and nothing in this Agreement shall be
construed to create any rights in, duty to, standard of care to, or any liability to, any
Person not a Party.
Section 19.4 No Waiver
No default by either Party in the performance of or compliance with any provision of
this Agreement shall be waived or discharged except with the express written consent
of the other Party. No waiver by either Party of any default by the other in the
performance of or compliance with any of the provisions of this Agreement shall
operate or be construed as a waiver of any other or further default whether of a like or
different character.
Section 19.5 Relationship of the Parties
(a)

This Agreement shall not be interpreted or construed to create an
association, joint venture or partnership between the Parties or to impose
any partnership obligation or liability upon either Party.

(b)

Neither Party shall have any right, power, or authority to enter into any
agreement or undertaking for, to act on behalf of, or be an agent or
representative of, or to otherwise bind, the other Party, and neither Party
shall hold itself out to any third-party as having such right, power, or
authority.
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Section 19.6 Language
This Agreement has been drafted in English and the English version shall prevail over
any translations. All notices, certificates and other documents and communications
(including copies) given or made under or in connection with this Agreement shall be
in English.
Section 19.7 Governing Law
This Agreement shall be governed by and construed in accordance with the laws of
Pakistan.
Section 19.8 Entirety
Upon the occurrence of Financial Closing and the full effectiveness of this Agreement,
this Agreement shall be the full and final expression of the agreement between the
Parties on the matters contained herein. Except for the Letter of Support, which until
Financial Closing will govern the Project and supersede all documents and agreements
between the Parties in relation to the Project, all written or oral representations,
understandings, offers or other communications of every kind between the Parties in
relation to the Project prior to this Agreement are hereby abrogated and withdrawn.
Until the occurrence of Financial Closing, to the extent of any inconsistency between
the provisions of the Letter of Support and the provisions of this Agreement which are
then effective, the Letter of Support shall be controlling as to the rights and obligations
of the Parties in relation to the Project.
Section 19.9 Assignment
(a)

No assignment or transfer by a Party of this Agreement or such Party’s
rights or obligations hereunder shall be effective without the prior written
consent of the other Party, except by the Company as provided in
Section 19.9(b).

(b)

Notwithstanding the provisions of Section 19.9(a), for the purpose of
financing the Project, in connection with the Financial Closing, the
Company may, pursuant to the Financing Documents, assign to, or
create a security interest in favour of, the Lenders in the Company’s
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rights and interests under or pursuant to (i) this Agreement, (ii) any
agreement or document included within or contemplated by the Project
Agreements, (iii) the Complex, (iv) the Site, (v) the present and future
movable, immovable, and intellectual property of the Company, (vi) the
present and future revenues or actionable claims of the Company, and
(vii) any other present or future right, interest, property or asset of the
Company of any kind and wherever situated.
(c)

The Lenders shall have no rights (except as expressly provided herein) or
obligations to the GOP under this Agreement until such time as the
Lenders or their designees succeed to the Company’s interest under this
Agreement, whether by exercise of their rights or remedies under the
Financing Documents or otherwise, in which case the Lenders or their
designees shall give notice of such succession (“the Succession Notice”)
to the GOP and shall assume liability for all of the Company’s
obligations under this Agreement, including payment of any amounts
due and owing to the GOP for breaches or defaults by the Company and
other liabilities arising under this Agreement prior to the Lenders’ or
such designees’ succession to the Company’s interest in and under this
Agreement; provided, however, that any liability of the Lenders or their
designees shall be strictly limited to the interest of the Lenders in the
Complex.

(d)

Upon notification by the Lenders or the Agent to the GOP, of the
occurrence and continuance of an event of default under the Financing
Documents, the Lenders shall have the right, amongst others, to (i) take
possession of the Complex and prior to the Commercial Operations
Date, complete construction of the Complex and operate and maintain
the same and, after the Commercial Operations Date, operate and
maintain the same, and (ii) cure any continuing Company Event of
Default as provided under Section 16.5 of this Agreement.

(e)

In the event the Lenders desire to sell, transfer or assign the Complex as a
going concern with all assets (present and future) together with

174

Power Purchase Agreement

Privileged & Confidential

possession thereof (hereinafter the “Transfer of the Complex”) for the
purposes of enforcing their rights under or pursuant to the Financing
Documents, the following conditions shall apply:
(i)

Lenders shall obtain the consent of the Power Purchaser for the
purposes of the Transfer of the Complex, which consent shall not
be unreasonably withheld or delayed;

(ii)

The Transfer of the Complex shall only be in favour of a
transferee (the “Transferee”) who shall have been approved by the
GOP; and

(iii)

The Power Purchaser may impose such conditions (which will
not be unreasonable) for granting its consent and approval as
stated in sub-clause (i) and (ii) above, including the curing by the
Transferee of any existing Company Event of Default within the
period remaining for such cure by the Company and the Lenders
and the payment of any amounts due and owing to the Power
Purchaser by the Company hereunder on or before the date of
Transfer of the Complex.

Provided that the Lenders and the Transferee have complied with the
requirements of this Section 19.9(e), the GOP agrees to execute such
agreements and documents necessary or reasonably expedient to ensure
that the Transferee has the benefit of all right, title and interest of the
Company under this Agreement and assumes in writing for the benefit of
the GOP the obligations and liabilities of the Company hereunder in
place of the Company.
(f)

Upon notice to the GOP of a default under the Financing Documents,
the GOP shall, at the request and expense of the Lenders or the Agent,
cooperate with the Lenders in the exercise of such rights by the Lenders
under this Agreement and the Financing Documents.

(g)

At the request of the Company, delivered to the GOP no less than thirty
(30) Days in advance, the GOP shall execute and deliver, effective at the
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Financial Closing, acknowledgements to the Lenders with respect to any
assignment granted to the Lenders pursuant to this Article XI and the
rights of such parties in and to this Agreement, as the Lenders may
reasonably request in accordance

with customary practices in

transactions of this nature.
(h)

Notwithstanding the above, the Power Purchaser shall have the right to
assign all or any part of this Agreement to any entity or entities assuming
all or part of the Power Purchaser’s rights and obligations under this
Agreement; provided, however, that the GOP without interruption
guarantees the performance of the succeeding entity or entities on the
same terms and conditions as the Guarantee or such other commercial
security as is provided for the obligations of the succeeding entity or
entities that in the reasonable business judgment of the Company
provides an adequate alternative to the Guarantee and all or any part of
the Power Purchaser’s rights and obligations under this Agreement are
assigned pursuant to law to or contractually assumed, through a
novation, by one or more entities, each of which has the appropriate
legal capacity to carry out and perform such rights and obligations
assigned to or assumed by it.

Section 19.10 Confidentiality
(a)

This Agreement and all information disclosed hereunder or in
connection with this Agreement shall be treated as confidential and
(except as provided in sub-Section (c) below) such information shall not
be disclosed in whole or in part by either Party without the prior consent
of the other Party.

(b)

This obligation does not apply to information that (when used or
disclosed) has been made public other than through a breach of this
Agreement or has been, or could have been, lawfully acquired by the
Party.

(c)

Notwithstanding the provisions of sub-Section (a) above, neither Party
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shall be required to obtain the prior consent of the other in respect of
disclosure of information:
(i)

to directors and employees and Affiliates of such Party, provided
that such Party shall use reasonable endeavours to ensure that
such Affiliates keep the disclosed information confidential on the
same terms as are provided in this Section 19.10;

(ii)

to persons professionally engaged by or on behalf of such Party;
provided that such Persons shall be required by such Party to
undertake to keep such information confidential and that such
Party shall use reasonable endeavours to secure compliance with
such undertaking;

(iii)

to any government department or any governmental or regulatory
agency having jurisdiction over such Party but only to the extent
that such Party is required by law to make such disclosure;

(iv)

to:
(A)

any lending or other financial institution in connection
with the financing of such Party’s operations; or

(B)

any bona fide intended assignee or transferee of the whole
or any part of the rights and interests of the disclosing
Party under this Agreement; or

but (in either case) only to the extent required in connection with
obtaining such finance or in respect of such proposed assignment and
subject to such institution or intended assignee or transferee first agreeing
with such Party to be bound by confidentiality provisions substantially
the same as those contained in this Section 19.10;
(v)

to any expert (including an Expert) or arbitrator appointed
pursuant to and under the terms of this Agreement.

(d)

This Section 19.10 shall survive termination or expiry of this Agreement
for a period of thirty six (36) months from the date of such termination or
expiry.
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Section 19.11 Successors and Assigns
This Agreement shall be binding upon, and inure to the benefit of, the Parties and their
respective permitted successors and permitted assigns.
Section 19.12 No Liability for Review
No review and approval by the Power Purchaser of any agreement, document,
instrument, drawing, specifications, or design proposed by the Company nor any
inspection of the EPC Works or the Company Interconnection Works carried out by
the Power Purchaser pursuant to this Agreement shall relieve the Company from any
liability that it would otherwise have had for its negligence in the preparation of such
agreement, document, instrument, drawing, specification, or design or the carrying out
of such works or failure to comply with the applicable Laws of Pakistan with respect
thereto, or to satisfy the Company’s obligations under this Agreement nor shall the
Power Purchaser be liable to the Company or any other Person by reason of its review
or approval of an agreement, document, instrument, drawing, specification or design or
such inspection.
Section 19.13 Affirmation
(a)

The Company hereby declares that it has not obtained or induced the
procurement of this Agreement or any contract, consent, approval, right,
interest, privilege or other obligation or benefit related to this Agreement
or the Project from the Power Purchaser, Relevant Authority or any
Public Sector Entity through any corrupt or illegal business practice.

(b)

Without limiting the generality of the foregoing, the Company represents
and warrants that it has fully disclosed in writing all commissions,
brokerage and other fees, and other compensation (other than
compensation paid to employees of the Company for services provided)
paid or payable to any Person within or outside Pakistan in relation to
the Project and has not given or agreed to give and shall not give, or
agree to give to any Person within or outside Pakistan either directly or
indirectly through any natural or juridical Person, including its Affiliates,
employees, agents, associates, brokers, consultants, officers, directors,
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promoters, shareholders, sponsors or subsidiaries (and any of their
employees, agents, associates, brokers, consultants, officers, directors,
promoters, shareholders or sponsors), any commission, gratification,
bribe, finder’s fee or kickback, whether described as consultation fee or
otherwise, with the object of obtaining or inducing the procurement of
this Agreement or any contract, right, interest, privilege or other
obligation or benefit related to this Agreement or the Project from the
Power Purchaser, Relevant Authority or any Public Sector Entity, except
that which has been expressly declared pursuant hereto.
(c)

The Company accepts full responsibility and strict liability for making
any false declaration, not making full disclosure, misrepresenting facts or
taking any action likely to defeat the purpose of the representations and
warranties contained herein and the declarations required hereby. It
agrees that any contract, consent, approval, right, interest, privilege or
other obligation or benefit obtained or procured as aforesaid shall,
without prejudice to any other right and remedies available to the Power
Purchaser, be voidable and without legal effect at the option of the Power
Purchaser.

(d)

Notwithstanding any rights and remedies that are available to and may
be exercised by the Power Purchaser in this regard, the Company agrees
to indemnify the Power Purchaser for any loss or damage incurred by it
on account of its corrupt business practices and further pay compensation
to the Power Purchaser in an amount equivalent to ten (10) times the
amount of any commission, gratification, bribe, finder’s fee or kickback
paid or given by the Company (either directly or indirectly through any
natural or juridical Person, including its Affiliates, employees, agents,
associates,

brokers,

consultants,

officers,

directors,

promoters,

shareholders, sponsors or subsidiaries (and any of their employees,
agents, associates, brokers, consultants, officers, directors, promoters,
shareholders or sponsors)), as aforesaid for the purpose of obtaining or
inducing the procurement of this Agreement or the Power Purchase
Agreement or any contract, consent, approval, right, interest, privilege or
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other obligation or benefit related to this Agreement or the Project from
the Power Purchaser, Relevant Authority or any Public Sector Entity.
Section 19.14 Counterparts
This Agreement may be executed in two (2) or more original copies and each such
copy may be executed by each of the Parties in separate counterparts, each of which
copies when executed and delivered by the Parties shall be an original, but all of which
shall together constitute one and the same instrument.
Section 19.15 Severability
If any term or provision of this Agreement is determined by a court or other authority
of competent jurisdiction to be invalid, void, illegal, unenforceable or against public
policy, the remaining provisions of this Agreement shall remain in full force and effect
and will not be affected by such determination in any way.
Section 19.16 Double Jeopardy
A final, non-appealable order issued in a proceeding initiated by the GOP and based
upon a claim of breach of the Implementation Agreement shall be with prejudice to any
proceedings against the Company based upon the same claim that the Power Purchaser
could otherwise bring for breach by the Company of its obligations under this
Agreement. Nothing in this Section shall prevent the Power Purchaser and the GOP
from separately initiating proceedings to terminate this Agreement and the
Implementation Agreement, respectively, pursuant to Sections 16.1 and 16.2 of this
Agreement and Sections 14.1 and 14.2 of the Implementation Agreement.
Section 19.17 Partial Invalidity
The illegality, invalidity or unenforceability of any provision of this Agreement in
whole or in part under the law of any jurisdiction shall neither affect its (i) legality,
validity or enforceability under the law of any other jurisdiction, nor (ii) the legality of
any other provision or part thereof.
IN WITNESS WHEREOF, the Parties have executed and delivered this Agreement in
Lahore, Pakistan as of the date first above written.
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NATIONAL TRANSMISSION &
DESPATCH COMPANY LIMITED

THE COMPANY

By:
Title: Chief Executive Officer

By:
Title: Chief Executive Officer

Witness:
Name:

Witness: ___________________
___________________

Name:
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THE PRESIDENT OF THE ISLAMIC
REPUBLIC OF PAKISTAN
for and on behalf of
THE ISLAMIC REPUBLIC OF PAKISTAN
- AND [COMPANY]

IMPLEMENTATION AGREEMENT
- relating to –
A[

] MW (NET) POWER GENERATION COMPLEX
at
[

], [

], Pakistan

Made at
Islamabad, Pakistan
on [

COUNSEL FOR THE GOP:

] 2008

COUNSEL FOR THE COMPANY:
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THIS IMPLEMENTATION AGREEMENT (this “Agreement”) is made at Islamabad as
of the [
(1)

] day of [

], by and between:

THE PRESIDENT OF THE ISLAMIC REPUBLIC OF PAKISTAN for and on
behalf of THE ISLAMIC REPUBLIC OF PAKISTAN (the “GOP”); and

(2)

[

] (the “Company”), a public/private limited company incorporated under the

laws of Pakistan, with its principal office at [

], Pakistan.

Each of the GOP and the Company is hereinafter referred to individually as a
“Party” and, collectively, as the “Parties.”
RECITALS
A.

WHEREAS, GOP, through the Private Power and Infrastructure Board, on [ ]
issued a request for proposals for the design, engineering, construction, insuring,
Commissioning, operation and maintenance of a dual-fuel, RFO and Gas as and
when available, electric power generation plant (the “Complex”) to be located on the
Site near [ ], Pakistan with a Contract Capacity of [ ] MW (net, at Reference
Condition);

B.

WHEREAS, the GOP, through the Private Power and Infrastructure Board, issued
to the Company a Letter of Support (as hereinafter defined) reference No. [
the [

] of [

] on

] for the design, engineering, construction, insuring, Commissioning,

operation and maintenance of a dual-fuel, RFO and Gas as and when available,
electric power generation plant (the Complex (the “Project”, as hereinafter defined);
C.

WHEREAS, simultaneously herewith, the Company is entering into a Power
Purchase Agreement with the Power Purchaser; and

D.

WHEREAS, the GOP is entering into this Agreement to encourage private
investment in the electric power sector in Pakistan and to provide assurances of
support for the Company’s efforts to develop the Project in an efficient and timely
manner.
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NOW, THEREFORE, in consideration of the mutual benefits to be derived and the
representations and warranties, conditions and undertakings herein contained, and
intending to be legally bound hereby, the Parties hereby agree as follows:
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ARTICLE I
DEFINITIONS

Section 1.1

Definitions

Whenever the following terms appear in this Agreement or the Schedules, whether in the
singular or in the plural, present, future or past tense, they shall have the meanings stated
below:
“Abandonment” or “Abandoned” – The voluntary cessation of operation of the Complex,
and the withdrawal of all, or substantially all, personnel by the Company from the Site for
reasons other than (i) a breach or default by the Power Purchaser under the Power Purchase
Agreement, or (ii) a breach or default by the GOP under this Agreement, or (iii) a Force
Majeure Event.
“Agent” − The meaning ascribed thereto in Section 14.4.
“Agreement” – This Implementation Agreement, together with all Schedules attached
hereto, dated as of the date first written above, by and between the GOP and the Company,
as may be amended by the Parties from time to time.
“Agreement Year” − The meaning ascribed thereto in the Power Purchase Agreement.
“Available Capacity” − The meaning ascribed thereto in the Power Purchase Agreement.
“Bilateral Tax Treaties” – One or more conventions or treaties executed or to be executed
between certain other countries and Islamic Republic of Pakistan for the avoidance of
double taxation.
“Business Day” – Any day that banks in Islamabad, Pakistan, are legally permitted to be
open for business.
“Change in Law” –
(a) The adoption, promulgation, repeal, modification or reinterpretation after the
date of this Agreement by any Public Sector Entity of any Law of Pakistan
(including a final, binding and non-appealable decision of any Public Sector
Entity); or
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(b) the imposition by a Public Sector Entity of any material term or condition in
connection with the issuance, renewal, extension, replacement or modification of
any Company Consent (other than Gas Allocation) after the date of this
Agreement; or
(c) the imposition by a Public Sector Entity of any additional Company Consent,
that in the case of each of clause (a), (b) or (c) above establishes either a material
increase in cost or a material decrease in revenue as a consequence of any
requirement for the design, construction, operation or maintenance of the Complex
that is materially more restrictive than the most restrictive requirements (i) in effect
as of the date of this Agreement, (ii) specified in any applications, or other
documents filed in connection with such applications, for any Company Consent
filed by the Company on or before the Commercial Operations Date, and (iii) agreed
to by the Company in any agreement in the Project Agreements.
“Commercial Operations Date” − The meaning ascribed thereto in the Power Purchase
Agreement.
“Commissioning” or “Commissioned” – The meaning ascribed thereto in the Power
Purchase Agreement.
“Company” – [

], a public/private limited company incorporated under the laws of

Pakistan, with its principal office at [

], Pakistan, and its permitted successors and

permitted assigns and any permitted Transferee.
“Company Consents” – All such approvals, consents, authorisations, notifications,
concessions, acknowledgements, agreements, licences (including the Generation Licence),
permits, decisions or similar items which is or are issued by a Relevant Authority and which
the Company or any of its Contractors is required to obtain from any Relevant Authority
(other than the Power Purchaser) and thereafter to maintain to fulfill its obligations under
this Agreement, including the Specified Consents; provided, however, that in no event shall
the Company Consents include any concessions or exemptions from the Laws of Pakistan
unless they are expressly granted pursuant to the terms of this Agreement.
“Company Event of Default” – The meaning ascribed thereto in Section 14.1(a).
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“Company Interconnection Facilities” − The meaning ascribed thereto in the Power
Purchase Agreement.
“Company Letter of Credit” − The meaning ascribed thereto in the Power Purchase
Agreement.
“Compensation Amounts” – The compensation amounts shown in a matrix format in Part
I of Schedule 2.
“Complex” – The meaning ascribed thereto in the Power Purchase Agreement.
“Contractors” – The EPC Contractor, the O&M Contractor, and any of the Company’s
other direct contractors and any of their direct sub-contractors integrally involved in the
Project.
“Construction Start” − The issuance of the “notice to proceed” by the Company to the
EPC Contractor and the unconditional release by the Company to the EPC Contractor of
funds equaling at least seven percent (7%) or more of the total capital cost of the Complex.
“Customs” − The agency or agencies of the GOP responsible for collection of Custom
Duties and the release of plant, equipment and machinery following import into or before
export out of Pakistan.
“Customs Duties” – All Taxes (other than Sales Tax) on or relating to the import into or
export from Pakistan of plant, machinery and equipment, and levied by any Federal Entity.
“Day” – A period of twenty four (24) hours, commencing at 12:00 midnight of each day
and “Daily” shall be construed accordingly.
“Delayed Payment Rate” – KIBOR (for payments made in Rupees) and LIBOR (for
payments made in Dollars) as applicable, plus four and one half percent (4.5%) per annum,
compounded semi-annually, calculated for the actual number of days which the relevant
amount remains unpaid on the basis of a three hundred and sixty five (365) day year.
“Despatch” – The meaning ascribed thereto in the Power Purchase Agreement.
“Despatched and Delivered Net Electrical Output” – The meaning ascribed thereto under
the Power Purchase Agreement.
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“Dispute” – Any dispute or disagreement or difference arising under, out of, or in
connection with this Agreement, including, without limitation, any dispute or difference
concerning the existence, legality, validity or enforceability of this Agreement or any
provision hereof or the performance of a Party under any provision hereof.
“Distribution Companies” – The ex-WAPDA distribution companies licenced by NEPRA
to engage in the distribution of electric power.
“Dollar” and “$” – The lawful currency of the United States of America.
“Effective Date” – The meaning ascribed thereto in Section 2.1.
“Election Notice” – The meaning ascribed thereto in Section 14.4(b).
“Environmental Liabilities” – All Losses (including, without limitation, reasonable costs of
investigation, testing, containment, removal, cleanup, abatement or remediation, and
reasonable attorney’s fees and costs), whether or not quantified in amounts relating to the
presence in the environment of Hazardous Materials attributable to the Complex (including
the use of residual fuel oil as provided in the Power Purchase Agreement) or any liabilities
or obligations arising from any violation by the Company, its Contractors or their
employees or agents of any environmental Laws of Pakistan.
“Environmental Standards” – Collectively, the environmental guidelines and occupational
health and safety standards established by the Pakistan Environmental Protection Agency
and the relevant Environmental Protection Agency of the Provincial Government.
“EPC” – Engineering, procurement and construction.
“EPC Contract” – The agreement or agreements entered into or to be entered into between
the Company and the EPC Contractor for, inter alia, the design, engineering, procurement,
construction, completion, startup, testing, and Commissioning by the EPC Contractor of
the Complex, as such agreement or agreements may be amended by the parties thereto from
time to time.
“EPC Contractor” – The Contractor or Contractors and any successor or successors thereto
engaged by the Company and notified in writing to the GOP (PPIB) and not objected to by
the GOP (PPIB) pursuant to Section 6.2(b).
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“Evaluation Period” – The meaning ascribed thereto in Section 14.4(b).
“Expert” − The meaning ascribed thereto in Section 16.2(a).
“Extended Cure Period” – The meaning ascribed thereto in Section 14.4(b).
“Federal Entity” – Any Public Sector Entity subject to the overall control or direction as to
matters of policy of the GOP or which is otherwise under or controlled by the GOP.
“Financial Closing” − (a) The execution and delivery of the Financing Documents that
(together with equity commitments) evidence sufficient financing for the construction,
testing, completion, and Commissioning of the Complex (following the resolution of any
objections raised by PPIB to a term sheet or debt repayment schedule in accordance with
this Agreement that sets out a principal repayment schedule and the other principal terms of
the transaction between the Company and the Lenders) and evidence of commitments for
such equity as is required by the Company to satisfy the requirements of the Lenders and the
Letter of Support and the satisfaction of all conditions precedent for the initial availability of
funds under the Financing Documents, and (b) the delivery of the Company Letter of Credit
in accordance with the terms of the Power Purchase Agreement.
“Financing Documents” – Loan agreements for which the term sheets related thereto have
not been objected to by the PPIB pursuant to Section 11.3, and all related notes, indentures,
security agreements, guarantees, documents under Islamic financing arrangements,
agreements or other instruments providing security to the Lenders (including consents and
acknowledgements of assignment, and direct agreements in respect to documents assigned
as security to the Lenders, share pledge agreements and other security agreements) and
other documents entered into by the Company with the Lenders in relation to the
construction and permanent financing (including any refinancing) of the Complex (or any
part thereof), as such agreements, instruments, guarantees and documents may be amended
from time to time in accordance with the provisions of Section 11.3.
“Force Majeure Events” – The meaning ascribed thereto in Section 13.1.
“Foreign Currency” − Any legal currency other than Rupees.
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“Foreign Investors” − Shareholders of the Company who are foreigners or non-resident
Pakistan nationals holding dual nationalities.
“Fuel Supplier” - The Gas Supplier and/or the Liquid Fuel Supplier as the case maybe.
“Fuel Supply Agreement” – The Gas Supply Agreement and/or the Liquid Fuel Supply
Agreement as the case maybe
“Gas” - The meaning ascribed thereto in the Gas Supply Agreement dated the __ of
________, 2008.
“Gas Allocation” − The allocation for the use of Gas (as and when available) as fuel at the
Complex, issued by the PPIB on behalf of the GOP on the ___ of _____, 200_ through letter
ref. no.___________________ as such allocation for Gas may be amended, modified or
extended by the PPIB on behalf of the GOP, provided that the Change in Law and Lapse of
Consent, shall not apply to the Gas Allocation.
“Gas Supplier” – [

], a company organized and existing under the laws of Pakistan, and

its successors and assigns.
“Gas Supply Agreement” - The agreement between the Gas Supplier and the Company for
the supply of Gas to be used by the Complex to generate electricity as in effect on the ___ of
_______, 2008. Any amendments, modifications or changes of any nature further to the ___
of _____, 2008 to the Gas Supply Agreement shall not increase the liability, direct or
consequential of the GOP under this Agreement, the Power Purchase Agreement or the
Guarantee unless any such amendment has been approved in writing by the GOP (PPIB)
through its duly authorized representative.
“Generation Licence” – The licence No. [

] dated the [

] of [

] issued by NEPRA

permitting the generation and supply of electricity by the Company from the Complex in
accordance with the terms and conditions of such licence.
“GOP” − The Islamic Republic of Pakistan.
“GOP Event of Default”- The meaning ascribed thereto in Section 14.1(b).
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“Guarantee” − The guarantee by the GOP of the payment obligations of the Power
Purchaser under the Power Purchase Agreement in the form of Schedule 3.
“Hazardous Material” – Any pollutant, contaminant, solid waste, hydrocarbon product,
toxic or hazardous substance or waste, any flammable, explosive or radioactive materials
regulated under, or subject to any Laws of Pakistan.
“Initial Shareholder” − [
laws of [

], a private/public limited company incorporated under the

], with its registered office at [

], its permitted successors, permitted assigns and

permitted transferees.
“Interconnection Point” − The meaning ascribed thereto in the Power Purchase
Agreement.
“Investor” − The holder, from time to time of Ordinary Share Capital, as well as the holders
of any securities that are convertible at the option of the holder into Ordinary Share Capital.
“ISO” – The standards existing on the date hereof established by the International
Standards Organization, a non-governmental international network of national standards
institutes with its secretariat in Geneva, Switzerland.
“KIBOR” – The meaning ascribed thereto in the Power Purchase Agreement.
“Lapse of Consent” – Any Company Consent other than Gas Allocation (a) ceasing to
remain in full force and effect and not being renewed or replaced within the time period
prescribed by the applicable Laws of Pakistan or (b)(other than a Specified Consent) not
being issued upon application having been properly and timely made and diligently pursued
or (c) being made subject, upon renewal or otherwise, to any terms or conditions that
materially and adversely affect a Party’s ability to perform its obligations under any
document included within the Project Agreements, in each of the above instances despite
such Party’s compliance with the applicable procedural and substantive requirements as
applied in a “non-discriminatory” (as explained in Section 12.4 of this Agreement) manner.
“Laws of Pakistan” – Federal, provincial and local laws of Pakistan, and all orders, rules,
regulations, statutory regulatory orders (SROs), executive orders, decrees, judicial decisions,
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notifications, or other similar directives issued by any Public Sector Entity pursuant thereto,
including the Environmental Standards, as any of them may be amended from time to time.
“Lead Investor” – [

], a company organized and existing under the laws of Pakistan.

“Lenders” – The financial institutions party to the Financing Documents, or subsequent
financial institutions that become parties to the Financing Documents not objected to by the
GOP in accordance with the terms of this Agreement, together with their respective
successors and assigns.
“Letter of Support” – That certain Letter of Support reference No. [

] on the [

] of [

]

issued by the PPIB, as may be amended from time to time.
“LIBOR” – The meaning ascribed thereto in the Power Purchase Agreement.
“Lien” – Any mortgages, pledges, liens, security interests, conditional and installment sales
agreements, encumbrances, claims or charges of any kind.
“Liquid Fuel Supplier” – The company party to the Liquid Fuel Supply Agreement
supplying RFO, whose identity shall be notified in writing to the GOP (PPIB) prior to the
Effective Date and prior to the effectiveness of any novation of the Liquid Fuel Supply
Agreement, together with its successors and assigns.
“Liquid Fuel Supply Agreement” − The agreement between the Liquid Fuel Supplier and
the Company for the supply of RFO to be used by the Complex to generate electricity, as
may be amended, modified or supplemented by the parties thereto or as may be novated by
the Company from time to time.
“Local Investor” – Any Investor who is not a Foreign Investor.
“Loss” – Any loss, damage, liability, payment and obligation (excluding any indirect or
consequential loss, damage, liability, payment or obligation), and all expenses (including,
without limitation, reasonable legal fees).
“MW”

– Megawatt or one million (1,000,000) Watts.
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“Month” – A calendar month according to the Gregorian calendar, beginning at 12:00
midnight on the last day of the preceding month and ending at 12:00 midnight on the last
day of that month.
“NEPRA” – The National Electric Power Regulatory Authority established by the
Regulation of Generation, Transmission and Distribution of Electric Power Act (XL of)
1997, and any successor or substitute regulatory agency with authority and jurisdiction over
the electricity sector in Pakistan.
“Net Cash Flow” – The net cash profits of the Company with respect to the Complex less
all principal repayment amounts but without regard to depreciation, all as shown in the
audited financial statements of the Company for the last completed financial year prior to
the date of termination of this Agreement.
“Net Electrical Output” – The meaning ascribed thereto in the Power Purchase Agreement.
“Notice of Intent to Terminate” – The meaning ascribed thereto in Section 14.2(a).
“O&M Agreement” – The agreement to be entered into between the Company and the
O&M Contractor for the operation and maintenance of the Complex, as such agreement
may be amended by the parties thereto from time to time.
“O&M Contractor” – Any operation and maintenance contractor or contractors, and any
successor or successors thereto, appointed by the Company and not objected to by the GOP
pursuant to Section 6.2(c).
“Other Force Majeure Event” - The meaning ascribed thereto in Section 13.1(c).
“Ordinary Share Capital” − Any shares of the Company with voting or other rights of
management and control, and any securities of the Company that are convertible into such
shares at the option of the holder.
“Pakistan” − The Islamic Republic of Pakistan.
“Pakistan Political Event” – The meaning ascribed thereto in Section 13.1(a).
“Performance Guarantee” − An unconditional, irrevocable, on-demand bank guarantee
provided by the Company in favour of GOP at the time the GOP issued the Letter of
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Support to Company, which secures the Company’s obligation to achieve Financial Closing
and the Commercial Operations Date by the respective dates specified in the Letter of
Support.
“Person” – Any person, firm, company, corporation, society, government, state or agency
of a state (including any Public Sector Entity), or any association or partnership (whether or
not having separate legal personality) of two or more of the foregoing.
“Power Purchase Agreement” − The Power Purchase Agreement, dated [

], entered

into by and between the Power Purchaser and the Company, for the purchase and sale of
electric generation capacity and electric power generated by the Complex, as may be
amended by the parties thereto from time to time.
“Power Purchaser” – The National Transmission and Despatch Company Limited
(through its Central Power Purchasing Agency) on behalf of Distribution Companies, a
public limited company incorporated under the Laws of Pakistan, with its principal office
located at WAPDA House, Shahrah-e-Quaid-e-Azam, Lahore, Pakistan and its successors
and permitted assigns.
“Power Purchaser Interconnection Facilities” − The meaning ascribed thereto in the
Power Purchase Agreement.
“PPIB” – Private Power & Infrastructure Board (Ministry of Water & Power), Government
of Pakistan, and any successor or substitute board or agency that assumes the
responsibilities of the Private Power & Infrastructure Board.
“Prescribed Fee” – With respect to any Consent, the charge or fee, if any, prescribed by the
Laws of Pakistan.
“Prescribed Form” – With respect to any Company Consent, the form, if any, (including all
information and details) prescribed by the Laws of Pakistan for the application for or
renewal of such Company Consent.
“Project” – Each of the following activities:
(a)

the ownership and possession of the Complex;
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the design, engineering, financing, refinancing (provided that the benefits of
such refinancing are shared by the Parties in accordance with the
requirements of this Agreement), construction, procurement, permitting,
testing and Commissioning of the Complex;

(c)

the procurement, importation, exportation (for repair, maintenance or
refurbishing) and contracting for goods, equipment and services for the
Complex and the Company Interconnection Facilities;

(d)

the insuring, operation, maintenance and repair of the Complex, including
any Restoration;

(e)

the use of residual fuel oil and Gas (as and when available) as fuels at the
Complex, the sale of Available Capacity and the generation and sale of Net
Electrical Output from the Complex under the Power Purchase Agreement;
and

(f)

the recruitment, employment and training of staff for the Complex.

“Project Agreements” –
(a)

Implementation Agreement;

(b)

Power Purchase Agreement;

(c)

O&M Agreement, if any;

(d)

EPC Contract;

(e)

Fuel Supply Agreement;

(f)

Financing Documents; and

(g)

Guarantee.

“Proposed Material Amendment” – The meaning ascribed thereto in Section 6.2(b).
“Protected Assets” − The meaning ascribed thereto in Section 16.5(a)(i).
“Provincial Government” – The Government of the Province of [

].
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“Prudent Utility Practices” – The meaning ascribed thereto in the Power Purchase
Agreement.
“Public Sector Entity” – (a) The GOP, the Provincial Government, any subdivision of
either, or any local governmental authority with jurisdiction over the Company, the
Complex, the Project, or any part thereof, or (b) any department, authority, instrumentality,
agency, or judicial body of the GOP, the Provincial Government or any such local
governmental authority, (c) courts and tribunals in Pakistan, and (d) any commission or
regulatory agency, authority or body having jurisdiction over the Company, the Complex,
the Project or any part thereof.
“Reference Conditions” – The meaning ascribed thereto in the Power Purchase
Agreement.
“Reference Debt Service Component” – The component, expressed in Rs./kW/hour,
payable to the Company for making generating capacity available to the Power Purchaser
that is intended to compensate the Company for debt servicing portions of the cost of the
Available Capacity and which component (whether or not such component actually
compensate the Company for providing such capacity) is set forth in Schedule 1 of the
Power Purchase Agreement
“Relevant Authority” – The department, authority, instrumentality, agency or other
relevant entity from which a Consent is to be obtained and any authority, body or other
Person having jurisdiction under the Laws of Pakistan with respect to the Project, the Power
Purchaser and this Agreement, as the case may be.
“Report” − The meaning ascribed thereto in the Power Purchase Agreement.
“Required Commercial Operations Date” – The [

], day of [

], as such date may

be extended pursuant to Section 6.5 or Section 8.1(b) of the Power Purchase Agreement or
by reason of a Force Majeure Event affecting the Company thereunder.
“Reserve Fund” – The meaning ascribed thereto in Section 9.9 of the Power Purchase
Agreement.
“Restoration” – The meaning ascribed thereto in Section 15.6(a) of the Power Purchase
Agreement.
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“Restoration Cost Estimate” – The meaning ascribed thereto in the Power Purchase
Agreement.
“Restoration Schedule” – The meaning ascribed thereto in the Power Purchase Agreement.
“RFO” - Residual fuel oil.
“Rules” – The meaning ascribed thereto in Section 16.3(a).
“Rupee” and “Rs.” − The lawful currency of the Islamic Republic of Pakistan.
“Sales Tax” − Sales tax levied under the Sales Tax Act 1990, as may be amended or
superseded from time to time.
“Site” – The meaning ascribed thereto in the Power Purchase Agreement.
“Specified Consents” – The Company Consents identified in Schedule 1.
“Specified Foreign Currency” – The Euro, Pound Sterling, Japanese Yen, Dollar.
“State Bank of Pakistan” − The State Bank of Pakistan, and its successors.
“Succession Notice” – The meaning ascribed thereto in Section 11.2(b) of this Agreement.
“Tariff” – The meaning ascribed thereto in the Power Purchase Agreement.
“Tariff Approval” – The order and decision of NEPRA dated [
Company’s power generation tariff for RFO and Gas (Case No. [

], regarding the
], and notified by the

GOP in the official Gazette, as the same may be further amended by NEPRA from time to
time, together, in each case, with any and all associated clarifications and explanations
issued by NEPRA in writing.
“Tax” or “Taxes” – Any tax, charge, cess, impost, tariff, duty, basis for assessing taxes
(including the rates of or periods for depreciation of assets for tax assessment purposes),
fiscal concession or allowance imposed by or payable to a Public Sector Entity, including
any value added tax, Sales Tax, water or environmental or energy tax, import or Customs
Duty, withholding tax, excise duty or tax, tax on Foreign Currency or foreign exchange
transactions or property tax. The term “Tax” shall not include any fee or charge payable to
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a Public Sector Entity as consideration for goods or services provided by such Public Sector
Entity in relation to a commercial activity carried out by such Public Sector Entity.
“Term” – The meaning ascribed thereto in Section 2.1.
“Termination Date” – The meaning ascribed thereto in Section 14.2(c).
“Termination Invoice” – The meaning ascribed thereto in Section 15.5.
“Termination Notice” − A written notice of termination of this Agreement issued by the
GOP or the Company, as the case may be, pursuant to Section 14.2(c).
“Transfer Date” – The meaning ascribed thereto in Section 15.5(b).
“Transferable Assets” – The meaning ascribed thereto in Section 15.6.
“Transfer of the Complex” – The meaning ascribed thereto in Section 11.2(d).
“Transferee” – The meaning ascribed thereto in Section 11.2(d).
“UNCITRAL Rules” – The meaning ascribed thereto in Section 16.3(b).
“Year” – Each twelve (12) Month period commencing on 12:00 midnight on the 31st of
December and ending on 12:00 midnight the following 31st of December during the Term.
Section 1.2

Rules of Interpretation

In this Agreement:
1.2.1 headings are only for convenience, and shall be ignored in construing this
Agreement;
1.2.2 the singular includes the plural and vice versa;
1.2.3 references to Articles, Sections, Recitals and Schedules are, unless the context
otherwise requires, references to Articles, Sections and Schedules to this Agreement;
1.2.4 unless the context requires otherwise, references to times and dates are, and shall be
construed to be, references to Pakistan Standard Time;
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1.2.5 unless otherwise provided herein, whenever a consent or approval is required by one
(1) Party from the other Party, such consent or approval shall not be unreasonably
withheld or delayed;
1.2.6 in carrying out its obligations and duties under this Agreement, each Party shall have
an implied obligation of good faith;
1.2.7 a reference to any legislation or legislative provision includes any statutory modification
or re-enactment of or legislative provision substituted for, and any subordinate
legislation under, that legislation or legislative provision;
1.2.8 the words “include,” “including,” and “in particular” shall not be construed as, nor
shall they have the effect of limiting the generality of the preceding words to which
they are related;
1.2.9 except as expressly provided herein, nothing shall be construed or interpreted as
limiting, diminishing or prejudicing in any way the rights of the Company, to claim
any benefit provided under the Laws of Pakistan (whether in effect now or in the
future); and
1.2.10 notwithstanding anything contained herein otherwise, the Parties acknowledge that
any and all usage of the words “liquidated damages” in this Agreement shall be
construed as representing the Parties good faith reasonable estimate of the actual
damages and/or losses for that particular event or occurrence.
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ARTICLE II
TERM

Section 2.1

Effectiveness of Agreement; Term

Except for the provisions of this Section 2.1 and Sections 2.2, 5.1, 5.2, 5.3 and 6.2, and
Articles XI and XVIII, which shall become effective immediately upon execution and
delivery of this Agreement, this Agreement shall commence and be effective on the date of
Financial Closing (the “Effective Date”), and shall, unless terminated earlier in accordance
with the terms of the Letter of Support or this Agreement, continue in full force and effect
until the 25th anniversary of the Commercial Operations Date (the “Term”), as such date
may be extended pursuant to Section 2.2(b) of the Power Purchase Agreement.
Section 2.2

Encashment of Performance Guarantee; Termination of Letter of Support.

If Financial Closing does not occur in accordance with the requirements of the Letter of
Support, upon the termination of the Letter of Support this Agreement shall terminate in its
entirety without notice and without further action by the GOP. Upon such termination, the
Parties shall have no further obligations or liabilities under this Agreement. The Parties have
agreed that the amount of the Performance Guarantee is reasonable and constitutes
liquidated damages to the GOP for the Company’s failure to timely achieve Financial
Closing or the Commercial Operations Date hereunder and under the Letter of Support, and
it is further understood and agreed that the encashment of the Performance Guarantee by
the GOP in accordance with the terms of the Letter of Support is in lieu of actual damages
for such occurrence and the collection of such sums pursuant to such Performance
Guarantee, and in the case of the Company’s failure to timely achieve Financial Closing,
the termination of this Agreement pursuant to the Letter of Support and this Section 2.2 is
the sole remedy of the GOP for such event.
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ARTICLE III

IMPLEMENTATION OF THE PROJECT
The Company shall design, insure, finance, acquire, construct, complete, and Commission
the Complex, and shall own, operate, and maintain the Complex, in each case, in
accordance with all applicable Laws of Pakistan, the Company Consents, this Agreement
and the Power Purchase Agreement.
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ARTICLE IV

ACQUISITION OF SITE, TRANSPORTATION, AND COMPANY CONSENTS
Section 4.1

Acquisition by the Company of Site and Transportation

The Company has identified and purchased the Site. The Company shall obtain adequate
water supplies for the Complex, make arrangements for delivery to and receipt at port
facilities in Pakistan of equipment and materials necessary for the construction of the
Complex, and shall make arrangements for transport to the Site of all such equipment and
materials from the port facilities. The Company shall complete these activities in
compliance with the terms of this Agreement and the Power Purchase Agreement.
Section 4.2

Applications by the Company for Company Consents

The Company shall make or cause to be made, in a timely fashion, all applications (whether
initial or renewal applications) for the Company Consents in the Prescribed Form and with
the Prescribed Fee to the appropriate Relevant Authority and shall diligently pursue all such
applications. The information supplied in the applications shall be complete and accurate
and shall satisfy the substantive and procedural requirements of the applicable Laws of
Pakistan applied in a “non-discriminatory” manner.
Section 4.3

Status of Company Consent Applications

The Company shall make or cause to be made, at least Monthly prior to the Commercial
Operations Date, and at least quarterly thereafter, reports listing its schedule for submitting
Company Consent application forms or renewal application forms, the status of any
Company Consent applications then outstanding, notifications of the granting or denial of
any Company Consent or Company Consent renewal, and notifications of any violations of
any Company Consent. Each report shall include copies of all applications and notifications
discussed in the report which have not been provided with a previous report. The first
Section of each report shall also summarize any problems regarding any Company Consent
or application for a Company Consent that may materially affect the Company’s
performance under this Agreement or the Power Purchase Agreement. In the event of any
Lapse of Consent, the Company shall submit a report pursuant to this Section 4.3 within
three (3) days after becoming aware thereof.
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ARTICLE V
SUPPORT OF THE GOP

Section 5.1

Support to Obtain Company Consents

Subject to the Company’s timely submission of reports required by Section 4.3, upon
request of the Company, the GOP shall support and use all reasonable efforts to expedite
consideration of the Company’s (and its Contractors’) applications for the Company
Consents or reissuances thereof filed pursuant to Section 4.2, and the timely issuance
thereof or reissuance of a Company Consent subject to a Lapse of Consent by any Relevant
Authority. Any request for support under this Section 5.1 shall be made by the Company
and shall be accompanied with copies of the application for the Company Consent, any
notice that the issuance or reissuance of the Company Consent was denied or deferred, and
a statement of the Company’s (or its Contractors’) efforts in obtaining the issuance or
reissuance of the Company Consent to date.
Section 5.2

Conditions to Company Consents

The GOP or any Relevant Authority may attach such “non-discriminatory” (as explained in
Section 12.4) terms and conditions to the issuance or renewal of any of the Company
Consents as are in accordance with the Laws of Pakistan, and the attachment of such terms
and conditions shall not in and of itself constitute a breach of this Agreement by the GOP, a
Force Majeure Event under Article XIII (unless it constitutes a Change in Law), or a GOP
Event of Default under Section 14.1(b). The Company shall abide by and shall ensure that
its Contractors abide by all such terms and conditions. If the Company or any of its
Contractors fail to abide by any term or condition of any Company Consent, then the GOP
or any Relevant Authority may exercise any power pursuant to the Laws of Pakistan in
respect of such failure and such exercise shall not of itself constitute a breach of this
Agreement by the GOP, a Force Majeure Event under Article XIII, or a GOP Event of
Default under Section 14.1(b); provided, however, that, with respect to all such Company
Consents issued by the GOP or any Relevant Authority that is also a Federal Entity, the
GOP shall not, and the GOP shall ensure that no such Relevant Authority shall, terminate
prior to its expiration date or revoke any such Company Consent earlier than the later of (i)
thirty (30) days after receipt by the Company or its relevant Contractor of written notice by
the GOP or such Relevant Authority of such failure and (ii) the period of time, if any, that
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must expire under the Laws of Pakistan or the relevant Company Consent prior to early
termination or revocation of any such Company Consent; provided, further, that nothing in
this Section 5.2 shall limit the GOP or any Relevant Authority from taking any action in
relation to a breach of, or non-compliance with, a Company Consent (other than
termination or revocation) which it is entitled to take under the Laws of Pakistan or to
require the Company to cease operating the Complex.
Section 5.3

Support for Obligations

Upon reasonable request by the Company, the GOP shall use its good offices to support the
Company’s performance of its obligations to design, finance, insure, acquire, construct,
own, operate and maintain the Complex. If the GOP reasonably determines that the
Company has failed to comply with its obligations under this Agreement and that such
failure is the principal cause of the Company’s difficulties in performing such activities, the
GOP may advise the Company of such determination, and the GOP shall not be obligated
to take any action to assist the Company pursuant to this Article V until such time as the
Company has fully complied with its obligations under this Agreement. By agreeing to use
its good offices to support the Company’s efforts, the GOP has not relieved, and does not
relieve in any way, the Company of its obligations or potential liability under this
Agreement and the Power Purchase Agreement.
Section 5.4

Security Protection

The Company shall provide security personnel for the protection and security of the Site.
From time to time, the Company may request additional security forces from the GOP to
meet unusual security requirements. All such additional security forces shall remain under
the exclusive control and direction of the GOP. All reasonable out-of-pocket expenses
incurred by the GOP in providing such security forces requested by the Company shall be
reimbursed to the GOP by the Company as and when incurred by the GOP, provided,
however, that in no event shall the Company have an obligation to reimburse such expenses
in excess of one hundred and fifty thousand Dollars ($150,000) in any Year, which amount
shall be increased by three percent (3%) per Year commencing with the Commercial
Operations Date.
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Immigration Controls

Provided the Company and the Contractors comply with all applicable Laws of Pakistan,
the GOP will expeditiously grant applications of the Company and the Contractors for work
permits, employment passes, visas, and other permits, as necessary for individuals involved
in the Project. Notwithstanding the foregoing, however, the GOP may, in any individual
case, decline to grant an application, or expel a person previously admitted, to protect the
national security interests and public health and safety of Pakistan, as determined by the
GOP.
Section 5.6

Procedure

To the extent permitted under the applicable Laws of Pakistan, all applications and any
other necessary requisites, whether for the Company, its employees or Contractors, are to be
routed through the Company.
Section 5.7
(a)

Operation and Maintenance on Gas
The Company shall operate and maintain the Complex on the RFO. Provided
that if the Gas Supplier provides the Gas in accordance with the Gas
Allocation and the Gas Supply Agreement the Company shall operate the
Complex on Gas in a manner consistent with its Tariff Approval for the Gas.

(b)

If from and after the Commercial Operations Date, the Gas Supplier fails to
deliver Gas, the Power Purchaser shall pay to the Company in accordance
with the Power Purchase Agreement, in a manner consistent with its Tariff
Approval for the RFO for any period of non-supply by the Gas Supplier based
on the actual Despatch of the Complex other than, Force Majeure Event (as
defined in the Gas Supply Agreement) and, any act or omission attributable to
the Company.
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ARTICLE VI

CONSTRUCTION, OPERATION, MAINTENANCE, AND STAFFING
Section 6.1

Pakistan Essential Services (Maintenance) Act 1952

The Company shall be treated on the same basis as any public sector power station or in the
absence of any public sector power station, any other similar entity that provides an
essential service for the purpose of the Pakistan Essential Services (Maintenance) Act 1952,
as amended from time to time.
Section 6.2

Construction, Operation, and Maintenance of Complex; Appointment of
Contractors

(a)

Construction, Operation, and Maintenance of the Complex. The Company
shall design, construct, install, Commission, operate and maintain the
Complex; provided, however, that the Company may contract with the EPC
Contractor to design, construct, install, and commission the Complex and the
O&M Contractor to operate and maintain the Complex; provided, further,
that the appointment of the EPC Contractor and the O&M Contractor by the
Company shall not relieve the Company of any of its obligations or potential
liability regarding the design, financing, insuring, acquisition, construction,
completion, operation, or maintenance of the Complex.

(b)

EPC Contract; EPC Contractor. The Company shall deliver to the GOP a
certificate of a duly authorized officer of the Company setting out the name
and nationality of the EPC Contractor and its sub-Contractors and the origin
of all major equipment, and in the event of any substitution thereof, the name
and nationality or origin of each such substitute, no later than thirty (30) days
prior to the execution of any proposed EPC Contract. The GOP shall then
have the right, but not the obligation, to review the certificate, and may notify
the Company prior to the proposed execution date that it objects to the
proposed EPC Contract because, in its sole discretion, the proposed EPC
Contractor or the company or country of manufacture of a piece of equipment
is adverse to the national security interests of Pakistan; provided, however,
that, by not objecting to the EPC Contract, the GOP shall not be construed as
having approved of the EPC Contract nor as in any way of having relieved
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the Company of its obligations under this Agreement or the Power Purchase
Agreement.
(c)

Amendments to EPC Contract. The Company shall provide the GOP with a
certificate of a duly authorized officer of the Company setting out any
proposed amendment (a “Proposed Material Amendment”) to the EPC
Contract that would result in (i) a change in the EPC Contractor, or (ii) a
change in a major piece of equipment as to either its company or country of
manufacture, no later than fifteen (15) Business Days prior to execution
thereof, setting forth the proposed changes. If the GOP does not object to
such certificate on or before the end of the fifteen (15) Business Days period
provided for herein, as the case may be, the GOP shall be deemed not to
object to the Proposed Material Amendment.

(d)

Review of EPC Contract and Amendments. Within thirty (30) days after
execution of the EPC Contract and any Proposed Material Amendment, the
Company shall (i) deliver to the GOP a copy of the EPC Contract and each
such Proposed Material Amendment with information that is confidential or
proprietary deleted therefrom, and (ii) make available to an authorized
representative of PPIB, during normal business hours and upon reasonable
notice, at the Company’s offices in [

], a complete copy of the EPC Contract

and all Proposed Material Amendments; provided, however, that such
representative may not make any photocopies or other mechanical
reproductions of such documents. In addition, the confidentiality provisions
contained in this Agreement shall apply to PPIB and its representative with
respect to any confidential or proprietary information reviewed in the EPC
Contract.
(e)

O&M Agreement; O&M Contractor. The Company shall deliver to the GOP
a certificate of a duly authorized officer of the Company, describing any
proposed O&M Agreement and setting out the name and nationality of the
O&M Contractor and any major subcontractor, no later than fifteen (15)
Business Days prior to execution thereof. The GOP shall then have the right,
but not the obligation, to review the certificate, and may notify the Company
prior to the proposed execution date that it objects to the O&M Contractor
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because, in its sole discretion, the appointment of the proposed O&M
Contractor would be adverse to the national security interests of Pakistan;
provided, however, that by not objecting to the O&M Agreement, the GOP
shall not be construed as having approved of the O&M Agreement nor as in
any way having relieved the Company of its obligations under this Agreement
or the Power Purchase Agreement.

If the GOP does not object to the

certificate on or before the end of the fifteen (15) Business Days period
provided for herein, the GOP shall be deemed not to object to the particular
O&M Agreement.
(f)

Operation of the Complex by the Company.

Notwithstanding anything

contained in this Article VI to the contrary, the Company shall be entitled to
engage its own personnel and operate the Complex or, if the O&M
Agreement then in effect has been terminated by the Company in accordance
with its terms, engage some or all of the personnel of the former O&M
Contractor and operate the Complex, in either case with prior notice to the
GOP.
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ARTICLE VII
LIABILITY

Section 7.1

Limitation of Liability

Neither Party shall be liable to the other Party in contract, tort, warranty, strict liability, or
any other legal theory for any indirect, consequential, incidental, punitive, or exemplary
damages. Neither Party shall have any liability to the other Party except pursuant to, or for
breach of, this Agreement or the Guarantee; provided, however, that this provision is not
intended to constitute a waiver of any rights of either Party against the other with regard to
matters unrelated to this Agreement or to any activity not contemplated by this Agreement.
Section 7.2

Indemnification for Fines and Penalties

Any fines or other penalties incurred by the Company for non-compliance with applicable
Laws of Pakistan or other governmental directions issued pursuant thereto and in
accordance therewith or with the Company Consents shall not be reimbursed by any
Relevant Authority but shall be the sole responsibility of the Company.
Section 7.3
(a)

Double Jeopardy under Power Purchase Agreement
Except disputes or breaches related to Section 2.3 (Company Consents), and
Article XII (Insurance), Article XIV (Taxes), and Article XVI (Termination)
of the Power Purchaser Agreement,
(i)

any settlement or waiver in writing by the Power Purchaser of any
dispute or breach under the Power Purchase Agreement; and

(ii)

provided that the GOP was given reasonable and timely notice of and
the opportunity to participate in any proceedings (initiated by the
Company or the Power Purchaser) concerning any dispute or breach
of the Power Purchase Agreement, any final, non-appealable order or
award issued or given in any such proceedings,

shall be binding on the GOP with respect to any issue or claim, as the case
may be, based on the same facts or acts or omissions by the Company and/or
the Power Purchaser. Subject to Section 7.3(b), settlement or waiver of any
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dispute or breach related to Section 2.3 (Company Consents), and Article XII
(Insurance), Article XIV (Taxes), and Article XVI (Termination) of the Power
Purchase Agreement shall be effective only if agreed to, in writing, by both
the Power Purchaser and the GOP.
(b)

The GOP hereby consents, at the request of the Company, to be timely joined
in any proceedings (initiated by the Company or the Power Purchaser)
concerning any claim of any breach of or other dispute related to the Power
Purchase Agreement if and to the extent the Company’s rights or obligations
under this Agreement or under the Guarantee may be affected by such
proceedings.

(c)

Notwithstanding any other provision in this Agreement to the contrary, the
Power Purchaser shall be responsible in the first instance for pursuing any
claim against the Company based upon a failure of the Company to satisfy its
obligations under the Power Purchase Agreement. The GOP shall not bring
(or other than through the Power Purchaser, cause any proceedings to be
brought) against the Company for any breach of its obligations under Article
III and Section 4.1 and Section 4.2 (to the extent such Articles and Sections
relate to substantially similar obligations of the Company under the Power
Purchase Agreement) or Article XI of this Agreement, if the Power Purchaser
has fully pursued, or is then pursuing, a claim or claims against the Company
based upon an alleged breach of the Power Purchase Agreement. A final,
non-appealable order issued in a proceeding initiated by the Power Purchaser
and based upon a claim of a breach of the Power Purchase Agreement, shall
be with prejudice to any proceedings against the Company that the GOP
could otherwise bring for breach by the Company of substantially the same
obligations under this Agreement. Nothing in this Section 7.3 shall prevent
the GOP and the Power Purchaser from separately initiating proceedings to
terminate this Agreement and the Power Purchase Agreement, respectively,
pursuant to Section 14.1 and Section 14.2 of this Agreement and Section 16.1,
Section 16.3 and Section 16.4 of the Power Purchase Agreement.
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ARTICLE VIII
INSURANCE

The Company shall obtain and maintain insurance from financially strong and
internationally reputable insurance companies in accordance with Article XII of the Power
Purchase Agreement. If and to the extent that the GOP can be named as an additional
insured on any fire, perils, casualty, and liability insurance policies covering the Complex,
the GOP shall be so named by the Company; provided however, that the GOP shall agree
to subordinate its interest in all such policies (except general liability coverage) to the
interests of the Lenders therein. Subject to the provisions of Article XV of the Power
Purchase Agreement, the proceeds of all such insurance (except general liability coverage)
shall be used to repair or restore the Complex to the condition existing immediately prior to
the event giving rise to such insurance claim and proceeds. Copies of any filed claims or the
receipt of any insurance proceeds shall be notified to the GOP within seven (7) Business
Days of such filing or receipt of proceeds by the Company.
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ARTICLE IX

TAXATION AND IMPORT CONTROLS

Section 9.1

Taxation of the Company

During the Term the Company shall not be subject to taxation in Pakistan on its profits and
gains derived from electric power generation under the Power Purchase Agreement, as
provided under Clause (132) of Part I and Clause (11)(v) of Part IV, both of the Second
Schedule to the Income Tax Ordinance 2001, as in effect on the date hereof or on payments
in lieu thereof, including payments made by the GOP to the Company under and pursuant
to Section 15.1; provided, that any change in Clause (132) or its application to the Company
shall not give rise to a breach or default of the GOP hereunder so long as such change
results in a change in the Tariff as provided in Section 14.4 and Schedule 1 to the Power
Purchase Agreement.
Section 9.2

Taxation of Investors

Local Investors will be taxed according to the applicable Laws of Pakistan, while Foreign
Investors will be governed by the Bilateral Tax Treaties (if any) with their respective
countries. Where no Bilateral Tax Treaties exist with the respective countries, Foreign
Investors shall be taxed in accordance with the applicable Laws of Pakistan.
Section 9.3
(a)

Right to Import; Customs Duties
The GOP encourages the Company and its Contractors to incorporate as
much locally produced material, equipment, and supplies as possible for the
design, construction, completion, operation and maintenance of the
Complex. Nonetheless, the Company and its Contractors shall be entitled to
import prior to the Commercial Operations Date without restriction and
exempt from Sales Tax, but subject to the payment of the applicable Customs
Duty, not to exceed five percent (5%) on value, determined under the Laws of
Pakistan, of imported plant, machinery and equipment not manufactured
locally and required for the design, construction, completion, operation and
maintenance of the Complex, subject to compliance with any restrictions
imposed by the Import Policy Order (SRO 775(I)2006, dated 31st July 2006),
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as issued from time to time; provided, that, unless all Taxes are paid in full, such
imported plant, machinery and equipment shall be used at the Site, in relation to
the Project and will not be sold or otherwise transferred to or used by another
Person other than the Company or its Contractors. From and after the
Commercial Operations Date, the applicable Customs Duty shall be ten
percent (10%) on plant, machinery and equipment not manufactured locally
and required for the repair, operation and maintenance of the Complex.
(b)

Provided that applicable Customs Duties are timely paid by the Company, all
plant, machinery and equipment imported for incorporation into the
Complex, or use in the Project will be cleared for release from Customs and
available for removal by the Company or its agents within fifteen (15)
Business Days following delivery by the Company of written notice to the
PPIB of a delay in the release by Customs of such plant, machinery and
equipment. Such notice may be given at any time after a delay in the release
of such plant, machinery or equipment of ten (10) days following the delivery
to the proper authorities of all documents (including all information and
details) required by the Laws of Pakistan for importation of plant, machinery
and equipment into Pakistan. In the event that there is a claim for Customs
Duties in excess of five percent (5%) on the value, as determined under the
Laws of Pakistan, of plant, machinery or equipment not manufactured
locally, imported prior to the Commercial Operations Date for incorporation
into the Complex, or use in the Project, and the Company chooses to pay
such duties under protest, upon notice to the GOP by the Company, such
dispute shall be resolved consistent with the terms of this Agreement and the
Laws of Pakistan within ninety (90) days after the Company files its refund
claim.

(c)

All items not consumed during the construction of the Complex or
incorporated into the Complex may be freely re-exported by the Company,
within twelve (12) months following the Commercial Operations Date,
without incurring further liability for Customs Duties in Pakistan. The GOP
may, as provided by the Laws of Pakistan, require the Company to re-export
any items of plant, equipment or machinery used in the construction of the
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Complex that are not reasonably required for the Company to operate and
maintain the Complex, unless the Company agrees promptly to pay the
applicable Custom Duties for those items of the plant, equipment or
machinery.
Section 9.4

Export and Reimport

The Company shall be entitled to export all items of plant and machinery imported by it
under this Article IX for permanent installation in the Complex for the purpose of
remedying defects, repair or refurbishment outside Pakistan and to re-import the same upon
payment of the applicable Customs Duties and the GOP shall, at the request of the
Company, use its reasonable endeavours to expedite the issuance of any Company Consent
required for the export and re-import of such plant and machinery.
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ARTICLE X

FOREIGN CURRENCY EXCHANGE AND TRANSFER OF FUNDS
Section 10.1 Foreign Exchange Regulation
The exchange and transfer abroad of all Foreign Currency related to the Project shall be
governed by the Laws of Pakistan including, but not limited to, the Foreign Exchange
Regulation Act, 1947 of Pakistan in conjunction with the Protection of Economic Reforms
Act, 1992 of Pakistan, each as amended from time to time.
Section 10.2 Use of Pakistan Bank Accounts; Exceptions
All of the Company’s transactions related to the Project that require Foreign Currency,
including debt servicing and repatriation of dividends and earnings, will be initiated through
bank accounts in Pakistan; provided, however, that Foreign Currency provided by foreign
Lenders, liquidated damages in Foreign Currency paid by foreign Contractors or vendors
and any other Foreign Currency from foreign sources that is used to pay foreign
Contractors, vendors, insurers, reinsurers or Lenders may be paid directly to such Persons
and need not be conducted through bank accounts in Pakistan, as provided in the ”Foreign
Exchange Manual” of the State Bank of Pakistan, as in effect on the date hereof. Copies of
all such payments shall be submitted to the GOP within twenty-one (21) days.
Section 10.3 Consent to Foreign Currency Accounts
Company Consents for the Company (a) to open, operate, and retain earnings in Dollar
denominated bank accounts inside Pakistan (in accordance with the Laws of Pakistan
prevailing on the date hereof), (b) to maintain bank accounts outside Pakistan from the State
Bank of Pakistan and to transfer any funds from its accounts in Pakistan to its accounts
maintained outside Pakistan as are necessary to implement and carry out the Project in
accordance with the Project Agreements and (c) to open, operate and retain earnings in such
other bank accounts reasonably required to effect the arrangements provided under the
Financing Documents and to carry out and perform its obligations under the Power
Purchase Agreement are included as Specified Consents. Subsequent to the issuance of such
Company Consents, in the forms issued by the State Bank of Pakistan or other Relevant
Authority, as the case may be, any withdrawal, revocation, modification, suspension or
repeal of such Company Consents shall constitute a Lapse of Consent. Nothing in this
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Agreement shall prevent the Company from opening, operating and retaining Foreign
Currency in additional Foreign Currency bank accounts outside Pakistan from time to time
after the date of this Agreement, if and to the extent that it is or becomes otherwise
permitted under the Laws of Pakistan.
Section 10.4 Availability of Foreign Exchange
Upon application having been made by the Company in the Prescribed Form (such
application having been made no less than fifteen (15) Business Days prior to the requested
date for Specified Foreign Currency), the GOP shall, on such requested date, make available
to the Company through the State Bank of Pakistan, to the extent that Specified Foreign
Currency is not available through normal commercial banking channels, Specified Foreign
Currency in exchange for Rupees in the amount necessary for (i) meeting the Company’s
requirements for Foreign Currency necessary to meet its obligations under this Agreement,
(ii) repatriation by the Company of dividends to Foreign Investors and repatriation upon
conversion of Rupee proceeds of sales of Ordinary Share Capital purchased with Foreign
Currency, which sales are made in accordance with the terms of this Agreement, and
proceeds of sale upon dissolution or liquidation, (iii) after the Commercial Operations Date,
the necessary Foreign Currency expenses of the Project (including, without limitation,
remuneration of the O&M Contractor, where applicable, fees, salaries and other monetary
emoluments and the purchase of spare parts), (iv) the payment of premiums and fees to
offshore insurers and re-insurers, (v) all payments to the Lenders that require Foreign
Currency in accordance with the terms of the Financing Documents, (vi) any compensation
payments to be made by the GOP pursuant to Section 15.1 in the event of a termination of
this Agreement, which is required to be in Foreign Currency and (vii) in the event of a
Restoration or modification of the Complex pursuant to Article XV of the Power Purchase
Agreement, any financing provided by the GOP or the Power Purchaser, as the case may
be, in Rupees and payable to foreign Contractors in Foreign Currency. The exchange rate
applicable for the provision of Specified Foreign Currency shall be the State Bank of
Pakistan’s weighted average offer rate for such Foreign Currency announced or made
available on the Business Day immediately preceding the requested date in such application.
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Section 10.5 Free Transfer and Repatriation of Necessary Funds
Without prejudice to Section 10.4, the GOP shall permit the free transfer of all funds and
financial settlements necessary to the extent needed in Foreign Currency to implement and
carry out the Project or as contemplated by this Agreement, and shall ensure full, timely,
and unencumbered repatriation rights with respect to all Dollars converted from Rupees
pursuant to Section 10.4, whether converted through normal commercial banking channels
or through the State Bank of Pakistan.
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ARTICLE XI
ASSIGNMENT AND SECURITY

Section 11.1 Assignment
No assignment or transfer by a Party of this Agreement or such Party’s rights or obligations
hereunder shall be effective without the prior written consent of the other Party, except as
provided in Sections 11.2(a) and (c).
Section 11.2 Creation of Security
(a)

Notwithstanding the provisions of Section 11.1, for the purpose of financing
the Project, in connection with the Financial Closing, the Company may
pursuant to the Financing Documents assign to, or create a security interest in
favour of, the Lenders in the Company’s rights and interests under or
pursuant to (i) this Agreement, (ii) any agreement or document included
within or contemplated by the Project Agreements, (iii) the Complex, (iv) the
Site, (v) the present and future movable, immovable, and intellectual property
of the Company, (vi) the present and future revenues or any of the rights or
assets or actionable claims of or debts owed to, the Company and (vii) any
other present or future right or asset of the Company of any kind and
wherever situated.

(b)

The Lenders shall have no rights (except as expressly provided herein) or
obligations to the GOP under this Agreement until such time as the Lenders
or their designees succeed to the Company’s interest under this Agreement,
whether by exercise of their rights or remedies under the Financing
Documents or otherwise, in which case the Lenders or their designees shall
give notice of such succession (“the Succession Notice”) to the GOP and
shall assume liability for all of the Company’s obligations under this
Agreement, including payment of any amounts due and owing to the GOP
for breaches or defaults by the Company and other liabilities arising under
this Agreement prior to the Lenders’ or such designees’ succession to the
Company’s interest in and under this Agreement; provided, however, that any
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liability of the Lenders or their designees shall be strictly limited to the interest
of the Lenders in the Complex.
(c)

Upon notification by the Lenders or the Agent to the GOP, of the occurrence
and continuance of an event of default under the Financing Documents, the
Lenders shall have the right, among others, to (i) take possession of the
Complex and prior to the Commercial Operations Date, complete
construction of the Complex and operate and maintain the same and, after
the Commercial Operations Date, operate and maintain the same, and (ii)
cure any continuing Company Event of Default as provided under Section
14.4 of this Agreement under and in accordance with the Laws of Pakistan.

(d)

In the event the Lenders elect to sell, transfer or assign the Complex as a
going concern with all assets (present and future) together with possession
thereof (hereinafter the “Transfer of the Complex”) for the purposes of
enforcing their rights under or pursuant to the Financing Documents, the
following conditions shall apply:
(i)

The Lenders shall obtain the prior written consent of the GOP for the
purposes of the Transfer of the Complex, which consent shall not be
unreasonably withheld or delayed, provided, that the cost of any due
diligence carried out by the GOP to evaluate the proposed Transferee,
including obtaining legal opinions where appropriate, shall be paid by
the Lenders as and when incurred by the GOP;

(ii)

The Transfer of the Complex shall only be in favour of a transferee
(the “Transferee”) who will have been disclosed to and approved in
writing by the GOP; and

(iii)

The GOP may impose such conditions (which will not be
unreasonable) for granting its consent and approval as stated in subclauses (i) and (ii) above including the curing of any existing Company
Event of Default and the payment of any amounts due and owing to
the GOP by the Company hereunder on or before the date of Transfer
of the Complex.

37

Implementation Agreement

Privileged & Confidential

Provided that Lenders and the Transferee have complied with the
requirements of this Section 11.2(d), the GOP agrees to execute such
agreements and documents necessary or reasonably expedient to ensure that
the Transferee has the benefit of all right, title and interest of the Company
under this Agreement and assumes in writing for the benefit of the GOP all of
the obligations and liabilities of the Company hereunder in place of the
Company.
(e)

Upon notice from the Lenders or the Agent to the GOP of a default by the
Company under the Financing Documents (which the GOP shall be entitled
to treat as valid without inquiry of any kind, and which notice for all purposes
under this Agreement shall be binding on the Company), the GOP shall, at
the request and expense of the Lenders or the Agent, cooperate with the
Lenders in the exercise of such rights by the Lenders under this Agreement
and the Financing Documents.

(f)

At the request of the Company, delivered to the GOP no less than thirty (30)
days in advance, the GOP shall execute and deliver, effective at the Financial
Closing, acknowledgements to the Lenders with respect to any assignment by
the Company to the Lenders pursuant to this Article XI and the creation of
any security interests in favour of the Lenders in and to this Agreement, as the
Company may reasonably request from the GOP in accordance with
customary practices in transactions of this nature.

Section 11.3 Delivery of Financing Documents; Evaluation of Principal Repayment
Schedule
(a)

Prior to Financial Closing, the Company shall deliver to PPIB a schedule or a
copy of the term sheet reflecting the proposed material terms of the Financing
Documents, and setting forth a principal repayment schedule that provides for
debt repayment that is not less than revenue produced by the Reference Debt
Service Component of the Tariff, assuming Available Capacity equal to the
Contract Capacity for each Agreement Year during the loan term, together
with the maximum principal amounts and interest rate or rates (or mark up or
other term denoting the return paid to Lenders on debt), and any schedules or
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formulae that will be included in the Financing Document for the
computation of fees and charges payable to the Lenders upon the winding up
for early termination of the loans under the Financing Documents, and shall
also identify the equity commitments, individually and in total, of the Initial
Shareholders. The PPIB will evaluate the principal repayment schedule and
other principal financial terms and the equity commitments in the Project, to
ensure that the other principal financial terms are consistent with the
repayment of principal in accordance with the principal repayment schedule,
and that the principal repayment schedule is not less than the Reference Debt
Service Component of the Tariff, and to evaluate the impact on the GOP’s
obligations upon any termination of this Agreement. If the PPIB has any
objections to the terms specified in such term sheet or schedule, it shall inform
the Company thereof within fifteen (15) Business Days of its receipt thereof;
otherwise, it shall be deemed not to have objected to those terms and the
Company shall be entitled thereafter to execute the Financing Documents,
consistent with those terms and a principal repayment schedule of the
specified term or a shorter term without further notice to or approval by the
PPIB. Each loan agreement constituting part of the Financing Documents will
provide that any liquidated damages received by the Company from its EPC
Contractor for capacity or other testing shortfalls shall be used to pay the
liquidated damages as per the Power Purchase Agreement for capacity
shortfalls at the time of the Commercial Operations Date and to the extent of
available funds to reduce outstanding principal amount of debt under such
loan agreement. The Company shall provide PPIB with a copy of the
executed loan agreements no later than fifteen (15) Business Days after the
execution of the Financial Documents.
(b)

Following Financial Closing, the Company shall deliver to PPIB, copies of all
amendments to the executed Financing Documents within ten (10) days after
the execution of each such document. The Company shall not execute any
amendment or modification changing or affecting the repayment of principal
(including any refinancing or restructuring of payment obligations under any
Financing Document) or enter into any loan agreement for secured debt or
otherwise incur any additional secured debt without submitting to the PPIB,
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no less than thirty (30) days prior to execution of such amendment or
modification to the loan documents or new loan agreements, a schedule or
term sheet setting forth the proposed revised principal repayment schedule
and the other principal financial terms or material modifications related
thereto. Any reduction in the principal repayment schedule or interest rate (or
mark-up or any other term connoting the return paid to the Lenders on debt)
under the Financing Documents shall be shared with the Power Purchaser,
and shall result in a reduction in the Reference Debt Service Component of
the Tariff to provide sixty percent (60%) of the benefits of such reduction to
the Power Purchaser. PPIB shall notify the Company of any objections to the
term sheet or schedule related to the proposed modification to the principal
repayment schedule as soon as reasonably possible, and in any case within
fifteen (15) Business Days of receipt of the term sheet or schedule, which
objection, subject to the immediately following sentence, shall be evaluated
and not objected to on the basis that the benefits of any reduction in the
principal repayment schedule or interest rate under the Financing Documents
have been shared with the Power Purchaser as provided above, and shall be
subject to an amendment of the Power Purchase Agreement to incorporate
such reduction in the Reference Debt Service Component of the Tariff. If the
PPIB has not notified the Company of any objections to the term sheet or
schedule related to the proposed modification to the principal re-payment
schedule within such fifteen (15) Business Day period, such term sheet or
schedule shall be deemed not objected to by the PPIB. At the request of PPIB,
prior to the execution of such amendments or modifications to the Financing
Documents or new Financing Documents, the Company shall deliver to the
PPIB, in a form satisfactory to the PPIB, assurances, undertakings or
agreements that no alteration or enhancement as a result of such refinancing
or new or additional debt financing shall increase in any respect the financial
obligations of the GOP hereunder or under the Guarantee or effect in any
way the right of the GOP to acquire the Complex free and clear of all Liens
upon the GOP’s payment of the applicable Compensation Amount.
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ARTICLE XII

RESTRICTIONS ON ACQUISITIONS AND TRANSFERS OF SHARES AND
ASSETS
Section 12.1 Assurance Against Discriminatory Action
Neither the GOP nor any Public Sector Entity shall take any discriminatory action (as
described in Section 12.4) which materially and adversely affects the Project or the
performance of the Company’s obligations, or the enjoyment of its rights or the interests of
the Investors or Lenders under the Project Agreements. Nothing in the foregoing or in
Section 12.2 shall apply to any actions taken by the GOP or the Power Purchaser pursuant
to their respective rights and obligations arising under this Agreement and the Power
Purchase Agreement.
Section 12.2 Acquisition of Shares or Assets
The GOP undertakes to the Company that neither it nor the Power Purchaser or any Public
Sector Entity will expropriate, compulsorily acquire, nationalize, or otherwise compulsorily
procure (except as provided in Section 15.1) any Ordinary Share Capital or material assets
of the Company. Notwithstanding the foregoing, nothing in this Agreement shall be
construed as a waiver by the GOP or the Power Purchaser of the Power Purchaser’s exercise
of any power of eminent domain, so long as it is exercised in accordance with the Laws of
Pakistan and the effect of such exercise does not materially and adversely affect the
Company’s ability to perform its obligations under and enjoy the benefits of the Power
Purchase Agreement or, without just and adequate compensation, adversely affects its use
and enjoyment of the Site.
Section 12.3 Restriction on Transfer of Shares
(a)

With respect to the transfer of the registered ownership of any Ordinary Share
Capital, the Company shall make appropriate provisions in its Articles of
Association to ensure compliance with the following provisions of this
Section 12.3, which shall include appropriate legends on all share certificates
evidencing Ordinary Share Capital of the Company to put prospective
purchasers of such Ordinary Share Capital on notice of the restrictions in the
following provisions and to the extent permitted by the Laws of Pakistan, and
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shall not register or give effect to any purported transfer of Ordinary Share
Capital that is not in compliance with such restrictions or does not bear such
legend.
(b)

The Company shall decline to register the transfer of issued Ordinary Share
Capital to Persons of a nationality that is specifically proscribed by the Laws
of Pakistan. The Company shall use reasonable means under the
circumstances to investigate the declaration of nationality stated on any
application for registration or transfer of Ordinary Share Capital if, as a result
of such transfer, the Investor making such application would hold five percent
(5%) or more of the issued Ordinary Share Capital of the Company. In all
other cases, the Company shall be entitled to rely on such declaration to
determine whether registration is permitted under this Section 12.3(b). Where
any such declaration discloses Pakistan nationality or the nationality of a state
that is not specifically proscribed by the Laws of Pakistan, then the Company
shall be at liberty to register the transfer or issue of the shares.

(c)

The Company shall not issue any Ordinary Share Capital and the Initial
Shareholder shall not transfer any Ordinary Share Capital owned directly or
beneficially by it at any time prior to the Commercial Operations Date or for
a period of six (6) years after the Commercial Operations Date if following
such issuance or such transfer the Initial Shareholder will own directly or
beneficially less than fifty-one percent (51%) of the outstanding Ordinary
Share Capital, except for a transfer of Ordinary Share Capital:
(i)

required by any Laws of Pakistan or by the operation of the Laws of
Pakistan or by order of a court, tribunal, or governmental authority or
agency with appropriate jurisdiction;

(ii)

resulting from the creation or enforcement of a security interest in or
over any Ordinary Share Capital in accordance with the Financing
Documents; or

(iii)

to which the GOP has given its prior written approval.
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The Lead Investor shall own directly or beneficially at all times commencing
from the issuance of the Letter of Support and through the period ending on
the sixth (6th) anniversary of the Commercial Operations Date, not less than
twenty percent (20%) of the then outstanding Ordinary Share Capital, except
where the reduction of ownership of Ordinary Share Capital below twenty
percent (20%) by the Lead Investor results from a transfer of Ordinary Share
Capital:
(i)

required by any Laws of Pakistan or by the operation of the Laws of
Pakistan or by order of a court, tribunal, or governmental authority or
agency with appropriate jurisdiction;

(ii)

resulting from the creation or enforcement of a security interest in or
over any Ordinary Share Capital in accordance with the Financing
Documents; or

(iii)
(e)

to which the GOP has given its prior written approval.

After the expiry of a period of six (6) years following the Commercial
Operations Date, no Initial Shareholder shall transfer any Ordinary Share
Capital, except where:
(i)

required by any Laws of Pakistan or by the operation of the Laws of
Pakistan or by order of a court, tribunal, or governmental authority or
agency with appropriate jurisdiction;

(ii)

resulting from the creation or enforcement of a security interest in or
over any Ordinary Share Capital in accordance with the Financing
Documents; or

(iii)

the GOP has given its prior written approval; provided however, that
the GOP hereby agrees that such approval shall be granted unless the
GOP determines in its sole discretion that such a transfer would be
prejudicial to the national security interests of Pakistan; provided
further that such approval shall be deemed given unless it is refused in
writing due to such determination that such transfer would be
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prejudicial to the national security interests within thirty (30) days of
the GOP receiving a written request therefor.
Section 12.4 Non-Discriminatory
The use of the term “non-discriminatory” or “discriminatory” in this Agreement is not
intended to prohibit or limit in any way the GOP or any Relevant Authority from making
rational distinctions between parties or from using measures, establishing conditions, or
enforcing requirements that are, in each case, intended or designed to advance the purposes
of the program being implemented by the GOP or Relevant Authority or of a Consent. It is
intended, however, to prohibit the use of governmental authority, over Company Consents,
for example, to deprive the Company of the benefits of this Agreement or the Power
Purchase Agreement by the application of a higher standard to the Company (alone, or
together with others in a small class) than to others similarly situated because of, for
example, its foreign ownership, or to gain commercial or political advantage.
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ARTICLE XIII
FORCE MAJEURE

Section 13.1 Definition
A “Force Majeure Event” shall mean any event or circumstance or combination of events
or circumstances (including the effects thereof) that is beyond the reasonable control of a
Party and that on or after the date of Financial Closing, materially and adversely affects the
performance by such affected Party of its obligations under or pursuant to this Agreement
(including a Party’s ability to deliver or receive energy from the Complex); provided,
however, that, such material and adverse effect could not have been prevented, overcome or
remedied by the affected Party through the exercise of diligence and reasonable care, it
being understood and agreed that reasonable care includes acts and activities to protect the
Complex from a casualty or other event that are reasonable in light of the probability of the
occurrence of such event, the probable effect of such event if it should occur, and the likely
efficacy of the protection measures. “Force Majeure Events” hereunder shall include each
of the following events and circumstances (including the effects thereof), but only to the
extent that each satisfies the requirements above:
(a)

the following political events that occur inside or directly involve Pakistan
(each a “Pakistan Political Event”):
(i)

any act of war (whether declared or undeclared), invasion, armed
conflict or act of foreign enemy, blockade, embargo, revolution, riot,
insurrection, civil commotion, or act or campaign of terrorism or
political sabotage; or

(ii)

any Lapse of Consent that shall have existed for thirty (30) consecutive
days or more; or

(iii)

any strike, work-to-rule, go-slow, or analogous labour action that is
politically motivated and is widespread or nationwide; or

(iv)

a nationwide shortage of RFO that prevents the Liquid Fuel Supplier
from providing adequate deliveries of RFO to the Complex for more
than twenty-one (21) days;
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(b)

any Change in Law; or

(c)

Other events beyond the reasonable control of the affected Party (each an
“Other Force Majeure Event”), including, but not limited to:
(i)

lightning, fire, earthquake, tsunami, flood, storm, cyclone, typhoon,
or tornado; or

(ii)

any Lapse of Consent that shall have existed for less than thirty (30)
consecutive days; or

(iii)

any strike, work-to-rule, go-slow, or analogous labour action that is
not politically motivated and is not widespread or nationwide; or

(iv)

fire, explosion, chemical contamination, radioactive contamination, or
ionizing radiation; or

(v)
(d)

epidemic or plague.

Force Majeure Events shall expressly not include the following conditions,
except and to the extent that such events or circumstances occur directly as a
consequence of a Force Majeure Event:
(i)

late delivery or interruption in the delivery of machinery, equipment
materials, spare parts or consumables (including RFO);

(ii)

a delay in the performance of any Contractor;

(iii)

breakdown in machinery or equipment; or

(iv)

normal wear and tear or random flaws in materials, machinery or
equipment;

provided, that each of the events described in clauses (d) (i), (ii) or (iii) shall
constitute a Force Majeure Event to the extent that such events or
circumstances are caused by an event or circumstance that is itself a Force
Majeure Event, whether experienced directly by the Company or by one of its
Contractors.
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Section 13.2 Notification Obligations
(a)

If, by reason of a Force Majeure Event, a Party is wholly or partially unable
to carry out its obligations under this Agreement, the affected Party shall
(i)

give the other Party notice of the Force Majeure Event as soon as
practicable, but in any event, no later than the later of forty eight (48)
hours after the affected Party becomes aware of the occurrence of the
Force Majeure Event or six (6) hours after the resumption of any
means of providing notice between the Company and the GOP, and
(ii) give the other Party a second notice, describing the Force Majeure
Event in reasonable detail and, to the extent which can reasonably be
determined at the time of such notice, providing a preliminary
evaluation of the obligations affected, a preliminary estimate of the
period of time that the affected Party shall be unable to perform such
obligations and other relevant matters as soon as practicable, but in
any event, no later than seven (7) days after the initial notice of the
occurrence of the Force Majeure Event is given by the affected Party.
When appropriate, or when reasonably requested so to do by the other
Party, the affected Party shall provide further notices to the other
Party, more fully describing the Force Majeure Event and its cause(s)
and providing or updating information relating to the efforts of the
affected Party to avoid and/or to mitigate the effect(s) thereof and
estimates, to the extent practicable, of the time that the affected Party
reasonably expects it shall be unable to carry out any of its affected
obligations due to the Force Majeure Event.

(b)

The affected Party shall provide notice to the other Party of
(i)

with respect to an ongoing Force Majeure Event, the cessation of the
Force Majeure Event, and
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its ability to recommence performance of its obligations under this
Agreement as soon as possible and in any event no later than seven (7)
days after the occurrence of each of the clauses (i) and (ii) herein.

(c)

Failure by the affected Party to give written notice of a Force Majeure Event
to the other Party within the forty eight (48) hour period or six (6) hour period
required under Section 13.2(a) shall not prevent the affected Party from giving
such notice at a later time; provided, however, that in such case, the affected
Party shall not be excused pursuant to Section 13.4 for any failure or delay in
complying with its obligations under or pursuant to this Agreement until such
notice has been given. If such notice is given within the forty eight (48) hour
period or six (6) hour period required by Section 13.2(a), the affected Party
shall be excused for such failure or delay pursuant to Section 13.4 from the
date of commencement of the relevant Force Majeure Event.

Section 13.3 Duty to Mitigate
The affected Party shall use all reasonable efforts (or shall ensure that its Contractors use all
reasonable efforts) to mitigate the effects of a Force Majeure Event, including, but not
limited to, the payment of reasonable sums of money by or on behalf of the affected Party
(or such Contractors), which sums are reasonable in light of the likely efficacy of the
mitigation measures.
Section 13.4 Delay Caused by Force Majeure
So long as the affected Party has, at all times since the occurrence of the Force Majeure
Event complied with the obligations of Section 13.3 and continues to so comply, then (i) the
affected Party shall not be liable for any failure or delay in performing its obligations (other
than an obligation to make a payment or provide security) under or pursuant to this
Agreement during the existence of a Force Majeure Event, and (ii) any performance
deadline that the affected Party is obligated to meet under this Agreement shall be extended;
provided, however, that no relief, including extension of performance deadlines, shall be
granted to the affected Party pursuant to this Section 13.4 to the extent that such failure or
delay would nevertheless have been experienced by the affected Party had the Force
Majeure Event not occurred. Other than for breaches of this Agreement by such unaffected
Party, the Party unaffected by the Force Majeure Event shall not bear any liability for any
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loss or expense suffered by the affected Party as a result of a Force Majeure Event.
Notwithstanding the foregoing, the GOP shall not be entitled to claim for itself, and shall
not be relieved of its obligations under this Agreement or under the Guarantee by the
occurrence of a Pakistan Political Event or a Change in Law.
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ARTICLE XIV
TERMINATION

Section 14.1 Termination for Default
(a)

Company Event of Default; Termination by the GOP. Each of the following
events shall be an event of default by the Company (each a “Company Event
of Default”), which, if not cured within the time period permitted (if any) to
cure, shall give rise to the right on the part of the GOP to terminate this
Agreement pursuant to Section 14.2 provided, however, that no such event
shall be a Company Event of Default (i) if it results from the GOP’s breach of
this Agreement or the Guarantee, (ii) if it results from a breach by the Power
Purchaser of the Power Purchase Agreement or (iii) if it occurs as a result of a
Force Majeure Event (except in the case of Section 14.1(a)(x)):
(i)

failure of the Company to achieve Construction Start within [

] days

after Financial Closing;
(ii)

failure of the Company to achieve the Commercial Operations Date
within [

(iii)

] days after the Required Commercial Operations Date;

after Construction Start Date but prior to the achievement of the
Commercial Operations Date, the failure of the Company to prosecute
the Project in a diligent manner for a period of thirty (30) consecutive
days without prior notice to, and the prior written consent of the GOP;

(iv)

after the Commercial Operations Date, an Abandonment by the
Company without prior notice to and the prior written consent of the
GOP that continues for a period of thirty (30) consecutive days;

(v)

other than the assignments or transfers to and by the Lenders
contemplated under Section 11.2, the assignment or transfer of the
Company’s rights or obligations in the assets identified in Section
11.2(a) without obtaining the prior written consent of the GOP or the
transfer, conveyance, loss, or relinquishment of the Company’s right
to own and/or operate the Complex or any material part thereof or to
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occupy the Site, to any Person (other than the Power Purchaser
pursuant to the Power Purchase Agreement) without the prior written
approval of the GOP;
(vi)

except for the purpose of amalgamation or reconstruction (provided,
that such amalgamation or reconstruction does not affect the ability of
the amalgamated or reconstructed entity, as the case may be, to
perform its obligations under this Agreement, and further provided
that such amalgamation has been agreed to by the GOP), the
occurrence of any of the following events: (a) the passing of a
resolution by the shareholders of the Company for the winding up of
the Company; (b) the voluntary filing by the Company of a petition of
bankruptcy, moratorium, or other similar relief; (c) the appointment of
a provisional liquidator in a proceeding for the winding up of the
Company after notice to the Company and due hearing, which
appointment has not been set aside or stayed within ninety (90) days
of such appointment; (d) the making by a court with jurisdiction over
the Company of an order winding up the Company that is not stayed
or reversed by a court of competent authority within ninety (90) days;

(vii)

any statement, representation, or warranty by the Company in this
Agreement proving to have been incorrect, in any material respect,
when made or when deemed to have been made, and such failure or
incorrect statement, representation, or warranty having a material and
adverse effect on the Company’s ability to perform its obligations
under this Agreement or on the obligations or liabilities of the GOP
under this Agreement;

(viii) exercise by the Lenders of their remedies under the Financing
Documents with respect to either the Complex, its assets or the
pledged Ordinary Share Capital, such that either the Company or its
management are removed by the Lenders from control of the Complex
or the Company and the failure by the Lenders to deliver an Election
Notice (as defined in Section 14.4) or to transfer the Complex and the
rights and obligations of the Company under the Agreement and the
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Power Purchase Agreement to a Transferee within two hundred and
forty (240) days thereafter;
(ix)

any material breach or default by the Company of or under this
Agreement or the Power Purchase Agreement that is not remedied
within thirty (30) days after notice from the GOP or the Power
Purchaser, as the case may be, stating that a material breach of such
agreement has occurred that could result in the termination of the
agreement, identifying the material breach in question in reasonable
detail and demanding remedy thereof; or

(x)

any default by the Company in the making of any undisputed payment
or payments required to be made by it under this Agreement or the
Power Purchase Agreement, as the case may be, on the due date
specified in such agreement that continues unpaid for thirty (30) days.

(b)

GOP Event of Default; Termination by the Company. Each of the following
events shall be an event of default by the GOP (each a “GOP Event of
Default”), which, if not cured within the time period permitted (if any) to
cure, shall give rise to the right on the part of the Company to terminate this
Agreement pursuant to Section 14.2; provided, however, that no such event
shall be a GOP Event of Default (i) if it results from a breach by the Company
of the Power Purchase Agreement or this Agreement, or (ii) if it occurs as a
result of an Other Force Majeure Event (except in the case of Section
14.1(b)(ii)):
(i)

the dissolution, pursuant to law, of the Power Purchaser, except for an
amalgamation, reorganization, reconstruction, or further privatization
of the Power Purchaser, where the GOP without interruption
guarantees the performance of the succeeding entity or entities on the
same terms and conditions as the Guarantee or such other commercial
security is provided for the obligation of the succeeding entity or
entities that in the reasonable business judgment of the Company
provides an adequate alternative to the Guarantee and all of the Power
Purchaser’s obligations under the Power Purchase Agreement are
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assigned pursuant to law or contractually assumed, through novation
or otherwise, by one (1) or more entities, each with the lead capacity
and appropriate commercial function to perform its obligations
thereunder;
(ii)

any default or defaults by the GOP in the making of any undisputed
payment or payments required to be made by it hereunder or under the
Guarantee on the due date for payment specified herein or in the
Guarantee that continues unpaid for thirty (30) days;

(iii)

any material breach or default by the GOP of or under this Agreement
that is not remedied within thirty (30) days after notice from the
Company to the GOP stating that a material breach of the Agreement
has occurred that could result in the termination of this Agreement,
identifying the material breach in reasonable detail, and demanding
remedy thereof;

(iv)

any material breach or default by the Power Purchaser of or under the
Power Purchase Agreement that is not remedied within thirty (30)
days after receipt of a notice from the Company to the Power
Purchaser, with a copy of the notice to the GOP, that states that a
material breach of the Power Purchase Agreement has occurred that
could result in the termination of the Power Purchase Agreement,
identifies the breach in reasonable detail and demands remedy thereof;

(v)

(A) any change in any applicable Laws of Pakistan (1) making
unenforceable, invalid, or void any material undertaking of the GOP
or the Power Purchaser under this Agreement, the Guarantee, or the
Power Purchase Agreement, or (2) making (aa) it unlawful for the
Company, the Lenders or the Investors to make or receive any
payment, to perform any obligation or to enjoy or enforce any material
right under this Agreement or any other document or agreement in the
Project Agreements (other than a Change in Law for which
compensation is provided in accordance with the Power Purchase
Agreement), or (bb) any such payment, the performance of any such
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material obligation or the enjoyment or enforcement of any such
material right unenforceable, invalid or void as a result of any such
change in law or (B) any decision, determination or other action, on or
after the date hereof, by NEPRA that does not result from a
proceeding initiated by the Company or is not expressly provided in or
contemplated by the Tariff Approval for Gas and RFO or this
Agreement and that has the effect of reducing the Tariff or any
component of the Tariff (each as in effect on the date of execution of
this Agreement); or
(vi)

any change in any of the Laws of Pakistan placing any material
restrictions or limitations (beyond those restrictions or limitations that
are in existence on the date of the execution of this Agreement) on the
ability of the Company to exchange Rupees for Dollars, Euro,
Japanese Yen or Pound Sterling or for Foreign Investors to repatriate,
any capital, dividends, distributions or other proceeds from the
Company (provided that such distributions do not arise in connection
with a breach of this Agreement), which restrictions or limitations
remain in place for more than one hundred and eighty (180) days
without an arrangement being provided to exempt the Company or its
Foreign Investors from all such restrictions and limitations;

(vii)

The expropriation, compulsory acquisition, or nationalization by the
GOP or any Public Sector Entity or any combination thereof of (i) any
Ordinary Share Capital, or (ii) any material asset or right of the
Company (except as contemplated by the Project Agreements);

(viii)

Any procurement by the GOP or any Public Sector Entity or any
combination thereof of (i) any Ordinary Share Capital if the result
would be for the GOP and/or one or more Federal Entities to acquire
control of the Company or its management (and there shall be an
irrebuttable presumption that the ownership by the GOP and/or any
Federal Entity of more than twenty five percent (25%) of the Ordinary
Share Capital shall constitute such control); or
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Any change in, or any change in the interpretation of, any of the Laws
of Pakistan (including the Constitution of Pakistan and any other
Laws of Pakistan that gives effect to the injunctions of Islam, being in
the case of a decision of a court, a decision which is no longer in
suspense as a result of an appeal) from and after the date of this
Agreement having the effect of making (A) unlawful, unenforceable,
invalid, or void any material undertaking of the GOP or the Power
Purchaser under this Agreement, the Guarantee or the Power
Purchase Agreement, as the case may be; or (B) unlawful for the
Company to make or receive or the Lenders or the Investors to receive
any payment (including interest), for the Company to perform any
obligation (except where the Company receives compensation in lieu
thereof pursuant to the Power Purchase Agreement) or to enjoy or
enforce any material right under this Agreement or any other Project
Agreement in relation to the Project, or (C) any such payment, the
performance of any such material obligation or the enjoyment or
enforcement of any such material right becoming unenforceable,
invalid or void as a result of any such change in the Laws of Pakistan,
which in the case of (A) (B) or (C) above, has a continuing effect for
more than one hundred and eighty (180) days without an arrangement
being provided to exempt the affected Party from the effect of such
change in the Laws of Pakistan.

Section 14.2 Termination Notices
(a)

Upon the occurrence of a GOP Event of Default or a Company Event of
Default, as the case may be, that is not cured within the applicable cure
period, if any, the non-defaulting Party may, at its option, initiate termination
of this Agreement by delivering a notice (a “Notice of Intent to Terminate”)
of its intent to terminate this Agreement to the defaulting Party. The Notice
of Intent to Terminate shall specify in reasonable detail the Company Event
of Default or the GOP Event of Default, as the case may be, giving rise to
such notice.
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Following delivery of the Notice of Intent to Terminate, the Party in default
may continue to undertake efforts to cure the Company Event of Default or
the GOP Event of Default, as the case may be, for a period of forty five (45)
days commencing on the delivery date of such notice in the case of a failure
by either Party to make payments, or for a period of ninety (90) days
commencing on the delivery of such notice in the case of any other Company
Event of Default or GOP Event of Default, as the case may be, (or such
longer period as the Parties may mutually agree) and if the default is cured at
any time prior to the delivery of a Termination Notice in accordance with
Section 14.2(c), then the non-defaulting Party shall have no right to terminate
this Agreement in respect of such cured Company Event of Default or GOP
Event of Default, as the case may be.

(c)

Subject to the provisions of Section 14.3 or Section 14.4, as the case may be,
upon expiration of the cure period described in Section 14.2(b) and unless the
Parties shall have otherwise agreed or unless the Company Event of Default
or GOP Event of Default, as the case may be, giving rise to the Notice of
Intent to Terminate shall have been remedied, the Party having given the
Notice of Intent to Terminate may terminate this Agreement by delivering a
Termination Notice to the other Party, whereupon this Agreement shall
terminate on the date (the “Termination Date”) specified in the Termination
Notice, which date shall not be earlier than ten (10) Business Days or later
than thirty (30) days following the date of delivery of the Termination Notice
to the other Party, and the provisions of Article XV shall apply.

Section 14.3 Notice to the GOP of the Power Purchaser’s Default
(a)

Anything in this Agreement notwithstanding, the Company shall not seek to
terminate the Power Purchase Agreement due to any default by the Power
Purchaser thereunder without first giving, with respect to any such default, a
copy of any notice required to be given to the Power Purchaser under Section
16.4 of the Power Purchase Agreement to the GOP, such notice to include a
reasonable description of such default and shall provide to the GOP the
opportunity to cure any such default within the same cure period as provided
to the Power Purchaser under the Power Purchase Agreement and such cure
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period to commence upon delivery of each such notice to the GOP. Each
such notice shall be deemed to have been delivered (a) when presented
personally to the GOP, (b) when transmitted by facsimile, or (c) five (5) days
after being deposited in a regularly maintained receptacle for the postal
service in Pakistan, postage prepaid, registered or certified, return receipt
requested, addressed to the GOP, at the address indicated in Section 18.1(a)
(or such other address as the GOP may have specified by written notice
delivered in accordance therewith).
(b)

No such rescission or termination of this Agreement or the Power Purchase
Agreement by the Company shall be effective without notice and expiration
of the cure period as provided in Section 14.3(a). The GOP may make or
perform, but shall be under no obligation to make any payment (other than is
required under the Guarantee) or to perform any act required of the Power
Purchaser under the Power Purchase Agreement with the same effect as if the
payment or act had been made or performed by the Power Purchaser. If the
GOP fails to cure or is unable or unwilling to cure a default of the Power
Purchaser within the cure periods provided to the Power Purchaser under the
Power Purchase Agreement, the Company shall have all of its rights and
remedies with respect to such default as set forth in this Agreement and the
Power Purchase Agreement; provided, however, that if the GOP is diligently
attempting to cure any default other than a payment default of the Power
Purchaser and demonstrable progress toward affecting such cure is being
made, the GOP shall be granted an additional period not exceeding ninety
(90) days to affect such cure before the Company may exercise its rights and
remedies with respect to such default set forth in this Agreement and the
Power Purchase Agreement.

Section 14.4 Notice to the Lenders of the Company’s Default
(a)

Anything in this Agreement notwithstanding, from and after the occurrence
of the Financial Closing, the GOP shall not seek to terminate this Agreement
as the result of any default of the Company without first giving a copy of any
notices required to be given to the Company under Section 14.2 to the
Lenders. The Lenders shall be entitled to cure or procure the cure of any such
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default within the cure period specified in Section 14.2(b), such cure period
shall commence upon delivery of each such notice to the Lenders. If there is
more than one (1) Lender, the Lenders will designate in writing to the GOP in
the acknowledgement contemplated by Section 11.2(f) an agent (the
“Agent”), and any notice required hereunder shall be delivered to such
Agent, such notice to be effective upon delivery to the Agent as if delivered to
each of the Lenders. Each such notice shall be in writing and shall be deemed
to have been delivered (a) when presented personally to the Lender or the
Agent, (b) when transmitted by facsimile to the number specified in
accordance with the procedure set forth below, or (c) five (5) days after being
deposited in a regularly maintained receptacle for the postal service in
Pakistan, postage prepaid, registered or certified, return receipt requested,
addressed to the Lender at the address indicated in the acknowledgement
contemplated by Section 11.2(f) (or such other address or to the Agent at such
address as the Lenders may have specified by written notice delivered in
accordance herewith). Any notice given by facsimile under this Section 14.4
shall be confirmed in writing delivered personally or sent by prepaid post, but
failure to so confirm shall not void or invalidate the original notice if it is in
fact received by the Lender or the Agent. Notwithstanding the foregoing, if
the address of the Lender or Agent is outside Pakistan, any notice delivered to
the Lender or Agent pursuant to this Section 14.4 shall be sent by
international courier or facsimile, and if sent by facsimile, confirmed by
international courier. The address and facsimile number for Lender or Agent
shall be provided to the GOP by the Company in the acknowledgement
contemplated by Section 11.2(f) and thereafter may be changed by the Lender
or the Agent by subsequent delivery of a notice to the GOP at the address or
facsimile number for the GOP provided in Section 18.1(a) (or at such other
address or facsimile number subsequently delivered to the Lender or the
Agent in accordance with this Section 14.4) and otherwise in accordance with
the requirements of Section 18.1(a).
(b)

No rescission or termination of this Agreement by the GOP shall be valid or
binding upon the Lenders without such notice, the expiration of such cure
period, and the expiration of the Extended Cure Period (as defined below)
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provided in this Section 14.4. The Lenders may make or procure, but shall be
under no obligation to make or procure, any payment or perform any act
required to be made or performed by the Company, with the same effect as if
made or performed by the Company. If the Lenders fail or are unable or
unwilling to cure or to procure the cure of any Company Event of Default
within the cure period under Section 14.2(b) as provided to the Company in
this Agreement, the GOP shall have all its rights and remedies with respect to
such default as set forth in this Agreement; provided, however, that if the cure
by the Lenders of the Company Event of Default requires the Lenders to take
control of and occupy the Complex, then before termination of the cure
period provided to the Company pursuant to Section 14.2(b), such cure period
commencing on the delivery of such notice to the Lenders, the Lenders shall
have a further period (the “Evaluation Period”) during which the Lenders
shall evaluate such default, the condition of the Complex and other matters
relevant to the actions to be taken by the Lenders concerning such default,
and which Evaluation Period shall end on the sooner to occur of (i) the
Lenders’ delivery to the GOP of a notice (“Election Notice”) that the Lenders
have elected to pursue their remedies under the Financing Documents and
assume the rights and obligations of the Company under this Agreement as
provided in Section 14.2, or (ii) thirty (30) days following the end of the cure
period under Section 14.2. Upon delivery of the Election Notice, the Lenders
shall be granted, to the extent that they diligently attempt to cure or to procure
the cure of such Company Event of Default, an additional period of one
hundred and eighty (180) days to cure any Company Event of Default (the
“Extended Cure Period”). In the event that the Lenders fail to cure or procure
the cure of any Company Event of Default required to be cured pursuant to
Section 14.2 on or before the expiration of the Extended Cure Period, the
GOP may exercise its rights and remedies with respect to such default set
forth in this Agreement, the GOP may immediately terminate this
Agreement, and such termination shall be effective on delivery to the Lenders
or the Agent of a notice of such termination.

59

Implementation Agreement

Privileged & Confidential

Section 14.5 Termination due to Political Events or Change in Law
If the Power Purchase Agreement is terminated pursuant to Article XV of the Power
Purchase Agreement as a result of a Pakistan Political Force Majeure Event, a Change in
Law or a Restoration schedule failure by the Company or by the Power Purchaser with the
approval of the GOP, as applicable, and the GOP is required or elects to acquire the
Complex as provided in Article XV, this Agreement shall immediately terminate and the
GOP shall pay to the Company the compensation provided in Article XV and the Complex
shall be transferred to the GOP or its designee in accordance with Article XV.
Section 14.6 Other Remedies
Subject to Section 7.1, the exercise of the right of a Party to terminate this Agreement, as
provided herein, does not preclude the Party from exercising other remedies that are
provided herein or are available at law. Remedies are cumulative, and the exercise of, or
failure to exercise, one or more remedy by a Party shall not limit or preclude the exercise of,
or constitute a waiver of, other remedies by that Party; provided, that the remedies and
Compensation Amounts provided in Article XV are the exclusive remedies available to each
Party with respect to any termination of this Agreement as a consequence of the events
described therein.
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ARTICLE XV

RIGHTS AND OBLIGATIONS OF PARTIES UPON TERMINATION
Section 15.1 Compensation Upon Termination
(a)

Company Event of Default. In the event the GOP terminates this Agreement
pursuant to Section 14.1(a) as a result of a Company Event of Default, the
GOP or its designee shall have the right, but shall not be required, to acquire
all of the Company’s rights, title and interests in and to the Complex;
provided, however, that if the GOP elects to acquire the Complex, the GOP
or its designee will acquire the Complex and simultaneously pay to the
Company the Compensation Amount set forth in Row 1 of Part I of Schedule
2 in accordance with the transfer provisions set out in Section 15.5 and
Section 15.6. If the GOP does not elect to purchase the Complex within sixty
(60) days following the Termination Date, the GOP shall have no further
rights or interest in, or obligations to, the Complex.

(b)

GOP Event of Default. In the event the Company terminates this Agreement
pursuant to Section 14.1(b)(i) through (ix) as a result of a GOP Event of
Default, the Company may elect to transfer the Complex to the GOP or its
designee and, in such event, the Complex shall be transferred to the GOP or
its designee and the GOP or its designee shall simultaneously pay the
Company the Compensation Amount set forth in Row 2 of Part I of Schedule
2 in accordance with the transfer provisions set out in Section 15.5 and
Section 15.6.

(c)

Termination Following Change in Law. In the event of a termination of the
Power Purchase Agreement by the Power Purchaser (with the approval of the
GOP) or the Company following a Change in Law pursuant to Article XV of
the Power Purchase Agreement, the GOP shall simultaneously pay the
Company the Compensation Amount set forth in Row 3 of Part I of Schedule
2 in accordance with the transfer provisions set out in Section 15.5 and
Section 15.6.
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Termination for Company Schedule Failure Following Other Force Majeure
Event. If, following an Other Force Majeure Event, the Power Purchaser
(with the approval of the GOP) terminates the Power Purchase Agreement
pursuant to Article XV thereof as a result of the Company’s failure to timely
complete the Restoration, the GOP or its designee shall have the right, but
shall not be required, to acquire all of the Company’s rights, title, and
interests in and to the Complex; provided, however, that the Company shall
transfer the Complex to the GOP or its designee and the GOP or its designee
shall simultaneously pay the Company the Compensation Amount set forth
in Row 4 of Part I of Schedule 2, in accordance with the transfer provisions of
Section 15.5 and Section 15.6. If the GOP does not elect to purchase the
Complex within thirty (30) days of receipt of a copy of a Termination Notice
(as defined in the Power Purchase Agreement) delivered by the Company to
the Power Purchaser thereunder, the GOP shall have no further rights to or
interest in the Complex.

(e)

Termination following Pakistan Political Event
(i)

If, following a Pakistan Political Event, the Power Purchaser (with the
approval of the GOP) and the Company agree or an expert determines
that Restoration is feasible, but the Power Purchaser, with the
approval of the GOP, elects to terminate the Power Purchase
Agreement, the GOP shall pay the Company the Compensation
Amount set forth in Row 5 of Part I of Schedule 2. The Company
shall transfer the Complex to the GOP or its designee and the GOP or
its designee shall simultaneously pay such Compensation Amount in
accordance with the transfer provisions of Section 15.5 and
Section 15.6.

(ii)

If, following a Pakistan Political Event, the Power Purchase
Agreement is terminated because the Power Purchaser (with the
approval of the GOP) and the Company agree or an expert determines
that Restoration is not feasible, the Company shall transfer the
Complex to the GOP or its designee and the GOP or its designee shall
simultaneously pay the Compensation Amount set forth in Row 6 of
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Part I of Schedule 2 in accordance with the transfer provisions of
Section 15.5 and Section 15.6.
(iii)

If, following a Pakistan Political Event, the Power Purchase
Agreement is terminated because the Power Purchaser (with the
approval of the GOP) and the Company agree or an expert determines
that Restoration is feasible, but the Company while using diligent
efforts is unable to obtain financing for the Restoration, the Company
shall transfer the Complex to the GOP or its designee and the GOP or
its designee shall simultaneously pay the Compensation Amount set
forth in Row 7 of Part I of Schedule 2 in accordance with the transfer
provisions of Section 15.5 and Section 15.6.

(iv)

If, following a Pakistan Political Event, the Power Purchaser, with the
approval of the GOP, terminates the Power Purchase Agreement in
accordance with Article XV thereof as a result of a failure to timely
complete a Restoration by the Company pursuant to the Power
Purchase Agreement, the Company shall transfer the Complex to the
GOP or its designee and the GOP or its designee shall simultaneously
pay the Compensation Amount set forth in Row 8 (where the
Company has used demonstrable good faith efforts to effect the
Restoration) or Row 11 (where the Company has failed to use
demonstrable good faith efforts to effect the Restoration) of Part I of
Schedule 2 in accordance with the transfer provisions of Section 15.5
and Section 15.6.

(v)

If, pursuant to the Power Purchase Agreement, a Pakistan Political
Event

materially affecting the operation of the Complex has

continued uninterrupted for more than one hundred and eighty
(180) days (without regard to the period of time that the effects thereof
may have continued), intermittent Pakistan Political Events materially
affecting the operation of the Complex have occurred for one hundred
and eighty (180) days (without regard to the time period that the
effects thereof may have continued) in any Year, or, following a
Change in Law, an expert has determined that Restoration or
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modification of the Complex is not technically feasible or the Power
Purchaser, with the approval of the GOP, has determined that the
costs of Restoration or modification are unacceptable and the Change
in Law has not been modified or rescinded to make such Restoration
or modification technically or financially acceptable to the Power
Purchaser and the Complex has not been operated for one hundred
and eighty (180 ) days, and either the Power Purchaser (with the
approval of the GOP) or the Company terminates the Power Purchase
Agreement pursuant to Article XV thereof, the Company shall transfer
the Complex to the GOP or its designee and the GOP or its designee
shall simultaneously pay the Compensation Amount set forth in Row
9 (for a Power Purchaser termination) or Row 10 (for a Company
termination) of Part I of Schedule 2 in accordance with the transfer
provisions in Section 15.5 and Section 15.6.
(vi)

If, following a revision of the Restoration Cost Estimate or the
Restoration Schedule pursuant Article XV of the Power Purchase
Agreement, the Power Purchaser (with the approval of the GOP)
elects to terminate the Power Purchase Agreement, the Company shall
transfer the Complex to the GOP or its designee and the GOP or its
designee shall simultaneously pay the Compensation Amount set forth
in Row 12 of Part I of Schedule 2 in accordance with the transfer
provisions of Section 15.5 and Section 15.6.

(f)

Use of Certain Insurance Proceeds.

Whenever the Power Purchase

Agreement is terminated pursuant to Article XV thereof following a Force
Majeure Event, and the GOP is obligated to pay compensation to the
Company pursuant to this Section 15.1 and insurance proceeds are available
in connection with the Force Majeure Event, the total amount of the net
proceeds made available or to be made available under the insurance policies
with respect to the Complex shall, if not used to effect a Restoration or make
repairs to the Complex, be used to pay the following items in the following
order of priority:
(i)

to the payment of all indebtedness secured by the Complex;
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then to the other compensation, if any, payable by the GOP to the
Company as set forth in Schedule 2; and

(iii)
(g)

then to the Company.

Assignment and Assumption of Fuel Supply Agreement. In the event of a
termination of this Agreement and the termination of the Power Purchase
Agreement and the transfer of the Complex to the GOP or its designee in
accordance with the provisions of this Article XV, at the written election of
the GOP, the Company shall assign one or both , as of the date of transfer of
the Complex, the Fuel Supply Agreement to the GOP or its designee, as
required by the GOP in such election, and the GOP or its designee, as the
case may be, shall assume all of the rights, benefits and obligations of the
Company under the Fuel Supply Agreement and Gas Supply Agreement
from and after the date of such transfer.

Section 15.2 Reimbursement
In the event of a termination of this Agreement for any reason other than a GOP Event of
Default, a Pakistan Political Event, or a Change in Law, prior to the Commercial
Operations Date, the Company shall reimburse the GOP for all costs and expenses
(including reasonable attorneys’ fees and expenses) relating to the Project incurred by the
GOP prior to the termination, which amount in any event shall not exceed two hundred
thousand Dollars ($200,000).
Section 15.3 Obligations Upon Termination
Upon expiration or earlier termination of this Agreement, the Parties shall have no further
obligations hereunder except for obligations that arose prior to or arise upon such expiration
or termination and obligations that expressly survive such expiration or termination
pursuant to this Agreement, provided, however, that notwithstanding anything to the
contrary in this Agreement, the rights and obligations set out in Article X (Foreign Currency
Exchange and Transfer of Funds), Article IX (Taxation and Import Controls), Article XVI
(Resolution of Disputes), and this Article XV (Rights and Obligations of the Parties on
Termination) shall survive any termination or expiration of this Agreement until all
provisions are fulfilled and all funds payable hereunder by the GOP are received by the
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Company or the Lenders upon the sale or other disposal of the assets related to the Project,
including, without limitation, proceeds from the enforcement by the Lenders of the security
created by the Company under or pursuant to the Project Agreements have been repatriated
and, if the Company or the Foreign Investors so desire in the case of Rupee funds,
converted by the Company or the Foreign Investors into Foreign Currency in accordance
with the terms of this Agreement and repatriated.
Section 15.4 Conditions of Transfer; Maintenance and Environmental Audit; and
Assignment of Maintenance Agreement.
Any transfer to the GOP (or its designee) of the Transferable Assets shall be free and clear of
all Liens and free and clear of all Environmental Liabilities and any Hazardous Materials,
except as are contained and maintained in accordance with Prudent Utility Practices and all
applicable Laws of Pakistan and have been notified to the GOP or its designee. In
furtherance of the foregoing, the Company agrees that:
(a)

Not later than the Transfer Date, the Company shall, at its sole cost and
expense, provide to the GOP a report by a reputable and qualified engineer or
engineering consulting firm reasonably acceptable to the GOP certifying that
as of the date of the report the Complex is in the condition and state of repair
and maintenance required by this Agreement (including, without limitation,
an adequate spare parts inventory on the Site), together with such inspection
reports, tests and other data reasonably adequate to substantiate the
conclusions reached in such report or, if such is not the case, a list of any
discrepancies and/or deficiencies in such condition and a remediation plan
and a cost estimate of the work required to remedy such discrepancies and/or
deficiencies as soon as reasonably practicable and in any event prior to the
Transfer Date. The Company, at its sole cost and expense, shall cause any
such discrepancies and/or

deficiencies including without limitation,

deficiencies in the spare parts inventory on the Site that would be maintained
at a power generation facility of a like-type to the Complex in accordance with
Prudent Utility Practices for a going concern to be fully corrected in
accordance with the engineer’s remediation plan, if any, contained in the
report prior to the Transfer Date. If such report includes a remediation plan,
the Company shall within thirty (30) days of delivery of the engineer’s report
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deposit funds in escrow sufficient to ensure the full execution of such plan, the
amount of which funds shall be estimated by the engineer and specified in the
engineer’s report or, if not so estimated in such report, shall be determined in
the reasonable judgment of the GOP. Funds held in escrow shall only be
released from the escrow account to pay for work carried out to effect the
remediation plan. Following the completion of all required remediation work,
as certified by the engineer, any funds remaining in the escrow account shall
be released to the Company. If the Company fails to place funds into escrow
as required hereunder, the GOP may deduct such amount from any payments
due to the Company hereunder.
(b)

Not later than the Transfer Date, the Company shall provide to the GOP an
inspection report by a reputable environmental consulting firm selected by the
Company and reasonably satisfactory to the Power Purchaser certifying that,
as of the date of the report, no Hazardous Materials are present on, in or
under the Complex or the Site or are leaking from the Site or, if such firm
cannot so certify due to the presence of Hazardous Materials on, in or under,
or Hazardous Materials are leaking from, the Site or the Complex, the report
shall identify the Hazardous Materials present and the extent of the
contamination in reasonable detail and the estimated costs to effectively
remediate such contamination and provide a remedial response plan and
covering such other environmental matters as the GOP shall reasonably
request in writing not later than ninety (90) days prior to the due date of such
report. The consulting firm’s report shall be updated with respect to all
matters required to be included following the completion of any remedial
action required to be undertaken under the report or plan. If the consulting
firm’s report, or any update thereof includes a remedial response plan the
Company shall within thirty (30) days of the delivery of the consulting firms’
report or any update thereof deposit funds into an escrow account sufficient to
ensure the full execution of the plan. Funds held in escrow shall only be
released from the escrow account to pay for work carried out to effect the
remedial response plan, the amount of which funds shall be estimated by the
consulting firm and specified in the consulting firm’s report or, if not so
estimated in the report, shall be determined in the reasonable judgment of
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GOP. Following the completion of all required remediation work, as certified
by the environmental consulting firm, any funds remaining in the escrow
account shall be released to the Company. If the Company fails to place funds
into escrow as required hereunder, such amounts may be deducted from any
payments due to the Company hereunder, and shall apply such funds to the
purposes contemplated hereunder.
(c)

If there is a long term services agreement that the Company has used as the
basis for satisfying the obligation to establish a Reserve Fund under Section
9.9 of the Power Purchase Agreement, such agreement must be assignable
through novation to the GOP or its designee upon the transfer of the
Complex to the GOP or its designee pursuant to this Article XV. In
connection with, and at the time of, any transfer of the Complex to the GOP
or its designee, the GOP shall have the right but not the obligation to have the
long term services agreement assigned through novation to it or its designee.
The Company shall take all actions reasonably necessary to effect such
novation following notice of such election from the GOP.

Section 15.5 Payment of Compensation Amounts
(a)

As soon as reasonably practicable and in any event no later than sixty (60)
days after the Termination Date, the Company shall submit an invoice (the
“Termination Invoice”) to the GOP setting out the amounts payable by GOP,
if any, to the Company pursuant to Section 15.1. The Termination Invoice
shall be accompanied by a certification of a reputable international
accountancy firm, experienced in the methods of valuation of utility assets,
verifying the calculation of all of the elements listed in the Termination
Invoice, which calculation shall be used in the preparation of the Termination
Invoice.

(b)

The GOP shall pay to the Company the amount shown in the Termination
Invoice (less any amounts the GOP or the Power Purchaser is owed by the
Company under this Agreement or under the Power Purchase Agreement) no
later than the date (the “Transfer Date”) that is not later than one hundred
and eighty (180) days following the Termination Date. On the Transfer Date,

68

Implementation Agreement

Privileged & Confidential

such payment shall be made by the GOP and simultaneously the Transferable
Assets shall be transferred to the GOP or its designee.
(c)

Payments of amounts due and payable in respect of any Termination Invoice
not made by the GOP by the date specified in Section 15.5(b) shall bear
interest at a rate per annum equal to the Delayed Payment Rate.

(d)

If any Tax is imposed on or withheld from payments to be made by the GOP
to the Company under this Article XV in connection with a transfer to the
GOP or its designee of the Transferable Assets, then such payments to the
Company shall be increased by an amount such that the Company will
receive the same amount which it would in exchange for the Transferable
Assets had no such Tax been imposed or withheld.

(e)

The Parties acknowledge and agree that it would be difficult or impossible to
determine at the date of this Agreement with absolute precision the amount of
damages that would or might be incurred by the Company or the GOP as a
result of the termination of this Agreement (and the Power Purchaser as a
result of termination of the Power Purchase Agreement). The Parties agree
that the Compensation Amounts payable by the GOP or its designee pursuant
to and under this Article 15.5(b) and Schedule 2 are in lieu of actual damages
and are the Parties’ reasonable and genuine estimates for the losses that may
reasonably be anticipated from such termination, and do not constitute a
penalty.

Section 15.6 Transfer of the Complex to the GOP following Termination
(a)

Following any termination of this Agreement where the GOP elects or is
required to acquire the Complex, on the Transfer Date, the Company shall
transfer to the GOP or its designee and the GOP or its designee shall pay the
applicable Compensation Amount and shall simultaneously acquire from the
Company, all of the Company’s right, title and interest in and to the
Transferable Assets. The “Transferable Assets” shall comprise the Complex,
the Site and the Back-Up Metering System, in each case together with all
equipment and machinery, including spare parts and vehicles, and all
operating manuals and design drawings relating thereto. If there is a long term
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services agreement that the Company has used as the basis for satisfying the
obligation to establish a Reserve Fund under Section 9.9 of the Power
Purchase Agreement, such agreement shall constitute a part of the
Transferable Assets.
(b)

Where the GOP elects or is required to acquire the Complex, the Company
shall transfer the Transferable Assets to the GOP or its designee, as applicable,
on the Transfer Date. The Company shall have the right, but not the
obligation, to transfer the Transferable Assets to the GOP or its designee prior
to the Transfer Date on not less than thirty (30) days prior notice to the GOP.
Such transfer shall not relieve the GOP of its payment obligations under this
Article XV.
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ARTICLE XVI
RESOLUTION OF DISPUTES

Section 16.1 Resolution by Parties
In the event that a Dispute arises, the Parties shall attempt in good faith to settle such
Dispute by mutual discussions within thirty (30) days after the date that the disputing Party
gives written notice of the Dispute to the other Party. During such mutual discussions and
any resolution procedure instituted pursuant to this Article XVI the Parties shall faithfully
continue to perform their respective obligations under this Agreement.
Section 16.2 Determination by Expert
(a)

In the event that the Parties are unable to resolve a Dispute in accordance
with Section 16.1 within the time periods set forth therein, then either Party,
in accordance with this Section 16.2, may refer the Dispute to an expert (the
“Expert”) for consideration of the Dispute and to obtain a recommendation
from the Expert as to the resolution thereof. Notwithstanding the foregoing,
either Party may require that any Dispute be referred for resolution to
arbitration pursuant to Section 16.3 without first referring it to an Expert.

(d)

The Party initiating submission of the Dispute to the Expert shall provide the
other Party with a notice stating that it is submitting the Dispute to an Expert
and nominating the Person it proposes to be the Expert. Within fifteen (15)
days of receiving such notice, the other Party shall notify the initiating Party
whether such Person is acceptable, and if such nominated expert is not
acceptable to the responding Party, the responding Party shall propose a
Person to be the Expert. If the Party receiving such notice fails to respond or
notifies the initiating Party that the Person is not acceptable or nominates an
expert that is not acceptable to the initiating Party, the Parties shall meet
within five (5) Business days and discuss in good faith for a period of five (5)
days to agree upon a Person to be the Expert. Failing nomination by the
responding Party of an expert within the period provided or failing such
agreement by the Parties of the Expert, at the end of the meeting, the
President of the Pakistan Institute of Chartered Accountants (for financial or
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billing matters) or the Vice-Chancellor of University of Engineering and
Technology, Lahore (UET) (for technical matters) shall be requested to select
the Expert, and the selection of the Expert by the relevant selecting entity
shall be binding on the Parties; provided, however, that the selecting entity
shall be directed that, unless the Parties otherwise agree in writing, the Expert
shall not be a national of the jurisdiction of either Party or of the jurisdiction
of any Investor or group of Investors holding directly or beneficially more
than five percent (5%) of the Company nor shall any such Expert be an
employee or agent or former employee or agent or have a material interest in
the business of any such Person.
(e)

(i)

Consideration of the Dispute by an Expert shall be initiated by the
Party who is seeking consideration of the Dispute by concurrently
submitting to both the Expert and the other Party, written materials
setting forth:
(A)

a description of the Dispute;

(B)

a statement of the initiating Party’s position, and whether a
hearing is requested by such Party; and

(C)
(ii)

copies of records supporting the initiating Party’s position.

Within ten (10) days of the date that a Party has submitted the
materials described in Section 16.2(c)(i), the other Party may submit to
the Expert, with copies to the other Party:
(A)

a description of the Dispute;

(B)

a statement of such Party’s position and, if not already
requested, whether a hearing is requested by such Party; and

(C)

copies of any records supporting the Party’s position.

The Expert shall consider any such information submitted by the responding
Party and may consider any additional information submitted by either Party
at a later date but, in such event, the other Party shall be concurrently
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provided with such information and shall be allowed reasonable opportunity
to respond thereto.
(f)

Each Party shall have access to the other Party’s relevant records and be
entitled to receive copies of the records submitted by the other Party.

(g)

Each Party shall designate one person knowledgeable about the issues in
Dispute who shall be available to the Expert to answer questions and provide
any additional information requested by the Expert. Except for such person,
a Party shall not be required to, but may, provide oral statements or
presentations to the Expert or make any particular individuals available to the
Expert. If a hearing is requested by either Party pursuant to Section
16.2(c)(i)(B), the Expert shall nominate a time and place for a hearing of the
Parties on the Dispute.

(h)

The Expert shall provide a recommendation within fifteen (15) days after the
ten (10) day response period provided in Section 16.2(c) has expired or within
such further time as is agreed in writing by the Parties. If the Expert’s
recommendation is given within such fifteen (15) day period, as may be
extended by the Parties, the Parties may review and discuss the
recommendation with each other in good faith for a period of ten (10) days
following delivery of the recommendation before proceeding with any other
actions.

(i)

The proceedings shall be without prejudice to any Party, and any evidence
given or statements made in the course of this process may not be used
against a Party in any other proceedings. The process shall not be regarded as
an arbitration and the laws relating to commercial arbitration shall not apply.

(j)

Unless the Parties agree in writing at the time the Expert is selected, stating
that the decision of the Expert shall be binding, the recommendation of the
Expert shall not be binding; provided, however, that if arbitration proceedings
in accordance with Section 16.3 have not been commenced within seventyfive (75) days from the date the Expert’s recommendation was received by the
Parties in accordance with Section 16.2(f) the Expert’s recommendation shall
be final and binding on the Parties, and any right of such Parties to resort to
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arbitral, judicial or other proceedings in relation to the subject matter of the
recommendation shall stand waived to the fullest extent permitted by law.
(k)

Subject to Section 16.2(h), if a Party does not accept the recommendation of
the Expert with respect to the Dispute or if the Expert has not provided a
recommendation within the time period specified in Section 16.2(f), either
Party may initiate arbitration proceedings in accordance with Section 16.3.

(l)

The costs of engaging an Expert shall be borne equally by the Parties and each
Party shall bear its costs in preparing materials for, and making presentations
to, the Expert.

(m)

The failure of any Party to comply with the provisions and time periods set
out in this Section 16.2 shall not prevent (i) the Expert from proceeding;
and/or (ii) any Party from requesting that the Expert proceedings be
terminated and the matter referred immediately to arbitration in accordance
with Section 16.3.

(n)

Either Party may serve a written notice on the other Party within thirty (30)
days of the Expert’s decision having been notified to it, stating its intention to
refer the matter in Dispute to arbitration, provided that the notifying Party
implements fully the decision of the Expert before commencing the procedure
to refer the Dispute to arbitration and commences the procedure to refer the
Dispute to arbitration within a further forty-five (45) days period after serving
such notice. Notwithstanding anything to the contrary expressed in this
Article XVI, either Party may require arbitration of a Dispute pursuant to
Section 16.3 without reference to an Expert under this Section 16.2.

Section 16.3 Arbitration
(a)

Any Dispute arising out of or in connection with this Agreement that has not
been resolved following the procedures set forth in Sections 16.1 and 16.2 or
has been required by a Party to be referred to arbitration without reference to
an Expert, shall be settled by arbitration in accordance with the rules of the
London Court of International Arbitration as in effect on the date of this
Agreement (the “Rules”) by one (1) arbitrator appointed in accordance with
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the Rules. The arbitration proceedings shall be conducted, and the award
shall be rendered, in the English language.
(b)

If under the Laws of Pakistan the application of the Rules to the arbitration
established for the resolution of a Dispute would not result in an enforceable
award then such Dispute shall be finally settled by arbitration under the Rules
of Arbitration of the United Nations Commission and International Trade
Law (“UNCITRAL Rules”) as in effect on the date of this Agreement by one
(1) arbitrator appointed in accordance with the UNCITRAL Rules.

(c)

The arbitration shall be conducted in Islamabad, Pakistan; provided,
however, that if the amount in Dispute is greater than five million Dollars
($5,000,000) or the amount of such Dispute together with the amount of all
previous Disputes submitted for arbitration pursuant to this Section 16.3
exceeds seven million Dollars ($7,000,000) or an issue in Dispute is (i) the
legality, validity or enforceability of this Agreement or any material provision
hereof, or (ii) the termination of this Agreement, then either Party may, unless
otherwise agreed by the Parties, require that the arbitration be conducted in
London, United Kingdom in which case the arbitration shall be conducted in
London. Except as awarded by the arbitrator and except as hereinafter
provided, each Party shall be responsible for its own costs incurred by it in
connection with an arbitration hereunder. Notwithstanding the foregoing, if
either Party requires that arbitration of any Dispute be conducted in London
the arbitration shall be conducted in London and if the Dispute is not of a
type that could have been conducted in London in accordance with the
provisions of the foregoing sentence, the Party requiring that arbitration be
conducted in London shall pay all costs of arbitration as and when incurred
by the other Party (including out of pocket costs but excluding any award
made by the arbitrator) in excess of the costs that would have been otherwise
incurred by such other Party had the arbitration been conducted in Islamabad,
Pakistan; provided, further, that the Party requiring that arbitration be
conducted in London may seek a determination that the Dispute or the
defence thereof is spurious and without any merit whatsoever, and upon such
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a final and binding determination, any amounts paid to the other Party to
cover such excess costs shall be returned to the paying Party.
(d)

Unless the Parties otherwise agree, no arbitrator appointed pursuant to this
Section 16.3 shall be a national of the jurisdiction of either Party or of the
jurisdiction of any Investor that directly or beneficially owns five percent (5%)
or more of the Ordinary Share Capital, nor shall any such arbitrator be an
employee or agent or former employee or agent of the Power Purchaser, the
Company, the Lenders or any Investor that directly or beneficially owns five
percent (5%) or more of the Ordinary Share Capital.

Section 16.4 Commercial Acts
The GOP unconditionally and irrevocably agrees that the execution, delivery and
performance by it of this Agreement constitutes its private and commercial acts.
Section 16.5 Sovereign Immunity; Jurisdiction
(a)

The GOP hereby irrevocably and unconditionally agrees that:
(i)

should any proceedings be brought against the GOP or its assets, other
than its aircraft, naval vessels and other defence related assets or assets
protected by the diplomatic and consular privileges provisions of any
legislation (the “Protected Assets”) in any jurisdiction in connection
with this Agreement or any of the transactions contemplated by this
Agreement, no claim of immunity from such proceedings will be
claimed by or on behalf of the GOP on behalf of itself or any of its
assets (other than the Protected Assets);

(ii)

it waives any right of immunity which it or any of its assets (other than
the Protected Assets) now has or may in the future have in any
jurisdiction in connection with any such proceedings; and

(iii)

consents generally in respect of the enforcement of any judgment
against it in any such proceedings in any jurisdiction to the giving of
any relief or the issue of any process in connection with such
proceedings (including without limitation, the making, enforcement or
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execution against or in respect of any of its assets whatsoever (other
than the Protected Assets)) regardless of its use or intended use.
(b)

The Company hereby unconditionally and irrevocably consents generally to
the jurisdiction, with respect to itself and any and all of its assets and property
that it now has or may thereafter acquire, of any court of competent
jurisdiction for any action filed by the GOP to enforce any award or decision
of any arbitrator who was duly appointed under this Agreement to resolve
any Dispute between the Parties. The Company waives any objection that it
may now or hereafter have to the venue of any action or proceeding brought
as consented to in this Section 16.5(b), and specifically waives any objection
that any such action or proceeding has been brought in an inconvenient
forum and agrees not to plead or claim the same. The Company agrees that
service of process in any such action or proceeding may be effected in any
manner permitted by the law applicable to the aforementioned court. The
Company irrevocably waives any and all rights it may have to enforce any
judgment or claim against the Protected Assets in the courts of any
jurisdiction.

(c)

For the avoidance of doubt, any Dispute or difference between the Parties as
to whether either Party has complied with the affirmation set out in this
Section 16.5 shall be referred for determination under Section 16.3 and shall
fall within the definition of Dispute.
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ARTICLE XVII
GUARANTEE

Within five (5) Business Days of receiving notice in writing from the Agent that the
Financing Documents have been executed between the Lenders and the Company, which,
together with equity commitments, evidence sufficient financing for the construction of the
Complex, and that all conditions precedent for the initial availability of funds under the
Financing Documents have been satisfied (other than the receipt by the Company of the
Guarantee) and the delivery of the Company Letter of Credit in accordance with the terms
of the Power Purchase Agreement has been made, the GOP shall execute and deliver to the
Company the Guarantee.
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ARTICLE XVIII

MISCELLANEOUS PROVISIONS
Section 18.1 Notices
(a)

Except as otherwise expressly provided in this Agreement, all notices or other
communications to be given or made hereunder shall be in writing, shall be
addressed for the attention of the persons indicated hereinbelow, and shall
either be delivered personally or sent by courier, registered or certified mail or
facsimile.

The addresses for service of the Parties and their respective

facsimile numbers shall be:
If to the GOP:

Private Power & Infrastructure Board
50, Nazimuddin Road, F-7/4,
Islamabad, Pakistan

Attention:

Managing Director

Telephone No:

(051) 920-5421

Facsimile No:(051) 921-5723
If to the Company:
Attention:

[

]

Chief Executive Officer

Telephone No:
Facsimile No:

[
[

]

]

All notices shall be deemed delivered (i) when presented personally, (ii) if
received on a business day for the receiving Party, when transmitted by
facsimile to the receiving Party’s facsimile number specified hereabove and, if
received on a day that this is not a business day for the receiving Party, on the
first business day of the receiving Party following the date transmitted by
facsimile to the receiving Party’s facsimile number specified hereabove, (iii)
two (2) days after being delivered to a courier for overnight delivery,
addressed to the receiving Party, at the address indicated hereabove or,
(iv) five (5) days after being deposited in a regularly maintained receptacle for
the postal service in Pakistan, postage prepaid, registered or certified, return
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receipt requested, addressed to the receiving Party, at the address specified
hereabove (or such other address as the receiving Party may have specified by
written notice delivered to the delivering Party at its address or facsimile
number specified above). Any notice given by facsimile shall be confirmed in
writing delivered personally or sent by registered or certified mail, but the
failure to so confirm shall not void or invalidate the original notice if it is in
fact received by the Party to which it is addressed.
(b)

Any Party may by notice change the addressee and/or address to which such
notices and communications to it are to be delivered or mailed.

Section 18.2 Governing Law
This Agreement and the rights and obligations of the Parties hereunder shall be governed by
and construed in accordance with the laws of Pakistan.
Section 18.3 Amendment
This Agreement can be amended only by agreement between the Parties in writing,
executed by a duly authorized representative of each of the Parties. No amendment of the
Power Purchase Agreement shall increase the liability of the GOP under this Agreement or
the Guarantee, unless such amendment is approved in writing by the GOP.
Section 18.4 Third Parties
This Agreement is intended solely for the benefit of the Parties, and nothing in this
Agreement shall be construed to create any rights in, duty to, standard of care to, or any
liability to, any Person not a Party.
Section 18.5 No Waiver
(a)

No waiver by either Party of any default or defaults by the other Party in the
performance of any of the provisions of this Agreement:
(i)

shall operate or be construed as a waiver of any other or further default
whether of a like or different character; or
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shall be effective unless in writing duly executed by a duly authorized
representative of such Party.

(b)

Neither the failure by either Party to insist on any occasion upon the
performance of the terms, conditions and provisions of this Agreement, nor
time or other indulgence granted by one (1) Party to the other, shall act as a
waiver of such breach or acceptance of any variation or the relinquishment of
any such right or any other right hereunder, which shall remain in full force
and effect.

Section 18.6 Relationship of the Parties
This Agreement shall not be interpreted or construed to create an association, joint venture,
or partnership between the Parties or to impose any partnership obligation or liability upon
either Party. Neither Party shall have any right, power or authority to enter into any
agreement or undertaking for, or act on behalf of, or to act as or be an agent or
representative of, or to otherwise bind the other Party.
Section 18.7 Survival
Cancellation, expiration or earlier termination of this Agreement shall not relieve the Parties
of obligations that, by their nature, should survive such cancellation, expiration or
termination, including, without limitation, warranties, remedies, promises of indemnity and
confidentiality.
Section 18.8 Language
The language for the purpose of administering this Agreement shall be English.
Section 18.9 Entirety
This Agreement together with the Letter of Support is the full and final expression of the
agreement between the Parties on the matters contained herein and all other prior written or
oral representations, understandings, offers or other communications of every kind between
the Parties in relation to the Project prior to this Agreement are hereby abrogated and
withdrawn. Upon the occurrence of Financial Closing and the full effectiveness of this
Agreement, except as provided in the last sentence of this Section 18.9, this Agreement shall
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constitute the full and final expression of the agreement between the Parties on the matters
contained herein and the Letter of Support shall be of no effect. Until the occurrence of
Financial Closing, to the extent of any inconsistency between the provisions of the Letter of
Support and the provisions of this Agreement which are then effective, the Letter of Support
shall be controlling as to the rights and obligations of the Parties in relation to the Project.
Until the Commercial Operations Date, the Letter of Support together with Section 2.2 shall
exclusively govern the rights and obligations of the Parties in relation to Performance
Guarantee.
Section 18.10 Confidentiality
(a)

Each of the Parties and their Contractors, subcontractors, consultants and
agents and each of their respective successors and permitted assigns shall hold
in confidence all documents and other information, whether technical or
commercial, supplied to it by or on behalf of the other Party, relating to the
design and construction of the Power Purchaser Interconnection Facilities and
the design, construction, insurance, operation, maintenance, management and
financing of the Complex, and all information and documents obtained by it
in the course of any inspection performed in accordance with the terms of this
Agreement, and shall not, without the consent of the other Party, save as
required by law or appropriate regulatory authorities, prospective lenders to,
or investors in the Company and their professional advisers, publish or
otherwise disclose or use the same for its own purposes otherwise than as may
be required to perform its obligations under this Agreement. Notwithstanding
the above, nothing herein contained shall preclude the use of provisions
similar to those contained in this Agreement and the other Agreements
referred to herein and in agreements prepared and issued or to be prepared
and issued in connection with other projects by the GOP.

(b)

The provisions of paragraph (a) hereabove shall not apply to:
(i)

any information in the public domain otherwise than by breach of this
Agreement;
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information in the possession of the receiving Party thereof before
divulgence as aforesaid, and which was not obtained under any
obligation of confidentiality.

Section 18.11 Successors and Assigns
This Agreement shall be binding upon, and inure to the benefit of, the Parties and their
respective successors and permitted assigns.
Section 18.12 No Liability for Review
No review, non-objection or approval by the GOP or any Relevant Authority of any
agreement, document, instrument, drawing, specifications or design proposed by the
Company shall relieve the Company from any liability that it would otherwise have had for
its negligence in the preparation of such agreement, document, instrument, drawing,
specification or design or failure to comply with the applicable Laws of Pakistan with
respect thereto, or to satisfy the Company’s obligations under this Agreement, nor shall the
GOP be liable to the Company or any other Person by reason of its review and approval of
an agreement, document, instrument, drawing, specification, or design.
Section 18.13 Affirmation
(a)

The Company hereby declares that it has not obtained or induced the
procurement of this Agreement or the Power Purchase Agreement or any
contract, consent, approval, right, interest, privilege or other obligation or
benefit related to this Agreement or the Project from the GOP, any Relevant
Authority or any Public Sector Entity through any corrupt or illegal business
practice.

(b)

Without limiting the generality of the foregoing, the Company represents and
warrants that it has fully disclosed in writing all commissions, brokerage and
other fees, and other compensation (other than compensation paid to
employees of the Company for services provided) paid or payable to any
Person within or outside Pakistan in relation to the Project and has not given
or agreed to give and shall not give, or agree to give to any Person within or
outside Pakistan either directly or indirectly through any natural or juridical
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Person, including its affiliates, employees, agents, associates, brokers,
consultants, officers, directors, promoters, shareholders, sponsors or
subsidiaries (and any of their employees, agents, associates, brokers,
consultants, officers, directors, promoters, shareholders or sponsors), any
commission, gratification, bribe, finder’s fee or kickback, whether described
as consultation fee or otherwise, with the object of obtaining or inducing the
procurement of this Agreement or the Power Purchase Agreement or any
contract, right, interest, privilege or other obligation or benefit related to this
Agreement or the Project from the GOP, any Relevant Authority or any
Public Sector Entity, except that which has been expressly declared pursuant
hereto.
(c)

The Company accepts full responsibility and strict liability for making any
false declaration, not making full disclosure, misrepresenting facts or taking
any action likely to defeat the purpose of the representations and warranties
contained in this Section 18.13 and the declarations required by this Section
18.13. It agrees that any contract, consent, approval, right, interest, privilege
or other obligation or benefit obtained or procured as aforesaid shall, without
prejudice to any other right and remedies available to the GOP, shall be
voidable and without legal effect at the option of the GOP.

(d)

Notwithstanding any rights and remedies that are available to and may be
exercised by the GOP in this regard, the Company agrees to indemnify the
GOP for any loss or damage incurred by it on account of its corrupt business
practices and further pay compensation to the GOP in an amount equivalent
to ten (10) times the amount of any commission, gratification, bribe, finder’s
fee or kickback paid or given by the Company (either directly or indirectly
through any natural or juridical Person, including its affiliates, employees,
agents, associates, brokers, consultants, officers, directors, promoters,
shareholders, sponsors or subsidiaries (and any of their employees, agents,
associates, brokers, consultants, officers, directors, promoters, shareholders or
sponsors),

as aforesaid for the purpose of obtaining or inducing the

procurement of this Agreement or the Power Purchase Agreement or any
contract, consent, approval, right, interest, privilege or other obligation or
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benefit related to this Agreement or the Project from the GOP, any Relevant
Authority or any Public Sector Entity.
Section 18.14 Counterparts
This Agreement may be executed in two (2) or more original copies and each such copy
may be executed by each of the Parties in separate counterparts, each of which copies when
executed and delivered by the Parties, shall constitute an original, but all of which shall
together constitute one (1) and the same instrument.
Section 18.15 Accounts and Reports
(a)

Appointment of Auditors.

The Company shall make arrangements with

respect to the installation and operation of an accounting and cost control
system and for the appointment, as auditors, of a reputed firm of independent
chartered accountants reasonably acceptable to the GOP.
(b)

Right of Inspection. The Company shall permit representatives of the GOP,
on reasonable notice, to enter upon and inspect the Complex and the design,
construction, operation, and maintenance thereof. The Company shall
maintain complete and accurate records accounting for all transactions
relating to any Restoration of the Complex, which records shall be subject to
inspection and audit by the GOP.

(c)

Periodic Reports.
(i)

The Company shall furnish to the GOP two copies of: (A) all
documents filed in compliance with the requirements of the
Companies Ordinance, 1984, as amended or superseded from time to
time, as soon as available but in any event within sixty (60) days of
filing; and (B) if the Company is not required to file its audited
accounts and financial statements under the Companies Ordinance,
1984, the annual audited financial statements of the Company not
later than one hundred and fifty (150) days following the end of the
relevant year.
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The Company shall, as soon as available, furnish to the GOP: (A) a
report on any factors materially and adversely affecting, or that might
materially and adversely affect, the Project or the Company’s business
and operations; and (B) copies of the Monthly progress reports and
any other construction related reports given to the Power Purchaser.

(d)

Reporting of Changes. The Company shall, at least fourteen (14) days prior
to its becoming effective, report to PPIB any contemplated (i) material change
in its Memorandum and Articles of Association; (ii) change in its fiscal year;
(iii) change in the constitution of its Board of Directors; (iv) change in its
Chief Executive Officer, and (v) without prejudice to Section 12.3,
registration of a transfer of Ordinary Share Capital to any Person who thereby
becomes a registered holder of greater than five (5) percent of the issued
Ordinary Share Capital, or of a transfer of Ordinary Share Capital to or from
a Person or entity who, immediately prior to such transfer, held greater than
five (5) percent of the issued Ordinary Share Capital.

(e)

Lists of Lenders and Creditors. Together with the periodic reports required
by Section 18.15(c)(i) and (ii), the Company shall also furnish to GOP a list of
the Lenders and each of its creditors to which the Company has an
outstanding obligation of five hundred thousand Dollars ($500,000) or more,
along with statements or schedules of repayment of local and foreign
loans/debts to such Lenders and creditors duly certified by its auditors on a
six (6) monthly basis in each Year.

The report shall also indicate any

changes, as compared to the report submitted the previous Year that might
have occurred.
(f)

Information Regarding Statutory Notice/Winding Up Proceedings
(i)

The Company shall, within seven (7) days of receipt thereof, provide a
copy of any notice that the Company may be served under Sections
305 and 306 (as such sections may be amended, modified or relocated)
of the Companies Ordinance, 1984 by any of the Lenders or its
creditors.
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The Company shall provide to the GOP all information in respect of
any further actions taken by the Lenders or its creditors following any
notice under Sections 305 and 306 (as such sections may be amended,
modified or relocated) of the Companies Ordinance, 1984.

(g)

Failure by the Company to submit Reports, Documents and Information: In
addition to the rights the GOP may have under this Agreement or under the
Laws of Pakistan, in the event that the Company fails to submit any of the
documents, reports or information as and when required under this
Agreement, the GOP shall be entitled to assess against and recover from the
Company fines and costs established from time to time by the PPIB for such
non-compliance. Such fines and costs shall be paid to the PPIB within ten
(10) Business Days of notice of such non-compliance and assessment by the
PPIB provided that such fines and costs shall not exceed an amount equal to
three hundred Dollars ($300) for each Day that such documents, reports or
information remains outstanding commencing from the date that notice
thereof is delivered by the PPIB to the Company.
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IN WITNESS WHEREOF, the Parties have entered into this Agreement as of the date first
hereinabove written.
For and on behalf of
THE
PRESIDENT
OF
REPUBLIC OF PAKISTAN

THE

ISLAMIC

For and on behalf of
THE ISLAMIC REPUBLIC OF PAKISTAN

By:

[

By:

Managing Director,
Private Power & Infrastructure Board, and
Additional Secretary, Ministry of Water & Power
]

Chief Executive Officer

Witness:
Name:
Witness:
Name:
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SCHEDULE 1
SPECIFIED CONSENTS

PART I – COMPANY CONSENTS REQUIRED FOR FINANCIAL CLOSING
S.No

Particulars of Company Consent

Relevant
Authority
PPIB

1.

Gas allocation letter authorizing the use of Gas as and when available
as fuel at the Complex.

2.

Approval to open and operate Foreign Currency account or accounts
of the Company in Pakistan to receive and retain therein Foreign
Currency remitted from abroad for issuance of shares to Foreign
Investors and in respect of any claim against Contractors/insurers/reinsurers for as long as the shares are issued and to remit the Foreign
Currency from Pakistan to such Foreign Investors (if the shares are
not issued).

SBP

3.

Approval to open and operate Foreign Currency account(s) of the
Company outside Pakistan to receive and retain therein (i) the
amounts received in respect of claims against Contractors/
insurers/re-insurers without requiring the same to be routed through
bank account(s) of the Company in Pakistan, and (ii) the Foreign
Currency remitted from Pakistan, and to use the amounts mentioned
in clauses (i) and (ii) for the purposes of the Project and as
contemplated in the Implementation Agreement.

SBP

4.

Approval for remitting and retaining the Company’s revenue in
Foreign Currency, as and when expressly authorised, in bank
account(s) of the Company established with banks outside Pakistan
and to use the amounts therein for meeting its Foreign Currency
obligations to Foreign Investors and to its Contractors in respect of
the construction and operation of the Complex, in accordance with
the Implementation Agreement.

SBP

5.

Such consents, authorizations and permissions as are required under
the Regulation of Generation, Transmission and Distribution of
Electric Power Act, 1997 and the Rules and Regulations made
thereunder to give full effect to the relevant provisions of the
Implementation Agreement.

NEPRA

6.

Commitment to make available to the Company such Foreign
Currency as may be required for making all payments referred to in
and consistent with the provisions of Section 10.4 of the
Implementation Agreement.

SBP/MOF
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FBR

7.

Confirmation that during the Term the Company shall not be subject
to taxation in Pakistan on its profits and gains derived from electric
power generation under the Power Purchase Agreement, as provided
under Clause (132) of Part I of Second Schedule to the Income Tax
Ordinance 2001.

8.

Approval of the Gas Supply Agreement.

OGRA

9.

Approval of the Environmental Impact Assessment Study for the
Project.

PEPA/
GOPB

10.

Statutory Notifications and/or import permits, licenses and other
required Consents giving effect to the provisions of Article IX
(Taxation and Import Controls), in particular, import permits,
licenses and other required Consents to allow the Company and the
Contractors to import into Pakistan all plant, machinery, equipment,
spare parts, materials and supplies required to be imported for the
Project.

MOC/FBR

PART II -- Company Consents Required After Financial Closing
1.

Special sanction of the Government of Punjab under Section 34 of the
Electricity Act, 1910 permitting the Company to connect the Complex
to earth.

GOPB

2.

Approval under Paragraph 24 of Sixth Schedule of the Punjab Local
Government Ordinance, 2001 regarding erection of the Complex.

GOPB

3.

Approval of the Environmental Impact Assessment Study for the
Project.

EPA (PB)

4.

License under Section 3 of the Petroleum Act, 1934, and the rules
thereunder for storage of petroleum products at or proximate to the
Site for the purposes of the Project.

MPNR

5.

Permission to Company to discharge in accordance with the Laws of
Pakistan such quantities of neutralized waste water as is necessary to
operate and maintain the Complex.

GOPB

6.

Registration of the Project's steam boilers under the Boilers and Pressure
Vessels Ordinance, 2002.

GOPB

7.

Certificate of stability for the Complex under the Factories Act, 1934
read with Punjab Factories Rules, 1978.

GOPB
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Certificate of Registration under the Factories Act, 1934, and the
Factories (Punjab Amendment) Act, 1940.

GOPB

SCHEDULE 1 -- AGENCY DESIGNATION KEY
Federal Board of Revenue

FBR

Government of Punjab

GOPB

Ministry of Commerce

MOC

Ministry of Finance

MOF

Ministry of Interior

MOI

Ministry of Petroleum & Natural Resources

MPNR

National Electric Power Regulatory Authority

NEPRA

Environmental Protection Agency, Punjab

EPA (PB)

Private Power and Infrastructure Board

PPIB

Security & Exchange Commission of Pakistan

SECP

State Bank of Pakistan

SBP
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SCHEDULE 2
COMPENSATION AMOUNTS

This Schedule 2 consists of two (2) parts. Part I is a Compensation Table showing in a
matrix format the amounts payable by the GOP in connection with a transfer of the
Complex following a termination of the Implementation Agreement in accordance with
Article XV and Section 14.1. The table refers to various compensation elements, labeled as
a, b, c, d and e, which are set forth in Part II.
The calculations with respect to each such compensation element shall be verified by an
international accounting firm acceptable to the Parties.
PART I OF SCHEDULE 2 – COMPENSATION TABLE
S.No

TERMINATION EVENT

1.

Termination for a Company Event of
Default (other than a Restoration Schedule
Default) where the GOP elects to purchase
the Complex – Section 15.1(a).

a

2.

Termination for a GOP Event of Default
– Section 15.1(b).

a+b+c+d

3.

Termination following a Change in Law
– Section 15.1(c).

a+b+c+d

4.

Termination by Power Purchaser (with GOP
approval) for a Restoration Schedule Default
following an Other Force Majeure Event
– Section 15.1(d).

a+e

5.

Termination of the Power Purchase
Agreement following a Pakistan Political
Event where the Report concludes that
Restoration is feasible but the Power
Purchaser (with GOP approval) elects to
terminate – Section 15.1(e)(i).

a+b+c+d

6.

Termination of the Power Purchase
Agreement following a Pakistan Political
Event where Restoration is not feasible –
Section 15.1(e)(ii).

a+b+d

COMPENSATION
PAYABLE BY THE GOP
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S.No

TERMINATION EVENT

7.

Termination of the Power Purchase
Agreement following a Pakistan Political
Event where Restoration is feasible but
financing is not available – Section
15.1(e)(iii).

8.

Termination of the Power Purchase
Agreement by the Power Purchaser (with
GOP approval) for a Restoration Schedule
default despite diligence following a
Pakistan Political Event – Section
15.1(e)(iv).

a+e

9.

Termination of the Power Purchase
Agreement by the Power Purchaser (with
GOP approval) after one hundred and eighty
(180) days of a Pakistan Political Event –
Section 15.1(e)(v).

a +b+c+d
(provided,
that
if
the
termination occurs prior to the
Commercial Operations Date,
the component “c” shall be
multiplied by a ratio the
numerator of which is the
equity
invested
by
the
Company at the time of
termination
and
the
denominator of which is the
equity
investment
commitment shown in the
financing plan delivered to the
PPIB in accordance with
Section
11.3
of
this
Agreement.

COMPENSATION
PAYABLE BY THE GOP
a+b+d
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S.No

TERMINATION EVENT

10.

Termination of the Power Purchase
Agreement by the Company after one
hundred and eighty (180) days of a Pakistan
Political Event
– Section 15.1(e)(v).

11.

Termination of the Power Purchase
Agreement for a Restoration Schedule
default without diligence following a
Pakistan Political Event
– Section 15.1(e)(iv).

a + (e/1.25)

12.

Termination of the Power Purchase
Agreement by the Power Purchaser (with the
approval of the GOP) following a revision of
the Restoration Schedule by the Expert –
Section 15.1(e)(vi).

a+b+d

COMPENSATION
PAYABLE BY THE GOP
a + b + (c/2) + d
(provided,
that
if
the
termination occurs prior to the
Commercial Operations Date,
the component “c” shall be
multiplied by a ratio not to
exceed
one-half,
the
numerator of which is the
equity
invested
by
the
Company at the time of
termination
and
the
denominator of which is the
equity
investment
commitment shown in the
financing plan delivered to the
PPIB in accordance with
Section
11.3
of
this
Agreement.
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PART II OF SCHEDULE 2 – COMPENSATION ELEMENTS
In this Schedule 2, the letters a, b, c, d and e are used to identify the various elements of
compensation to be paid upon the occurrence of the events described in Article XV and this
Schedule 2. The said letters a, b, c, d and e shall equal the following amounts:
a =

the sum of (i) the outstanding principal amount payable to the Lenders under the
Financing Documents at the Commercial Operations Date in accordance with the
term sheet delivered to and not objected to by the GOP in compliance with Section
11.3 of the Implementation Agreement plus interest accruing thereon reduced by
payments made on account of the Reference Debt Service Component of the Tariff,
(as defined in the Power Purchase Agreement,) plus (ii) the total amount outstanding
under any loan agreements for capital improvements to the Complex that are
required as a result of a Change in Law or a Pakistan Political Force Majeure Event
under the Power Purchase Agreement, as approved by the Power Purchaser pursuant
to the terms thereof, taking into account all Supplemental Tariffs, made by the Power
Purchaser, less any insurance proceeds received by the Company following a Force
Majeure Event and not spent for Restoration, plus (iii) except in the case of
termination due to a Company Event of Default, any winding-up costs, breakage
costs, prepayment penalties and charges, or similar charges or costs passed through
by or payable to the Lenders in accordance with the Financing Documents. For the
purpose of clauses (i) and (iii) of this item ‘a’, the total amount outstanding to the
Lenders under the Financing Documents shall be an amount equal to all unpaid
principal, reduced by payments made on account of the Reference Debt Service
Component of the Tariff accrued interest (excluding default interest, except where
such default interest results from a payment default by the Power Purchaser under
the Power Purchase Agreement and the GOP under the Guarantee), fees, and
expenses owing to the Lenders as of the date of payment by the GOP which shall be
determined and certified by an international accounting firm approved by the Parties.
Notwithstanding the foregoing, no accrued interest shall be paid by the GOP for any
interest that accrued under the Financing Documents or other loan agreements from
and after a default by the Company thereunder unless such default results from a
GOP Event of Default or a Power Purchaser Event of Default under the Power
Purchase Agreement. The sum of all amounts owing to the Lenders under clauses (i)
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and (iii) here above shall, within thirty (30) days of a request by the GOP, prior to
termination by the GOP, be specified by the Lenders as to such amounts owing on a
date no less than sixty (60) days following the request and specified in the request by
the GOP; provided, that if termination occurs before the Commercial Operations
Date, the “a” component be equal to the amount outstanding under the Financing
Documents at the date of the transfer of the Complex to the GOP plus the amounts
under clauses (i) and (ii).
b =

as of the date of transfer of the Complex to the GOP, the actual initial equity
investment in the Complex, not to exceed the equity investment approved by the
GOP in relation to the Financial Closing, reduced on a straight-line basis from the
Commercial Operations Date through the term of this Agreement to twenty percent
(20%) of the initial value of such equity; which amount shall be further reduced by
the estimated cost of maintenance to be performed during the then Scheduled Outage
or Scheduled Outages and the estimated cost of the maintenance to be performed
during the next major maintenance overhaul, in each case prorated by the ratio of (i)
the number of days in the period from the last such maintenance until the date of
termination to (ii) the number of days in the period between the last such
maintenance and the scheduled date for the next such maintenance.

c =

for a period equal to the lesser of (i) four (4) years and (ii) the remainder of the initial
term of the Power Purchase Agreement, an amount equal to the Net Cash Flow for
such period, discounted to its present value by applying a discount rate equal to
twelve percent (12%) shown in the audited financial statements of the Company for
the last completed financial year prior to the date of termination.

d =

any additional equity amounts that are contributed by the shareholders of the
Company for any of the events described under Article XV of the Power Purchase
Agreement plus any such other equity contributions, approved by either the GOP or
the Power Purchaser, as the case may be, in each case reduced on a straight-line basis
for each year following the date of such equity contribution to the end of the Term.

e =

The summation of (i) any additional equity amounts, that are contributed by the
shareholders of the Company for any of the events that are described under Article
XV of the Power Purchase Agreement prior to the Force Majeure Event (as defined
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in the Power Purchase Agreement) giving rise to the Restoration which led to
termination of the Power Purchase Agreement pursuant to Article XV thereof,
reduced on a straight-line basis for each year following the date of such equity
contribution to the end of the Term, plus (ii) original equity contributions, adjusted
in the manner described in item (b) hereabove, plus other equity contributions, prior
to such Force Majeure Event and approved by the GOP or the Power Purchaser, as
the case may be, reduced on a straight-line basis for each year following the date of
such equity contribution to the end of the Term.
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SCHEDULE 3
FORM OF GUARANTEE

THIS GUARANTEE is made at Islamabad as of the __ day of ________ 2007 by and
between:
(1)

THE PRESIDENT OF THE ISLAMIC REPUBLIC OF PAKISTAN for and on
behalf of THE ISLAMIC REPUBLIC OF PAKISTAN (the “Guarantor”); and

(2)

[

], a public limited company incorporated under the laws of Pakistan, whose

principal place of business is located at [

], Pakistan (the “Company”).

RECITALS
(A)

WHEREAS, the Guarantor and the Company have entered into an Implementation
Agreement on [

(B)

] (the “Implementation Agreement”);

WHEREAS, the Power Purchaser has entered into a Power Purchase Agreement
with the Company on [

(C)

] (the “Power Purchase Agreement”); and

WHEREAS, in accordance with Article XVII of the Implementation Agreement, the
Guarantor has agreed to enter into this Guarantee of the payment obligations of the
Power Purchaser under the Power Purchase Agreement.

NOW IT IS HEREBY AGREED as follows:
1.

GUARANTEE

1.1

Guarantee

In consideration of the Company entering into the Power Purchase Agreement with the
Power Purchaser, the Guarantor hereby irrevocably and unconditionally guarantees and
promises to pay the Company any and every sum of money the Power Purchaser is
obligated to pay to the Company under or pursuant to the Power Purchase Agreement that
the Power Purchaser has failed to pay when due in accordance with the terms of the Power
Purchase Agreement, which obligation of the GOP shall include monetary damages arising
out of any failure by the Power Purchaser to perform its obligations under the Power
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Purchase Agreement to the extent that any failure to perform such obligations gives rise to
monetary damages.
1.2

Waiver of Defences

The obligations of the Guarantor under this Guarantee shall be absolute and unconditional
and shall remain in full force and effect until all the covenants, terms, and agreements set
forth in the Power Purchase Agreement shall have been completely discharged and
performed, unless waived by the Company in writing. The obligations of the Guarantor
shall not be modified or impaired upon (and the Guarantor waives any defence to the
performance of such obligations based upon) the happening from time to time of any event,
including the following:
1.2.1 the extension of time for payment of any amounts due or of time for performance of
any of the covenants, terms, or agreements of the Power Purchaser set forth in the
Power Purchase Agreement;
1.2.2 subject to Section 18.3 of the Implementation Agreement, amendments to the Power
Purchase Agreement;
1.2.3 the failure, omission, or delay by the Company to enforce, ascertain, or exercise any
right, power, or remedy under or pursuant to the terms of the Power Purchase
Agreement or this Guarantee;
1.2.4 the bankruptcy, insolvency, or other failure or financial disability of the Power
Purchaser or the Company;
1.2.5 the addition, or partial or entire release of any guarantor, maker, or other party
(including the Power Purchaser) primarily or secondarily responsible for the
performance of any of the covenants, terms, or agreements set forth in the Power
Purchase Agreement or by any extension, waiver, amendment, grant of time,
indulgence, or thing or circumstance whatsoever in law or in equity that may release
or create a defence or discharge for a guarantor (other than complete performance in
accordance with the terms of the Power Purchase Agreement);
1.2.6 any failure of the Power Purchaser to comply with the requirements of any law,
regulation or order;
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1.2.7 the dissolution, privatisation, reorganization or any other legal alteration of the legal
structure of the Power Purchaser
1.2.8 any assignment as security, pursuant to Section 11.2(a) of the Implementation
Agreement, of the Power Purchase Agreement by the Company; and
1.2.9 the invalidity or unenforceability of the Power Purchase Agreement or any of its
terms, conditions or provisions, caused solely by the GOP or the Power Purchaser.
1.3

Continuing Guarantee

This Guarantee shall be a continuing security and, accordingly, shall extend to cover the
balance due to the Company at any time from the Power Purchaser under the Power
Purchase Agreement. No demand made by the Company hereunder shall prejudice or
restrict the right of the Company to make further or other demands.
1.4

Additional Security

1.4.1 This Guarantee shall be in addition to, and not in substitution for or derogation of,
any other security that the Company may at any time hold in respect of the
obligations of the Power Purchaser under the Power Purchase Agreement.
1.4.2 The Company may enforce this Guarantee notwithstanding that it may hold any
other guarantee, Lien, or security of or for the obligations of the Power Purchaser
under the Power Purchase Agreement or have available to it any other remedy at law
or equity.
1.5

Preliminary Demand

1.5.1 Notwithstanding that this Guarantee is the unconditional obligation of the
Guarantor, before taking steps to enforce this Guarantee and demand payment from
the Guarantor, the Company agrees to notify the Guarantor of the non-payment by
the Power Purchaser and make demand in writing for payment from the Power
Purchaser. After thirty (30) days from the date notice of such non-payment was
delivered to the Guarantor, the Company may notify the Guarantor in writing that
payment from the Power Purchaser, continues to be past due, and make a demand
for payment from the Guarantor under this Guarantee, and the Guarantor shall
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make payment within ten (10) Business Days following such demand for payment.
Late payments hereunder shall bear mark-up at an annual rate equal to the Delayed
Payment Rate.
1.5.2 Except as provided in Section 1.5.1, the Company shall not be obliged before taking
steps to enforce this Guarantee, to exercise any other remedies that may be available
to it under or in respect of the Power Purchase Agreement, or to initiate any
proceedings or obtain judgment against the Power Purchaser thereon.
1.6

Certification

Any demand for payment made pursuant to this Guarantee shall be made in person by a
duly authorized officer of the Company at the Guarantor’s offices at House # 50,
Nazimuddin Road, F-7/4, Islamabad, and shall be accompanied by a certificate signed by a
duly authorized officer of the Company, stating that:
“We hereby certify that (A) [

] (the “Company”) is making this

demand on the Government of the Islamic Republic of Pakistan (the
“Guarantor”) in the amount of Rupees [insert amount] in accordance
with Section 1 of the Guarantee dated ___ ______ 2008, by and
between the Guarantor and the Company; (B) the amount specified
hereinabove is due and payable by the Power Purchaser under the
Power Purchase Agreement between the Company and the Power
Purchaser; (C) demand in writing for payment from the Power
Purchaser was delivered to the Power Purchaser on or after the date
payment was due and notice of such non-payment was delivered to the
Guarantor not less than thirty (30) days prior to the date hereof; and
(D) such amount, on the date hereof, remains unpaid by the Power
Purchaser.”
1.7

Subordination

Any right that the Guarantor may at any time have to be indemnified by the Power
Purchaser in respect of sums paid out by the Guarantor in performance of this Guarantee,
shall be subordinated to the rights of the Company to recover from the Power Purchaser in
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full all sums that are then due from the Power Purchaser under the Power Purchase
Agreement.
1.8

No Set-off

No set-off, counterclaim, reduction, or diminution of any obligation that the Guarantor has
or may have against the Company, nor any right of subrogation that the Guarantor has or
may have against the Company, shall be available to the Guarantor against the Company in
connection with any obligation of the Guarantor to the Company under this Guarantee.
1.9

Arbitration; Jurisdiction

1.9.1 Arbitration
The Parties irrevocably agree that any dispute or difference arising under, out of, in
connection with, or relating to, this Guarantee, including, without limitation, any dispute or
difference concerning the existence, validity, or enforceability of this Guarantee or any
provisions hereof or as to whether this Guarantee or any provisions hereof are invalid,
illegal, or unenforceable (each a “Dispute”) shall be resolved in accordance with the
provisions of Section 16.3 of the Implementation Agreement, which provisions are, mutatis
mutandis, incorporated herein by reference. Each Party hereby consents to the jurisdiction
of any courts of competent jurisdiction (including the courts of England) for any action filed
by the other Party under this Guarantee, to enforce any award or final decision of any
tribunal duly appointed under this Guarantee to resolve any Dispute hereunder between the
Parties.
1.9.2 Commercial Acts
The Guarantor unconditionally and irrevocably agrees that the execution, delivery and
performance by it of this Guarantee constitute private and commercial acts.

1.9.3 Sovereign Immunity; Jurisdiction
(a)

The Guarantor irrevocably and unconditionally:
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agrees that should any proceedings be brought against it or its assets,
other than its aircraft, naval vessels and other defence related assets or
assets protected by the diplomatic and consular privileges under the
Laws of Pakistan (the “Protected Assets”), no claim of immunity
from such proceedings will be claimed by or on behalf of the
Guarantor, on behalf of itself or any of its assets (other than the
Protected Assets) that it now has or may in the future have in any such
jurisdiction in connection with any such proceedings;

(ii)

waives any right of immunity which it or any of its assets (other than
the Protected Assets) now has or may in the future have in connection
with any such proceedings; and

(iii)

consents generally to the jurisdiction of any court of competent
jurisdiction (including the courts of England) for any action or
proceeding filed by the Company under this Guarantee to resolve any
dispute between the Parties hereunder or to enforce any award or
decision of any tribunal which was duly appointed under this
Guarantee to resolve any Dispute between the Parties (including,
without limitation, the making, enforcement or execution against or in
respect of any assets of the Guarantor whatsoever (other than the
Protected Assets)) regardless of its or their use or intended use, and
specifically waives any objection that any such action or proceeding
was brought in an inconvenient forum and agrees not to plead or claim
the same. The Guarantor agrees that service of process in any such
action or proceeding may be effected in any manner permitted by the
law applicable to the aforementioned court.

(b)

The Company hereby waives any and all rights it may have to enforce any
judgment claim against the Protected Assets in the courts of any jurisdiction.

2.

UNDERTAKING

2.1

Duration

103

Implementation Agreement

Privileged & Confidential

This Guarantee shall remain in full force and effect from and after the date hereof until the
termination of the initial term of the Power Purchase Agreement, and for so long thereafter
as any amount owed to the Company by the Guarantor or Power Purchaser in relation to
such initial term is or may be outstanding.
2.2

Tax

In addition to any amount then due and payable to the Company by the Power Purchaser
under the Power Purchase Agreement and payable by the Guarantor under the terms of this
Guarantee, the Guarantor shall be liable for any duty, impost, levy, charge, fee, or tax of
whatsoever nature (“Tax”) levied or imposed by a Federal Entity or any political
subdivision or authority thereof on or with regard to any payment hereunder, unless the
payment, if made by the Power Purchaser would itself have caused the Company to become
liable for the Tax. If, under the applicable law the Guarantor is unable to pay the Tax and
the Company is required to pay the Tax, the amount to be paid to the Company hereunder
shall be increased by an amount sufficient so that such payment, net of the Tax, would
equal the payment the Company would have received from the Power Purchaser, net of any
Taxes applicable to payment from the Power Purchaser to the Company.
3.

NO WAIVER; REMEDIES CUMULATIVE

3.1

No Waiver

No failure or delay by the Company to exercise any right or remedy under this Guarantee
shall constitute a waiver of such right or remedy. No single or partial exercise of any right
or remedy shall preclude any other or further exercise thereof, or the exercise of any other
right or remedy. No waiver by the Company shall be effective unless it is in writing.
3.2

Remedies Cumulative

The rights and remedies of the Company provided by this Guarantee are cumulative and
not exclusive of any rights or remedies provided by law.
4.

NOTICES

4.1

Address for Notices
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All notices or other communications to be given or made hereunder shall be in writing, shall
be addressed for the attention of the person indicated below and shall be delivered
personally or sent by registered or certified mail or facsimile. All notices shall be deemed
delivered (a) when presented personally, (b) if received on a business day of the receiving
Party, when transmitted by facsimile to the receiving Party’s facsimile number specified
above and, if received on a day that is not a business day of the receiving Party, on the first
business day of the receiving Party following the date transmitted by facsimile to the
receiving Party’s facsimile number specified above, (c) one (1) day after being delivered to a
courier for overnight delivery, addressed to the receiving Party, at the address indicated
below (or such other address as such Party may have specified by notice delivered to the
delivering Party at its address or facsimile umber specified below), or (d) five (5) days after
being deposited in a regularly maintained receptacle for the postal service in Pakistan,
postage prepaid, registered or certified, return receipt requested, addressed to the receiving
Party, at the address indicated below (or such other address as the receiving Party may have
specified by written notice delivered to the delivering Party at its address or facsimile
number specified below). Any notice given by facsimile shall be confirmed in writing
delivered personally or sent by registered or certified mail, but the failure to so confirm shall
not void or invalidate the original notice if it is in fact received by the Party to which it is
addressed. The address for service of each Party and its respective facsimile number shall
be:
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Private Power & Infrastructure Board

Attention:
Address:

Managing Director
50, Nazimuddin Road, F-7/4,
Islamabad, Pakistan.

Facsimile:

(051) 921-5723

4.1.2 For the Company:

[

]

Attention:

Chief Executive Officer

Address:

[

]

Facsimile:

[

]

or such other addresses or facsimile numbers as either Party may have notified to the other
Party in accordance with this Section 4.1. Notwithstanding the foregoing, if the address of
the Lender or Agent is outside Pakistan, any notice delivered to the Lender or Agent
pursuant to Section 14.4 shall be sent by international courier or facsimile, and if sent by
facsimile confirmed by international courier.
5.

ASSIGNMENT

5.1

Assignment by the Guarantor

The Guarantor shall not assign or transfer all or any part of its rights or obligations
hereunder without the prior written consent of the Company.
5.2

Assignment by the Company

The Company shall not assign or transfer all or any part of its rights or obligations
hereunder without the prior written consent of the Guarantor. Notwithstanding the
provision of the immediately preceding sentence, for the purpose of construction or
permanent financing of the Complex, the Company may assign or create a security interest
over its rights and interests in and to this Guarantee in favour of the Lenders.
5.3

Successors

This Guarantee shall be binding upon and inure to the benefit of the Guarantor and the
Company and the respective successors and permitted assigns of each.
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GOVERNING LAW

The rights and obligations of the Parties under or pursuant to this Guarantee shall be
governed by and construed according to the laws of Pakistan.
7.

MISCELLANEOUS

7.1

Severability

If one (1) or more provisions contained in this Guarantee is held or found to be invalid,
illegal, or unenforceable in any respect, the provision(s) shall be given effect to the extent
permitted by law, and the invalidity, illegality, or unenforceability of any provision shall not
affect the validity of the remaining provisions of this Guarantee.
7.2

Definitions

Capitalized terms used but not defined in this Guarantee, shall have the meanings ascribed
thereto in the Implementation Agreement.
IN WITNESS WHEREOF, this Guarantee has been executed on the day first hereinabove
written.
For and on behalf of
THE PRESIDENT OF THE ISLAMIC
REPUBLIC OF PAKISTAN
For and on behalf of
THE ISLAMIC REPUBLIC OF PAKISTAN
By:

[

]

___________________________

Title: Managing Director, PPIB

By: ____________________________
Title: ___________________________

Witness: ________________________

Witness: ________________________

Name: _________________________

Name:

________________________
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GUARANTEE
THIS GUARANTEE is made at Islamabad as of the ___ day of December 2008 by and
between:
(1)

THE PRESIDENT OF THE ISLAMIC REPUBLIC OF PAKISTAN for and on
behalf of THE ISLAMIC REPUBLIC OF PAKISTAN (the “Guarantor”); and

(2)

Cavalier Energy Corporation, a public limited company incorporated under the
laws of Pakistan, whose principal place of business is located at Plot 101-103,
Industrial Estate, Sihala Road, Islamabad, Pakistan (the “Company”).
RECITALS

(A)

WHEREAS, the Guarantor and the Company have entered into an Implementation
Agreement on the ___ day of December 2008 (the “Implementation Agreement”);

(B)

WHEREAS, the Power Purchaser has entered into a Power Purchase Agreement
with the Company on the ___ day of December 2008 (the “Power Purchase
Agreement”); and

(C)

WHEREAS, in accordance with Article XVII of the Implementation Agreement, the
Guarantor has agreed to enter into this Guarantee of the payment obligations of the
Power Purchaser under the Power Purchase Agreement.

NOW IT IS HEREBY AGREED as follows:
1.

GUARANTEE

1.1

Guarantee

In consideration of the Company entering into the Power Purchase Agreement with the
Power Purchaser, the Guarantor hereby irrevocably and unconditionally guarantees and
promises to pay the Company any and every sum of money the Power Purchaser is
obligated to pay to the Company under or pursuant to the Power Purchase Agreement that
the Power Purchaser has failed to pay when due in accordance with the terms of the Power
Purchase Agreement, which obligation of the GOP shall include monetary damages arising
out of any failure by the Power Purchaser to perform its obligations under the Power
1
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Purchase Agreement to the extent that any failure to perform such obligations gives rise to
monetary damages.
1.2

Waiver of Defences

The obligations of the Guarantor under this Guarantee shall be absolute and unconditional
and shall remain in full force and effect until all the covenants, terms, and agreements set
forth in the Power Purchase Agreement shall have been completely discharged and
performed, unless waived by the Company in writing. The obligations of the Guarantor
shall not be modified or impaired upon (and the Guarantor waives any defence to the
performance of such obligations based upon) the happening from time to time of any event,
including the following:
1.2.1 the extension of time for payment of any amounts due or of time for performance of
any of the covenants, terms, or agreements of the Power Purchaser set forth in the
Power Purchase Agreement;
1.2.2 subject to Section 18.3 of the Implementation Agreement, amendments to the Power
Purchase Agreement;
1.2.3 the failure, omission, or delay by the Company to enforce, ascertain, or exercise any
right, power, or remedy under or pursuant to the terms of the Power Purchase
Agreement or this Guarantee;
1.2.4 the bankruptcy, insolvency, or other failure or financial disability of the Power
Purchaser or the Company;
1.2.5 the addition, or partial or entire release of any guarantor, maker, or other party
(including the Power Purchaser) primarily or secondarily responsible for the
performance of any of the covenants, terms, or agreements set forth in the Power
Purchase Agreement or by any extension, waiver, amendment, grant of time,
indulgence, or thing or circumstance whatsoever in law or in equity that may release
or create a defence or discharge for a guarantor (other than complete performance in
accordance with the terms of the Power Purchase Agreement);
1.2.6 any failure of the Power Purchaser to comply with the requirements of any law,
regulation or order;
2
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1.2.7 the dissolution, privatisation, reorganization or any other legal alteration of the legal
structure of the Power Purchaser
1.2.8 any assignment as security, pursuant to Section 11.2(a) of the Implementation
Agreement, of the Power Purchase Agreement by the Company; and
1.2.9 the invalidity or unenforceability of the Power Purchase Agreement or any of its
terms, conditions or provisions, caused solely by the GOP or the Power Purchaser.
1.3

Continuing Guarantee

This Guarantee shall be a continuing security and, accordingly, shall extend to cover the
balance due to the Company at any time from the Power Purchaser under the Power
Purchase Agreement. No demand made by the Company hereunder shall prejudice or
restrict the right of the Company to make further or other demands.
1.4

Additional Security

1.4.1 This Guarantee shall be in addition to, and not in substitution for or derogation of,
any other security that the Company may at any time hold in respect of the
obligations of the Power Purchaser under the Power Purchase Agreement.
1.4.2 The Company may enforce this Guarantee notwithstanding that it may hold any
other guarantee, Lien, or security of or for the obligations of the Power Purchaser
under the Power Purchase Agreement or have available to it any other remedy at law
or equity.
1.5

Preliminary Demand

1.5.1 Notwithstanding that this Guarantee is the unconditional obligation of the
Guarantor, before taking steps to enforce this Guarantee and demand payment from
the Guarantor, the Company agrees to notify the Guarantor of the non-payment by
the Power Purchaser and make demand in writing for payment from the Power
Purchaser. After thirty (30) days from the date notice of such non-payment was
delivered to the Guarantor, the Company may notify the Guarantor in writing that
payment from the Power Purchaser, continues to be past due, and make a demand
for payment from the Guarantor under this Guarantee, and the Guarantor shall
make payment within ten (10) Business Days following such demand for payment.
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Late payments hereunder shall bear mark-up at an annual rate equal to the Delayed
Payment Rate.
1.5.2 Except as provided in Section 1.5.1, the Company shall not be obliged before taking
steps to enforce this Guarantee, to exercise any other remedies that may be available
to it under or in respect of the Power Purchase Agreement, or to initiate any
proceedings or obtain judgment against the Power Purchaser thereon.
1.6

Certification

Any demand for payment made pursuant to this Guarantee shall be made in person by a
duly authorized officer of the Company at the Guarantor’s offices at House # 50,
Nazimuddin Road, F-7/4, Islamabad, and shall be accompanied by a certificate signed by a
duly authorized officer of the Company, stating that:
“We hereby certify that (A) Cavalier Energy Corporation (the
“Company”) is making this demand on the Government of the
Islamic Republic of Pakistan (the “Guarantor”) in the amount of
Rupees [insert amount] in accordance with Section 1 of the
Guarantee dated __ December 2008, by and between the
Guarantor and the Company; (B) the amount specified hereinabove
is due and payable by the Power Purchaser under the Power
Purchase Agreement between the Company and the Power
Purchaser; (C) demand in writing for payment from the Power
Purchaser was delivered to the Power Purchaser on or after the date
payment was due and notice of such non-payment was delivered to the
Guarantor not less than thirty (30) days prior to the date hereof; and
(D) such amount, on the date hereof, remains unpaid by the Power
Purchaser.”
1.7

Subordination

Any right that the Guarantor may at any time have to be indemnified by the Power
Purchaser in respect of sums paid out by the Guarantor in performance of this Guarantee,
shall be subordinated to the rights of the Company to recover from the Power Purchaser in
full all sums that are then due from the Power Purchaser under the Power Purchase
4
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Agreement.
1.8

No Set-off

No set-off, counterclaim, reduction, or diminution of any obligation that the Guarantor has
or may have against the Company, nor any right of subrogation that the Guarantor has or
may have against the Company, shall be available to the Guarantor against the Company in
connection with any obligation of the Guarantor to the Company under this Guarantee.
1.9

Arbitration; Jurisdiction

1.9.1 Arbitration
The Parties irrevocably agree that any dispute or difference arising under, out of, in
connection with, or relating to, this Guarantee, including, without limitation, any dispute or
difference concerning the existence, validity, or enforceability of this Guarantee or any
provisions hereof or as to whether this Guarantee or any provisions hereof are invalid,
illegal, or unenforceable (each a “Dispute”) shall be resolved in accordance with the
provisions of Section 16.3 of the Implementation Agreement, which provisions are, mutatis
mutandis, incorporated herein by reference. Each Party hereby consents to the jurisdiction
of any courts of competent jurisdiction (including the courts of England) for any action filed
by the other Party under this Guarantee, to enforce any award or final decision of any
tribunal duly appointed under this Guarantee to resolve any Dispute hereunder between the
Parties.
1.9.2 Commercial Acts
The Guarantor unconditionally and irrevocably agrees that the execution, delivery and
performance by it of this Guarantee constitute private and commercial acts.

1.9.3 Sovereign Immunity; Jurisdiction
(a)

The Guarantor irrevocably and unconditionally:
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(i) agrees that should any proceedings be brought against it or its assets,
other than its aircraft, naval vessels and other defence related assets or
assets protected by the diplomatic and consular privileges under the
Laws of Pakistan (the “Protected Assets”), no claim of immunity
from such proceedings will be claimed by or on behalf of the
Guarantor, on behalf of itself or any of its assets (other than the
Protected Assets) that it now has or may in the future have in any such
jurisdiction in connection with any such proceedings;
(ii) waives any right of immunity which it or any of its assets (other than the
Protected Assets) now has or may in the future have in connection
with any such proceedings; and
(iii) consents generally to the jurisdiction of any court of competent
jurisdiction (including the courts of England) for any action or
proceeding filed by the Company under this Guarantee to resolve any
dispute between the Parties hereunder or to enforce any award or
decision of any tribunal which was duly appointed under this
Guarantee to resolve any Dispute between the Parties (including,
without limitation, the making, enforcement or execution against or in
respect of any assets of the Guarantor whatsoever (other than the
Protected Assets)) regardless of its or their use or intended use, and
specifically waives any objection that any such action or proceeding
was brought in an inconvenient forum and agrees not to plead or claim
the same. The Guarantor agrees that service of process in any such
action or proceeding may be effected in any manner permitted by the
law applicable to the aforementioned court.
(b)

The Company hereby waives any and all rights it may have to enforce any
judgment claim against the Protected Assets in the courts of any jurisdiction.

2.

UNDERTAKING

2.1

Duration
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This Guarantee shall remain in full force and effect from and after the date hereof until the
termination of the initial term of the Power Purchase Agreement, and for so long thereafter
as any amount owed to the Company by the Guarantor or Power Purchaser in relation to
such initial term is or may be outstanding.
2.2

Tax

In addition to any amount then due and payable to the Company by the Power Purchaser
under the Power Purchase Agreement and payable by the Guarantor under the terms of this
Guarantee, the Guarantor shall be liable for any duty, impost, levy, charge, fee, or tax of
whatsoever nature (“Tax”) levied or imposed by a Federal Entity or any political
subdivision or authority thereof on or with regard to any payment hereunder, unless the
payment, if made by the Power Purchaser would itself have caused the Company to become
liable for the Tax. If, under the applicable law the Guarantor is unable to pay the Tax and
the Company is required to pay the Tax, the amount to be paid to the Company hereunder
shall be increased by an amount sufficient so that such payment, net of the Tax, would
equal the payment the Company would have received from the Power Purchaser, net of any
Taxes applicable to payment from the Power Purchaser to the Company.
3.

NO WAIVER; REMEDIES CUMULATIVE

3.1

No Waiver

No failure or delay by the Company to exercise any right or remedy under this Guarantee
shall constitute a waiver of such right or remedy. No single or partial exercise of any right
or remedy shall preclude any other or further exercise thereof, or the exercise of any other
right or remedy. No waiver by the Company shall be effective unless it is in writing.
3.2

Remedies Cumulative

The rights and remedies of the Company provided by this Guarantee are cumulative and
not exclusive of any rights or remedies provided by law.
4.

NOTICES

4.1

Address for Notices

All notices or other communications to be given or made hereunder shall be in writing, shall
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be addressed for the attention of the person indicated below and shall be delivered
personally or sent by registered or certified mail or facsimile. All notices shall be deemed
delivered (a) when presented personally, (b) if received on a business day of the receiving
Party, when transmitted by facsimile to the receiving Party’s facsimile number specified
above and, if received on a day that is not a business day of the receiving Party, on the first
business day of the receiving Party following the date transmitted by facsimile to the
receiving Party’s facsimile number specified above, (c) one (1) day after being delivered to a
courier for overnight delivery, addressed to the receiving Party, at the address indicated
below (or such other address as such Party may have specified by notice delivered to the
delivering Party at its address or facsimile umber specified below), or (d) five (5) days after
being deposited in a regularly maintained receptacle for the postal service in Pakistan,
postage prepaid, registered or certified, return receipt requested, addressed to the receiving
Party, at the address indicated below (or such other address as the receiving Party may have
specified by written notice delivered to the delivering Party at its address or facsimile
number specified below). Any notice given by facsimile shall be confirmed in writing
delivered personally or sent by registered or certified mail, but the failure to so confirm shall
not void or invalidate the original notice if it is in fact received by the Party to which it is
addressed. The address for service of each Party and its respective facsimile number shall
be:
4.1.1 For the Guarantor:

Private Power & Infrastructure Board

Attention:

Managing Director

Address:

50, Nazimuddin Road, F-7/4,
Islamabad, Pakistan.

Facsimile:
4.1.2 For the Company:

(051) 921-5723
Cavalier Energy Corporation

Attention:

Chief Executive Officer

Address:

Plot 101-103, Industrial Estate,
Sihala Road
Islamabad, Pakistan

Facsimile:

+92 51- 449-0873
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or such other addresses or facsimile numbers as either Party may have notified to the other
Party in accordance with this Section 4.1. Notwithstanding the foregoing, if the address of
the Lender or Agent is outside Pakistan, any notice delivered to the Lender or Agent
pursuant to Section 14.4 shall be sent by international courier or facsimile, and if sent by
facsimile confirmed by international courier.
5.

ASSIGNMENT

5.1

Assignment by the Guarantor

The Guarantor shall not assign or transfer all or any part of its rights or obligations
hereunder without the prior written consent of the Company.
5.2

Assignment by the Company

The Company shall not assign or transfer all or any part of its rights or obligations
hereunder without the prior written consent of the Guarantor. Notwithstanding the
provision of the immediately preceding sentence, for the purpose of construction or
permanent financing of the Complex, the Company may assign or create a security interest
over its rights and interests in and to this Guarantee in favour of the Lenders.
5.3

Successors

This Guarantee shall be binding upon and inure to the benefit of the Guarantor and the
Company and the respective successors and permitted assigns of each.

6.

GOVERNING LAW

The rights and obligations of the Parties under or pursuant to this Guarantee shall be
governed by and construed according to the laws of Pakistan.
7.

MISCELLANEOUS

7.1

Severability

If one (1) or more provisions contained in this Guarantee is held or found to be invalid,
illegal, or unenforceable in any respect, the provision(s) shall be given effect to the extent
permitted by law, and the invalidity, illegality, or unenforceability of any provision shall not
9
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affect the validity of the remaining provisions of this Guarantee.
7.2

Definitions

Capitalized terms used but not defined in this Guarantee, shall have the meanings ascribed
thereto in the Implementation Agreement.
IN WITNESS WHEREOF, this Guarantee has been executed on the day first hereinabove
written.
For and on behalf of
THE PRESIDENT OF THE
REPUBLIC OF PAKISTAN

ISLAMIC

For and on behalf of
THE ISLAMIC REPUBLIC OF PAKISTAN

By:

_______________________
By: ________________________

Title: Managing Director, PPIB
Title: _______________________

Witness: _____________________

Witness: ____________________

Name: ______________________

Name:
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EXPORT-IMPoRT BANK
OF THE UNITED STATES

June 11, 2009
Mr. Rod Johnson
President
Global Edison Corporation
415 East Airport Freeway, Suite 400
Irving, TX 75062
Fax No. (972) 261-2111/ Telephone No. (972) 261-2000
Re:

700 MEGAWATT LNG FUELED INDEPENDENCE POWER PLANT - PAKISTAN

Project Finance Letter of Interest No: LI084444XX
Expiry Date: December 14, 2009
Dear Mr. Johnson:
In response to your letter dated May 28,2009, Ex-1m Bank would consider participating in the financing for this
transaction, subject to receipt of the necessary application materials, and a favorable detailed analysis of the
project and its financing structure.
We understand that you propose to engineer and build a project named 700 Megawatt LNG Fueled
Independence Power Plant in Pakistan. This indication assumes the project will be structured on a limited
recourse project finance basis where repayment to the lenders will be dependent on the financial viability of the
project including identification of appropriate offtake parties. Unless hard currency revenues generated outside
of the country by the offtake contracts will be channeled directly into an offshore account, Ex-1m Bank's
availability may be limited by the Country Limitation Schedule available at www.exim.gov. Total project cost
is estimated to be $563,000,000 and total U.S. content is estimated to be $283,000,000.
Indicative Ex-1m Bank terms and conditions are as follows:
(1)
Maximum DECD Coverage. Ex-1m Bank is willing to consider providing the maximum coverage
allowed under the DECD Arrangement on Export Credits. Such coverage could consist of a loan or guarantee
ofa commercial bank loan for up to 85 percent of the eligible U.S. costs; the allowance of up to 15 percent
foreign content incorporated into the U.S. equipment; support oflocal costs up to 30 percent of the U.S.
contract; a repayment profile, grace period, and repayment term in accordance with new DECD Guidelines;
capitalization of interest during construction; and comprehensive or political coverage during construction.
Subject to acceptable debt-equity ratios and other metrics traditional in limited recourse financings, Ex-1m Bank
will support the maximum amount of U.S. content requested by the applicant.
(2)
Interest Rates. Ex-1m Bank would provide direct loan and guarantee options, as requested. Under the
direct loan option Ex-1m Bank would provide the Commercial Interest Reference Rate (CIRR) at the time of
first disbursement. The current CIRR rate for this transaction's maximum potential tenor, which is subject to
change on the 15th of each month, is 3.47 percent per annum through June 14,2009.
811 VERMONT AVENUE,

N.w.

WASHINGTON,

nc. 20571
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(3)
Commitment Fee. Ex-Im Bank's commitment fees range from 118 to 3/4 of a percent, depending upon
coverage and options requested.
(4)
Exposure Fee. Ex-Im Bank's exposure fee for this transaction will be based on a project specific
evaluation that cannot be determined until our full project evaluation is performed. To obtain an indicative
exposure fee, please follow the steps outlined in the attached fee fact sheet or on the web at
http://www .exim. gov/products/ guarantee/proj finance fees .html.
(5)
Currency. The direct loan will be provided in U.S. dollars. The guarantee may provide for U.S. dollar
loans or for loans in other currencies acceptable to Ex-1m Bank.
(6)
Adverse Economic Impact. Ex-Im Bank iis prohibited by statute from extending support for transactions
that yield a net negative impact on the U.S. economy. To determine whether a transaction is likely to yield a net
negative impact on the U.S. economy, Ex-Im Bank subjects applications for preliminary and final commitments
to the Economic Impact procedures outlined at ht!p://www.exim.gov/products/policies/econ impact proc.html.
(7)
Other Legal Prohibitions. As an agency of the U.S. government, Ex-1m Bank is subject to requirements
that may prohibit it from supporting otherwise cr~dlitworthy transactions. We are not aware at this time of any
other policies that may affect our ability to support the transaction. Please note, however, that despite issuance
of this Letter of Interest, Ex-Im Bank's support of the transaction will still be subject to all of Ex-1m Bank's legal
requirements in effect at that time. If you have any questions about the legal status of the transaction, please
contact Ex-Im Bank.
I am pleased to advise you that Ex-1m Bank is pn~pared to develop a financing offer on the basis of these
elements upon receipt and favorable evaluation of the financing application. However, this Letter of Interest
does not, in and of itself, constitute a commitment. Only Ex-1m Bank's Board of Directors can authorize a final
commitment for a project financing.
Further information on Ex-1m Bank's project finance application process, lending criteria, and application
information requirements are included in the attached Fact Sheets -- Ex-1m Bank's Approach to Project Finance,
Ex-1m Bank's Flexibility Jor Project Finance Transactions, Ex-1m Bank's Fees Jor Project Finance and Project
Finance-Eligibility ojCosts.
We look forward to working with Global Edison Corporation on this project. Given the early developmental
stage of the project financing structure, I encourage you to continue working closely with Kristine Wood in our
Structured Finance Division as you proceed with developing the materials required for a full application. Thank
you for your interest in working with the Structured Finance Division at Ex-1m Bank.
Sincerely,

.

~~(~~

Barbara A. O'Boyle -- ~ .,--Vice President
Structured Finance Division
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ENGINEERING PROCUREMENT AND CONSTRUCTION CONTRACT
BETWEEN
CAVALIER ENERGY CORPORATION
and
GLOBAL EDISON CORPORATION
In Consortium with
CHINA NATIONAL CHEMICAL ENGINEERING CORPORATION

FOR THE CONSTRUCTION OF A
LIQUIFIED NATURAL GAS (LNG) FIRED
COMBINED CYCLE POWER PLANT
AT PORT QASIM
IN
PROVINCE OF SINDH, PAKISTAN
JULY 2009

THIS CONTRACT (the “Contract”) is made on the 11th day of November 2008 at Dallas, Texas United
States of America.
BETWEEN:
(1)

CAVALIER ENERGY CORPORATION, a private limited company incorporated and existing
under the laws of the United States of America, with its principal office located at Plot 101-103,
Industrial Estate, Sihala Road, Islamabad, Pakistan (the “Employer”); and

(2)

GLOBAL EDISON CORPORATION, a corporation incorporated and existing under the laws of
the United States of America, with its principal office located at 415 East Airport Freeway, Irving,
Texas 75062, USA (the “Contractor”).

WHEREAS:
(A)

The Employer desires that the Works (as defined below) known as the [Cavalier Power Complex]
should be executed by the Contractor.

(B)

The Employer shall operate or procure the operation of the Complex (as defined below).

(C)

The Employer has entered into the Power Purchase Agreement (as defined below) and the other
Project Documents (as defined below) and shall enter into other project documents including the
Financing Documents (as defined below) to facilitate the Project (as defined below).

(D)

The Contractor has familiarized itself with conditions prevailing at the Site (as defined below), the
Project Requirements (as defined below), the requirements of the Project Documents, and desires
to de sign, e ngineer, pr ocure r elevant m aterials for, construct, fit f or the pur pose, a nd t est t he
Complex for the Employer, as more fully described in this Contract.

(E)

This Contract sets out the detailed terms and conditions on w hich the Contractor is appointed to
design, engineer, procure relevant materials for, construct (fit for purpose) and test the Complex.

NOW, THEREFORE, in considerations of the mutual covenants hereinafter set forth, the Parties agree as
under:
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GENERAL PROVISIONS

1.1

Definitions
In t his C ontract, the f ollowing w ords and expressions sha ll ha ve t he m eanings st ated. Words
indicating persons or parties include corporations and other legal entities, except where the context
requires otherwise.
“Advance Payment” means the payment to be made by the Employer pursuant to Clause 14.2.
“Advance Payment Guarantee” means a guarantee in an amount equal to the Advance Payment,
adjusted to include amounts of any interim payment for Plant and Materials intended for the Works,
issued by an entity and from within a country (or other jurisdiction) approved by the Employer and
shall be in the form set out in Annex J (Advance Payment Guarantee).
“Back-Up Metering System” m eans a ny m eters and m etering de vices installed for ba ckup
purposes.
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“Basic Design” has the meanings set out in Annex K (Project Requirements).
“Change in Law” means (a) the adoption, bringing into effect, promulgation, modification, repeal
or reinterpretation after t he da te of this C ontract by a ny P ublic S ector E ntity of a ny L aws of
Pakistan ( including a f inal a nd binding d ecision o f a Public Sector Entity after t he d ate o f this
Contract), which amends such laws established or in effect as of the date of this Contract, or (b) the
imposition by a R elevant Authority of any m aterial term or c ondition i n connection w ith the
issuance, r enewal, extension, r eplacement o r m odification of a ny C onsent after the da te of t his
Contract, that in either case establishes requirements for the Project or the Works that are materially
more restrictive o r m ore onerous than t he m ost restrictive or most onerous r equirements: (i) in
effect as of the date of this Contract, or (ii) to the extent more restrictive or more onerous than the
requirements in (i) above, specified in any applications or other documents filed in connection with
such applications for any Consent filed by the Contractor on or before the date of the Taking-Over
Certificate for the Works, so long as such requirements are consistent with the Laws of Pakistan in
effect as of the date of this Contract and to the extent not inconsistent with such laws, and (c) which
is recognized as a "Change in Law" as defined in the Power Purchase Agreement.
“Commencement Date” means the date notified under Clause 8.1 (Commencement of Works).
“Commercial Operations Date” m eans t he da y f ollowing t he da te on w hich the C omplex i s
"Commissioned" as defined in, and in accordance with Article VIII and Schedule 7 of the Power
Purchase Agreement.
“Commissioning Tests” has the meaning given to it under the PPA.
“Complex” means the approximately 800 MW installed capacity, dual fuel (Liquefied Petroleum
Gas and Natural Gas) fired combined cycle electricity power generation station, a t Port Qasim,
Province of S indh, P akistan, w hich i s the s ubject of this C ontract, including the Employer
Interconnection F acilities, l and, engineering a nd design doc uments, a ll energy pr oducing
equipment and its auxiliary equipment, fuel handling facilities, heat recovery steam generator and
associated equipment, water t ransportation a nd treatment s ystems, a nd a ll ot her e quipment or
facilities necessary f or t he de livery of el ectricity t o the P ower P urchaser at the Interconnection
Point.
“Consents” means all such approvals, consents, authorisations, notifications, grants or certificate
of registration, concessions, acknowledgements, licenses, permits, summaries, decisions or similar
items required to be obtained from any Relevant Authority by the Employer and/or the Contractor
for the Project and the Works.
“Contract” means this Contract and all Annexes hereto.
“Contract Price” m eans t he a mount pa yable to t he C ontractor f or t he de sign, engineering,
procurement, supply, execution, start up, testing, commissioning, and completion of the Works and
the remedying of any defects, in the sum of (US$ [320,000,000 (three hundred and twenty million
US Dol lars] and P KR [ 4,522,000,000,000 (four b illion, f ive hund red a nd twenty-two million
Pakistan Rupees)]) as adjusted pursuant to the terms of this Contract.
“Contractor’s Documents” m eans the c alculations, c omputer pr ograms a nd ot her s oftware,
drawings, manuals, models and other documents of a technical nature supplied by the Contractor
under the Contract; as described in Clause 5.2 (Contractor’s Documents).
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“Contractor’s Equipment” means all apparatus, machinery, vehicles and other things required for
the e xecution a nd c ompletion of t he W orks a nd the r emedying of a ny de fects. H owever,
Contractor’s E quipment e xcludes Temporary W orks, P lant, Materials a nd a ny ot her things
intended to form or forming part of the Permanent Works.
“Contractor’s Personnel” means t he C ontractor’s R epresentative and all p ersonnel w hom t he
Contractor utilises on Site, who may include the staff, labour and other employees of the Contractor
and of e ach S ubcontractor, Contractor’s hom e of fice m anagement a nd a dministration s taff;
Contractor’s design consultants, and any other personnel, other than personnel of the Employer,
assisting the Contractor in the execution of the Works.
“Contractor’s Representative” m eans the p erson s pecified in C lause 4.5 ( Contractor’s
Representative) or such other person appointed from time to time by the Contractor thereunder with
the prior approval of the Employer, who is authorised to act on behalf of the Contractor.
“Cost” means all expenditure reasonably incurred (or to be incurred) by the Contractor on a best
effort ba sis t o k eep s uch expenditure t o the m inimum, w hether on or of f t he S ite, including
overhead and similar charges, but does not include profit.
“Country” means the Islamic Republic of Pakistan.
“day” means a calendar day beginning and ending at 12.00 midnight Pakistan Standard Time and
“year” means a year in the Gregorian calendar.
“Defects Notification Period” means the twenty-four (24) month period for notifying defects in
the Works under Clause 11.1 (Completion of Outstanding Work and Remedying Defects), (with any
extension under Clause 11.3 (Extension of Defects Notification Period)), calculated from the date
on which the Works have reached the Commercial Operations Date.
“Demonstrated Complex Energy” means the net electrical output as established in accordance
with the Annex K (Project Requirements) of the Complex during the twenty-four (24) hour test
period s elected by the Employer during Tests on Completion or as provided in Clause 1 2.5
(Demonstrated Complex Energy Test).
“Direct Agreement” means the direct agreement to be entered into between the Contractor, the
Employer and the Lenders that incorporates the matters referred to in Annex G (Form of Lenders
Direct Agreement).
“Dispute” means any dispute or disagreement of any kind whatsoever between the Contractor and
the Employer in connection with or arising out of this Contract.
“Effective Date” means the date this Contract comes into full force and effect pursuant to Clause
1.5 (Effective Date).
“Employer Interconnection Facilities” m eans t he f acilities a nd e quipment to be de signed,
constructed o r installed by t he Contractor on the E mployer’s side of the I nterconnection P oint,
including any telemetering equipment, transformers and associated equipment, relay and switching
equipment, telecommunications devices, telemetering and data interface for the SCADA System,
protective devices and safety equipment.
“Employer’s Personnel” means the Employer’s Representative, the assistants r eferred to in
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Clause 3.2 ( Other Employer’s Personnel) and all other staff, labour and other employees of the
Employer a nd o f the E mployer’s R epresentative; a nd a ny ot her pe rsonnel no tified to t he
Contractor, by the Employer or the Employer’s Representative, as Employer’s Personnel.
“Employer’s Representative” m eans the p erson specified in Clause 3.1 (The Employer’s
Representative) or such other person appointed from time to time by the Employer thereunder, to
act on behalf of the Employer as the Employer’s Representative under this Contract.
“Engineer” is as defined under the Power Purchase Agreement.
“Environmental Law” means any Laws concerning:
(i)

health and safety;

(ii)

human he alth o r safety or social i ssues, i ncluding m inimum l abour standards a nd laws
prohibiting forced labour or harmful child labour;

(iii)

the environment;

(iv)

any emission or substance which is capable of causing harm to any living organism or the
environment; or

(v)

Hazardous Materials.

“Environmental Liabilities” means all Losses (including t he reasonable costs of i nvestigation,
testing containment, removal, cleanup, abatement, waste disposal, mitigation or remediation and
reasonable attorneys’ fees and costs), whether or not quantified in amount, relating to the presence
in the environment of Hazardous Materials or disturbances to the environment or local community
attributable to the Works from and after the earlier of the Effective Date to the date of issue of the
Taking-Over Certificate for the Works, or the violation by the Contractor, its agents or employees
of any Environmental Requirements under the applicable Laws.
“Environmental Requirements” means:
(i)

all Environmental Laws;

(ii)

all Environmental Standards (as defined in the PPA); and

(iii)

[all applicable IFC, DEG and FMO policies and guidelines – these will be provided to the
Contractor in due course after receiving input from the Lenders].

“Expert” means an expert person appointed in accordance with Clause 20.2.
“Final Statement” means the statement defined in Clause 14.12 (Application for Final Payment).
“Financial Closing” is as defined under the Implementation Agreement.
“Financing Documents” is as defined in the Implementation Agreement.
“Force Majeure Event” is defined in Clause 19 (Force Majeure).
“Fuel Supplier” m eans one or m ore supp liers of Liquefied N atural G as (LNG), a nd their
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successors and permitted assigns.
“Fuel Supply Agreement” means the agreement between the Fuel Supplier and the Company for
the supply of h igh s peed diesel to be u sed by t he Complex t o g enerate electricity, as m ay be
amended by the parties thereto from time to time.
“Gas Supplier” means Sui Northern Gas Pipelines Limited, a company or ganized and existing
under the laws of Pakistan, and its successors and permitted assigns.
“Gas Supply Agreement” means the agreement between the Gas Supplier and the Company for the
supply of gas to be used by the Complex to generate electricity, as may be amended by the parties
thereto from time to time.
“Goods” means Contractor’s Equipment, Materials, Plant and Temporary Works, or any of them as
appropriate.
“GOP” means the Islamic Republic of Pakistan.
“Implementation Agreement” means the implementation between the GOP and the Employer, as
may be amended by the parties thereto from time to time.
“Grid Code” means the code issued pursuant to Section 35 of the NEPRA Act and Article 16 of
the NTDC licence that regulates electrical network supply and delivery systems, dated June 2005.
“Grid System” means t he t ransmission facilities t hrough which the net electrical output of t he
Complex will be received and distributed by the Power Purchaser to distribution companies and
electrical energy will be delivered by the Power Purchaser to the Complex at the Interconnection
Point.
“Hazardous Material” means any pollutant, contaminant, solid waste, hydrocarbon product, toxic
or ha zardous subs tance, materials o r w aste, any f lammable, explosive or r adioactive m aterials
defined, listed, classified or regulated as such in or under, or subject to, any applicable Laws and
Environmental Requirements including:
(i)

any petroleum or petroleum products (including gasoline or crude oil or any fraction of
them, but e xcluding s mall qua ntities of l ubricating g reases), flammable e xplosives,
radioactive m aterials, asbestos i n a ny f orm t hat is or c ould be come f riable, ur ea
formaldehyde foam insulation and polychlorinated biphenyl;

(ii)

any c hemicals, m aterials or s ubstances d efined a s or i ncluded i n t he de finition of
“hazardous sub stances”, “ha zardous w astes”, “hazardous m aterials”, “extremely
hazardous wastes”, “restricted hazardous wastes”, “toxic substances”, “toxic pollutants”,
“contaminants” or “pollutants”, or w ords of s imilar i mport, un der any a pplicable
Environmental Requirements; and

(iii)

any other chemical, material or substance, exposure to or release of which is prohibited,
limited or regulated by any Relevant Authority.

“Interconnection Point” shall bear the meaning ascribed under the Power Purchase Agreement.
“Latent Defect” means a ny de fect w hich di d not o r c ould no t ha ve be come a pparent upon a
5

reasonable examination by the Employer prior to the expiry of the Defects Notification Period.
“Latent Defects Notification Period” means the period commencing on the date of expiry of the
Defects Notification Period and continuing until the date which is sixty (60) months after the issue
of the T aking-Over C ertificate pu rsuant to Clause 10 (Employer’s Taking Over), as m ay be
extended under Clause 11.12 (Latent Defects).
“Laws” means all national (provincial or local) legislation, statutes, ordinances and other laws, and
all regulations, by-laws, rules, orders, decrees, judicial decisions, delegated legislation, directives,
guidelines (to the extent mandatory) policies or code of any legally constituted Relevant Authority,
as amended from time to time.
“Lenders” means any person providing any form of finance or refinance or credit support to the
Employer f or the purposes of the Project whether such finance or credit support relates to such
Project solely or to the Project and other activities of the Employer. “Lenders” includes any agent,
trustee or technical adviser of the foregoing as well as financial institutions party to the Financing
Documents, or subsequent financial institutions that become parties to the Financing Documents
together with their respective successors and assigns.
“Loss” means any loss, claim, damage, liability, judgment, payment or obligation [(excluding a ny
indirect or consequential loss, damage, liability, payment or obligation)], and all costs and expenses
(including reasonable attorneys’ fees) related thereto and amounts in settlement in lieu thereof.
“Materials” means things of all kinds (other than Plant) intended to form or forming part of the
Permanent Works, including the supply-only materials (if any) to be supplied by the Contractor
under the Contract.
“Metering System” m eans all m eters and m etering d evices ( including r emote t erminal units)
specified or provided by the Power Purchaser and owned by the Power Purchaser and used to measure
the delivery and receipt of net electrical output of the Complex.
“Milestone” means the completion of a specified activity or the occurrence of an event identified as
such in the Schedule of Milestones, which shall not be achieved unless and until the Employer and the
Engineer agree that it has been achieved pursuant to Clause 14.4 (Schedule of Milestones).
“Milestone Certificate” means the certificate to be issued by the Employer in the form attached as
Annex O (Milestone Certificate) upon the approval of the Employer and the Engineer in relation to the
achievement of a Milestone pursuant to Clause 14.4 (Schedule of Milestones).
“Milestone Date” means the date by which the Contractor guarantees a Milestone shall be achieved,
as set out in the Schedule of Milestones as the same may be revised in accordance with this Contract.
“Minimum Functional Specifications” means the minimum functional specifications for the
construction of t he W orks as s et forth i n Annex E (Minimum Functional Specifications and
Performance Guarantees).
"Net Electrical Output" - means net electrical energy expressed in kWh delivered during testing
and C ommissioning o f the C omplex and, f ollowing t he C ommercial O perations D ate, w hen
despatched by the Power Purchaser.
“Notice to Proceed” - means the notice to commence the Works to be issued by the Employer to
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the Contractor within 10 (ten) days from the date of Financial Closing.
“O&M Contract” m eans the a greement be tween the O &M C ontractor and the C ompany f or
operation and maintenance of the Complex, as may be amended by the parties thereto from time to
time.
“O&M Contractor” means [a company to be contracted by the Employer], a company organized and
existing under the laws of Pakistan, and its successors and permitted assigns.
“Operating Committee” has the meaning given to it in the Power Purchase Agreement.
“Pakistan Rupees” or “PKR” or “Rs.” means the lawful currency of Pakistan.
“Parent Company Guarantee” – [not applicable]
“Party” means the Employer or the Contractor, as the context requires, and “Parties” means the
Employer and the Contractor.
“Performance Certificate” m eans t he ce rtificate i ssued under C lause 1 1.9 (Performance
Certificate).
“Performance Guarantees” mean the performance guarantees relating to output, and efficiency as
set out i n Annex E ( Minimum Functional Specifications and Performance Guarantees) a nd
described i n C lause 9.5(b) ( Guaranteed Performance) and which t he C ontractor g uarantees t o
achieve under the terms of the Contract.
“Performance Security” means the security (or securities, if any) under Clause 4.3 (Performance
Security).
“Permanent Works” m eans the pe rmanent w orks t o be designed, tested, com missioned,
completed and e xecuted fit f or pur pose by t he C ontractor unde r t he C ontract, including all
engineering, procurement and construction works relating to the construction of the Complex.
“Plant” m eans t he a pparatus, m achinery a nd v ehicles i ntended t o f orm or f orming pa rt of the
Permanent Works item.
“Power Purchase Agreement” or the “PPA” means the power purchase agreement entered into
by and between the Power Purchaser and the Employer, for the sale and purchase of the electric
generation capacity of and electric power generated by, the Complex, as may be amended by the
parties thereto from time to time 1.
“Power Purchaser” or “ NEPRA” m eans t he N ational Electrical P ower R egulatory A uthority,
together with its successors and permitted assigns.
“Power Purchaser Interconnection Facilities” means the facilities and equipment, including any
tele-metering equipment, relay and switching equipment; protective devices and safety equipment
(but n ot i ncluding t he M etering S ystem or t he B ack-Up M etering S ystem) be yond t he
Interconnection Point between the Complex and the Grid System whereby the Employer is able to
1

Note: The Employer intends to negotiate and finalize the PPA simultaneously with the finalization of the
EPCC. There being no final PPA at present, any key provisions in the final PPA not reflected herein will be
required to be incorporated in the EPCC to avoid any mismatches.
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receive from and deliver to the Power Purchaser and the Power Purchaser is able to receive net
electric output generated by the Complex.
“PPIB” m eans t he Private P ower & I nfrastructure B oard (Ministry of Water & P ower),
Government of P akistan, and any suc cessor o r sub stitute boa rd or ag ency t hat as sumes t he
responsibilities of the Private Power & Infrastructure Board.
“Project” m eans t he execution of the W orks a nd the de velopment a nd/or o peration of the
Complex.
“Project Documents” means the Implementation Agreement, the Power Purchase Agreement, the
LNG Supply Agreement, the Fuel Supply Agreement and the O&M Contract.
“Project Requirements” means the document entitled Project Requirements set out in Annex K
(Project Requirements), which specifies the purpose, scope, and/or design and/or other technical
criteria, for the Works.
“Provincial Government” – The government of the Province of Sindh.
“Prudent Practices” means that degree of skill and judgment and the use of equipment, practices,
techniques, standards and methods that are generally expected of skilled and experienced engineering
and construction firms i n the i nternational i ndependent po wer industry e mploying t he highest
standards i n r espect o f the design, engineering, c onstruction, c ommissioning a nd t esting of w ork
similar in nature and extent to the Works including as required to comply with applicable industry
codes, standards, and regulations in Pakistan (i) to protect the Power Purchaser’s, Employer’s a nd
Contractor’s system, employees, agents, and customers from malfunctions occurring at the Works and
(ii) to protect the Works and the Employer’s and Contractor’s employees and agents at the Works,
from malfunctions occurring on the Grid System.
“Prudent Utility Practices” means the prudent utility practices followed from time to time by the
electric utility i ndustry in P akistan ( including pr actices generally f ollowed by i ndependent p ower
producers i n Pakistan), ha ving regard t o e ngineering and operational c onsiderations, i ncluding
manufacturer’s recommendations a nd the G rid C ode. P rudent U tility P ractices are n ot limited t o
optimum practices, methods or acts to the exclusion of all others, but rather are a spectrum of possible
practices, m ethods a nd acts which c ould h ave been e xpected t o accomplish t he d esired r esults at
reasonable cost consistent with reliability and safety.
“Public Sector Entity” – (a) The GOP, the Provincial Government, any subdivision of either, or any
local governmental authority with jurisdiction over the Company, the Project, or any part thereof, or
(b) any de partment, authority, i nstrumentality, agency, or judicial body of the GOP, the Provincial
Government or any such local governmental authority, (c) courts and tribunals in Pakistan, and (d) any
commission or regulatory agency or body having jurisdiction over the Company, the Project or any
part thereof.
“Relevant Authority” – The department, authority, agency or ot her relevant entity f rom w hich a
Consent is to be obtained and any authority, body or other Person having jurisdiction under the Laws
of Pakistan with respect to the Project.
“Retention Bond” means t he r etention bond w hich t he C ontractor i s r equired t o i ssue t o the
Employer pursuant to Section 14.9 below.
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“Required Commercial Operations Date” means the da te by w hich t he C omplex i s t o ha ve
achieved the Commercial Operations Date under the Power Purchase Agreement, as such date may
be extended thereunder.
“Schedule of Milestones” means the schedule set out in Annex D ( Schedule of Milestones)
stipulating the Milestone Dates (as may be revised in accordance with this Contract) to be used,
inter alia, for the calculation of interim payments.
“Scheduled Outage” is as defined under the Power Purchase Agreement.
“Site” means the place or places where the Permanent Works are to be executed and to which Plant
and Materials are to be delivered, and any ot her p laces as m ay be specified in the Contract as
forming part of the Site.
“Statement” means a statement submitted by the Contractor as part of an application for payment
under Clause 14 (Contract Price and Payment).
“Subcontractor” m eans a ny pe rson na med i n the C ontract as a subcontractor, or a ny pe rson
appointed as a subcontractor, for a part of the Works; and the legal successors in title to each of
these persons.
“Taking-Over Certificate” means a certificate issued under Clause 10 (Employer’s Taking Over).
“Technical Limits” means the limits and constraints described in Annex F (Technical Limits) relating
to t he pl anned op eration, m aintenance a nd de spatch of t he Complex f ollowing c ompletion of t he
Works.
“Temporary Works” m eans all temporary w orks of ev ery k ind (other t han Contractor’s
Equipment) required on S ite for the execution and completion of the Permanent Works and the
remedying of any defects.
“Tests after Completion” means the tests (if any) which are specified in the Contract and which
are carried out under Clause 12 (Tests after Completion) after the Works ar e taken over by t he
Employer.
“Tests on Completion” m eans the t ests w hich are specified in the Contract o r agreed by bot h
Parties or instructed as a Variation, and which are carried out under Clause 9 (Tests on Completion)
before the Works are taken over by the Employer.
“Time for Completion” means t he t ime f or completing t he Works under C lause 8.2 ( Time for
Completion).
"US Dollar" or "US$" means the lawful currency of the United States of America.
“Variation” means any change to the Project Requirements or the Works, which is instructed or
approved as a variation under Clause 13 (Variations and Adjustments).
“Works” mean the Permanent Works and the Temporary Works, or either of them as appropriate.
1.2

Interpretation
In the Contract, except where the context requires otherwise:
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1.3

(a)

words indicating one gender shall include all genders;

(b)

words indicating the singular also include the plural and words indicating the plural also
include the singular;

(c)

provisions including the word “agree”, “agreed” or “agreement” require the agreement to
be recorded in writing;

(d)

“written” or “in writing” means hand-written, type-written, printed or electronically made,
and resulting in a permanent record;

(e)

the words “include”, “including” and “in particular” shall not be construed as, nor shall
they take effect as, limiting the generality of any preceding words;

(f)

references to Clauses and Annexes are, unless the context otherwise requires, references to
clauses of, and annexes to, this Contract;

(g)

a reference to any legislation or legislative provision includes any statutory modification,
amendment, or r e-enactment o f o r legislative pr ovision s ubstituted for, a nd a ny
subordinate legislation/rules/regulations under that legislation or legislative provision;

(h)

unless otherwise provided herein, whenever a consent or approval is required by one Party
from t he ot her P arty, s uch c onsent or a pproval s hall not be unr easonably w ithheld o r
delayed;

(i)

in c arrying ou t i ts obligations a nd du ties und er this Contract, e ach P arty s hall have a n
implied obligation of good faith;

(j)

except as provided in C lause 1.8 ( Confidentiality), not hing s hall b e c onstrued o r
interpreted as limiting, diminishing or prejudicing in any way the rights of the Employer,
the Lenders or the Power Purchaser to claim any benefit provided under applicable Laws
(whether in effect now or in the future);

(k)

headings shall not be taken into consideration in the interpretation of this Contract; and

(l)

unless otherwise specifically provided in the Contract, a reference to an agreement shall be
a reference to that agreement as amended, re-stated, supplemented, modified or novated
from time to time; and

(m)

references to "this Contract" shall include a reference to the Annexes hereto.

Communications
(a)

Except as expressly prov ided otherwise in this C ontract, every cer tificate, not ice,
instruction, direction, order, consent or decision to be given under this Contract shall be
given in writing to the respective addressee at the corresponding address specified below
(or such other address and/or addressee as the Contractor may notify to the Employer or the
Employer may notify to the Contractor (as the case may be) in writing upon seven (7) days
advance no tice and sha ll b e ef fective w hen received) and shall be de emed effective as
follows:
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(b)

(i)

if delivered personally, upon delivery;

(ii)

if sent by post, upon certified receipt;

(iii)

if sent by a courier service, upon receipt;

(iv)

if sent by facsimile transfer, when despatched but only i f sender’s transmission
report shows the entire facsimile to have been received by the recipient; or

(v)

if sent by e-mail, upon a returned receipt.

If to the Contractor:
Global Edison Corporation
415 East Airport Freeway
Fourth Floor
Irving, Texas 75062
Fax: +1 (972) 261-1111
Attention: Mr. Rod A. Johnson, President

(c)

If to the Employer:
Cavalier Energy Corporation
Plot 101-103, Industrial Estate
Sihala Road
Islamabad, Pakistan
Fax: 00 92 51 449-0873
Attention:
Mr. Waseem Pasha Tajammal, Managing Director Pakistan

(d)
1.4

1.5

Any not ice required t o b e de livered to the L enders he reunder s hall be delivered i n
accordance with the notice provisions set out in the Direct Agreement.

Law and Language
(a)

The Contract shall be governed by and construed in accordance with the laws of Pakistan.

(b)

If t here a re v ersions of a ny pa rt o f t he C ontract w hich are w ritten in m ore t han on e
language, the English language version shall prevail.

(c)

The language for communications/notices shall be English.

Effective Date
The Contract shall come into full force and effect when the following conditions are satisfied:
(a)

The Contract has been executed by each Party;

(b)

All C onsents r equired by t he C ontractor f or the Wo rks t hat a re r equired t o have be en
obtained at that time have been obtained;
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(c)

All C onsents required by t he E mployer for t he Works t hat a re required to have be en
obtained at that time have been obtained;

(d)

Delivery to the Employer of the duly executed Performance Security.

The Employer shall promptly confirm to the Contractor the date on which all these conditions have
been satisfied. The Employer may waive any of the above conditions precedent on written notice
to the Contractor.
1.6

1.7

1.8

Assignment
(a)

The Contractor shall be entitled to subcontractor or assign either in whole or in part any of
its rights and obligations under the Contract to any party without the prior written consent
of the Employer.

(b)

Except as provided below, the Employer shall not be entitled to assign either in whole or in
part a ny of i ts r ights a nd obligations unde r t he Contract to any pa rty w ithout t he pr ior
written consent thereto of the Contractor.

(c)

The Employer shall be entitled to assign either in whole or in part any of its rights and
obligations under the Contract to the Lenders or anyone nominated by the Lenders without
the prior written consent of the Contractor.

Care and Supply of Documents
(a)

Each of the Contractor’s Documents shall be in the custody and care of t he Contractor,
unless and until taken over by the Employer. Unless otherwise stated in the Contract, the
Contractor shall supply t o t he E mployer s ix ( 6) copies of e ach o f the C ontractor’s
Documents.

(b)

The Contractor shall keep, on the Site, a copy of the Contract, publications named in the
Project R equirements, t he C ontractor’s D ocuments, and Variations and ot her
communications given under the Contract. The Employer’s Personnel shall have the right
of access to all these documents at all reasonable times.

(c)

If a Party becomes aware of an error or defect of a technical nature in a document which
was prepared for use in executing the Works, the Party shall promptly give notice to the
other Party of such error or defect.

Confidentiality
(a)

The C ontractor shall and shall procure that t he C ontractor’s Personnel, S ubcontractors,
consultants a nd a gents s hall ho ld in c onfidence all doc uments and other information
whether technical or commercial supplied to it by or on behalf of the Employer relating to
the design, construction, insurance, operation, maintenance, management or financing of
the Complex and all information and documents obtained by it i n the c ourse of any
inspection performed in accordance with the terms of this Contract, and shall not, save as
required by L aw pub lish or o therwise disclose or u se the s ame f or i ts ow n p urposes
otherwise than as may be required to perform its obligations under this Contract.

(b)

The provisions set out in the paragraph above shall not apply to:
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1.9

1.11

any information in the public domain otherwise than by breach of this Contract;

(ii)

information in the possession of the Contractor before divulgence as aforesaid, and
which was not obtained under any obligation of confidentiality; and

(iii)

information obtained from a third party who is free to divulge the same, and which
is not obtained under any obligation of confidentiality.

Employer’s Use of Contractor’s Documents
(a)

As be tween t he P arties, the C ontractor shall retain t he c opyright and o ther i ntellectual
property rights in the Contractor’s Documents and other design documents made by (or on
behalf of) the Contractor.

(b)

The C ontractor s hall b e d eemed ( by s igning t he C ontract) to g ive t o the E mployer a
non-terminable t ransferable non-exclusive r oyalty-free l icence to copy, use and
communicate the Contractor’s Documents, including making and using modifications of
them. This licence shall:

(c)

1.10

(i)

(i)

apply throughout the actual or intended working life (whichever is longer) of the
relevant parts of the Works,

(ii)

entitle any person in proper possession of the relevant part of the Works to copy,
use and communicate the Contractor’s Documents for the purposes of completing,
operating, maintaining, altering, adjusting, repairing and demolishing the Works,

(iii)

in the case of Contractor’s Documents which are in the form of computer programs
and other software, permit their use on any computer on the Site and other places
as envisaged by the Contract, including replacements of any computers supplied
by the Contractor, and

(iv)

be capable of being sub-licensed or assigned by the Employer to any Lender (or
designee or transferee of any Lender) on the same terms as set out in this Clause.

The Contractor’s Documents and other design documents made by (or on b ehalf of) the
Contractor shall not, without the Contractor’s consent, be used, copied or communicated to
a t hird party by ( or on behalf of) the Employer f or purposes other than those permitted
under this Clause.

Contractor’s Use of Employer’s Documents
(a)

As be tween th e P arties, the E mployer s hall retain the c opyright a nd other intellectual
property rights in the Project Requirements and other documents made by (or on behalf of)
the Employer. The Contractor may, at its cost, copy, use, and obtain communication of
these documents for the purposes of the Contract.

(b)

Such doc uments s hall n ot, w ithout the E mployer’s c onsent, be c opied, us ed or
communicated to a third party by the Contractor, except as necessary for the purposes of
the Contract.

Contractor Information
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The Contractor shall disclose any information which the Employer may reasonably require in order
to verify the Contractor’s compliance with the Contract.
1.12

Compliance with Laws
The Contractor shall, in performing the Contract comply with, and procure that any subcontractor
complies w ith, all a pplicable Laws, C onsents, E nvironmental S tandards an d Prudent P ractices.
Unless otherwise stated in the Project Requirements:

1.13

(a)

The Contractor shall give all notices and pay all taxes, duties and fees as required by all
Laws, in relation to the design, execution and completion of the Works and the remedying
of any defects; and the Contractor shall indemnify and hold the Employer harmless against
and from the consequences of any failure to do so.

(b)

The Contractor acknowledges the provisions set out in the Project Documents relating to
the Consents (as defined therein), and in particular the provisions relating to applications
for C onsents a nd the pr ovision of s tatus reports relating t hereto. The C ontractor s hall
obtain and maintain all Consents that are required by the Laws and the Project Documents
in relation to the design, execution and completion of the Works, including those Consents
specified in Annex M (Consents) as having been (or being) obtained by the Contractor and
shall comply with all the provisions relating thereto in the Project Documents in a timely
manner and in order to fulfil the Employer’s obligations thereunder; and the Contractor
shall indemnify and hold the Employer harmless against and from the consequences of any
failure to do so.

(c)

Any f ines or other penalties incurred by the Contractor for non-compliance w ith the
applicable Laws or other government actions taken pursuant thereto or the Consents shall
not be reimbursed by the Employer, but shall be the sole responsibility of the Contractor.

No Liability for Review
Notwithstanding a nything c ontained ot herwise in t his C ontract, no r eview, no n-objection, or
approval by t he E mployer of a ny a greement, doc ument, i nstrument, dr awing, specification o r
design pr oposed by t he C ontractor s hall relieve t he Contractor f rom a ny l iability tha t it w ould
otherwise have had for its negligence or default in the preparation of such agreement, document,
instrument, drawing, specification or design or failure to comply with applicable Laws or to satisfy
the Contractor’s obligations under this Contract, nor shall the Employer be liable to the Contractor
or any ot her pe rson by r eason of its r eview, n on-objection, or a pproval of any a greement,
document, instrument, drawing, specification, or design.

1.14

No Waiver
(a)

No waiver by either Party of any default or defaults by the other Party in the performance
of any of the provisions of this Contract:
(i)

shall operate or be construed as a waiver of any other or further default or defaults
whether of a like or different character; or

(ii)

shall b e e ffective un less i n writing du ly e xecuted by a d uly a uthorised
representative of such Party.
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(b)

1.15

Neither the failure by either Party to insist on any occasion upon the performance of the
terms, conditions and provisions of this Contract nor time or other indulgence granted by
one Party to the other shall act as a waiver of such breach or acceptance of any variation or
the relinquishment of any such right or any other right hereunder, which shall remain in full
force and effect.

Relationship of the Parties
This Contract shall not be interpreted or construed to create an association, joint venture, agency or
partnership between the Parties or to impose any partnership or agency obligation or liability upon
either Party. Neither Party shall have any right, power or authority to enter into any agreement or
undertaking for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise
bind, the other Party.

1.16

Survival
Cancellation, expiration or e arlier t ermination of t his C ontract shall no t r elieve the P arties of
obligations t hat by t heir nature should s urvive s uch c ancellation, e xpiration or termination,
including warranties, remedies, promises of indemnity and confidentiality.

1.17

Affirmation
The Contractor declares and affirms that it has not paid nor has it undertaken to pay and that it shall
in the future not pay any bribe, pay-offs, kick-backs or unlawful commission and that it has not in
any ot her w ay or m anner pa id a ny s ums, w hether i n P akistani Rupee or f oreign currency and
whether in the Country or abroad, or in any other manner given or offered to give any monetary or
non-monetary pr omises, f avours, g ifts and/or p resents i n t he C ountry or a broad t o a ny pe rson,
company, organisation, authority or government t o procure this Contract, and the Contractor
undertakes not to engage in any of t he said or similar acts during the term of and relative to this
Contract or the Project.

1.18

Entirety
This Contract and the Annexes hereto are intended by the Parties as the final expression of their
agreement on the m atters contained herein and are i ntended also as a com plete and exclusive
statement of th e terms of the ir a greement w ith respect to the Works. A ll prior written or o ral
representations, understandings, of fers or other communications of e very kind pertaining t o the
Works hereunder as between the Employer and the Contractor are hereby superseded.

1.19

Priority of Documents
The documents forming the Contract are to be taken as mutually explanatory of one another. For
the pur poses of i nterpretation, t he pr iority of t he do cuments s hall be i n a ccordance w ith t he
following sequence:
(a)

[Clauses 1 (General Provisions) to 21 (Lenders) (inclusive);

(b)

Annex A ( Not used) t o J (A dvance Payment Guarantee) ( inclusive) a nd Annex L ( Not
used) to Annex O (Milestone Certificate) excluding Annex K (Project Requirements).

(c)

Annex K (Project Requirements).]
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2

THE EMPLOYER

2.1

Right of Access to the Site
(a)

2.2

The Employer shall give to/procure for the Contractor right of access to, and possession of,
all parts of the Site for the purposes of performing the Works with effect from the Effective
Date. The r ight o f a ccess t o, a nd pos session of t he S ite shall not be e xclusive t o t he
Contractor. However, the Employer may withhold any such right or possession until the
Performance Security has been received.

Consents
Each Party shall (where it is in a position to do so) provide reasonable assistance to the responsible
Party at their request with applications for any Consents required by the Laws of the Country or the
Project Documents.

2.3

Employer’s Personnel
Without pr ejudice to the obligations of th e C ontractor in r elation to the m atters r eferred to in
paragraphs (a) and (b) below, the Employer shall be responsible for ensuring that the Employer’s
Personnel and the Employer’s other contractors on the Site:

2.4

(a)

co-operate with the Contractor’s efforts under Clause 4.8 (Co-operation), and

(b)

take actions similar to those which the Contractor is required to take under sub-paragraphs
(a), (b) and (c) of Clause 4.10 (Safety Procedures) and under Clause 4.19 (Environmental
Matters).

Employer’s Claims
(a)

If the Employer considers itself to be entitled to any payment under this Contract, and/or to
any extension of the Defects Notification Period and/or an extension to any performance
deadline as a result of a Force Ma jeure E vent, the E mployer sha ll g ive not ice an d
particulars to the Contractor. However, notice is not required for payments due for services
requested by the Contractor.

(b)

The notice shall be given as soon as practicable after the Employer became aware of the
event or circumstances giving rise to the claim. A notice relating to any extension of the
Defects Notification Period shall be given before the expiry of such period.

(c)

The particulars sha ll specify t he C lause o r ot her ba sis of the claim, and shall include
substantiation of the amount and/or extension to which the Employer considers itself to be
entitled in connection with the Contract. The Employer shall then proceed in accordance
with Clause 3.5 (Determinations) to agree or determine (i) the amount (if any) which the
Employer is entitled to be paid by the Contractor, and/or (ii) the extension (if any) of the
Defects N otification P eriod i n a ccordance w ith C lause 11.3 ( Extension of Defects
Notification Period) and/or the extension (if any) of the relevant performance deadline in
accordance with Clause 19.4 (Consequences of Force Majeure Event).

(d)

The Employer may set off or deduct this amount from any moneys due, or to become due,
to the C ontractor. The E mployer sh all on ly be en titled to set of f ag ainst o r m ake any
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deduction from a n a mount due t o t he C ontractor, or t o ot herwise c laim a gainst t he
Contractor, in accordance with this Clause or with sub-paragraph ( a)(i) and/or (a)(ii) of
Clause 14.6 (Interim Payments).
3

THE EMPLOYER’S ADMINISTRATION

3.1

The Employer’s Representative

3.2

3.3

(a)

The E mployer s hall designate a n i ndividual a s E mployer’s R epresentative to a ct on its
behalf under the Contract. The duties and authority of the Employer’s Representative are to
administer the Contract, to monitor progress by the Contractor in completion of the Works,
to a udit the C ontractor’s quality a ssurance a nd qua lity c ontrol p rograms, t o review
Contractor’s D ocuments, to m onitor the C ontractor’s performance with respect t o
environmental obligations, to witness tests carried out by the Contractor, to verify payment
applications s ubmitted by t he C ontractor, a nd ot her such du ties a s m ay be r equired t o
confirm the Contractor’s fulfilment of the Contract and to exercise the duties and rights of
the Employer under the Contract.

(b)

The Employer’s Representative shall carry out the duties assigned to it, and shall exercise
the authority delegated to it, by the Employer. Unless and until the Employer notifies the
Contractor o therwise, the Employer’s R epresentative sha ll b e de emed to have the full
authority of the Employer under the Contract, except in respect of Clause 15 (Termination
by Employer).

(c)

If the Employer wishes to replace any person appointed as Employer’s Representative, the
Employer s hall g ive t he Contractor no t less t han fourteen ( 14) d ays’ no tice of the
replacement’s name, address, duties and authority, and of the date of appointment.

Other Employer’s Personnel
(a)

The Employer or the Employer’s Representative may from time to time assign duties and
delegate authority to assistants, and may also revoke such assignment or delegation. These
assistants m ay i nclude a resident engineer, and/or i ndependent inspectors appo inted to
inspect a nd/or te st i tems of P lant a nd/or M aterials. T he a ssignment, de legation or
revocation shall not take effect until a copy of it has been received by the Contractor.

(b)

Assistants shall be suitably qualified persons, who are competent to carry out these duties
and exercise this authority, and who are fluent in the language for communications defined
in Clause 1.4 (Law and Language).

Delegated Persons
Any pe rson, including the Employer’s Representative and assistants, to whom duties have been
assigned or aut hority ha s be en delegated, s hall onl y be a uthorised t o i ssue i nstructions t o the
Contractor t o t he extent defined by the de legation. A ny approval, c heck, certificate, consent,
examination, inspection, instruction, notice, proposal, request, test, or similar act by a delegated
person, in accordance with the delegation, shall have the same effect as though the act had been an
act of the Employer. However:
(a)

the Contractor shall satisfy itself in respect of delegated persons authority;
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3.4

3.5

(b)

unless otherwise stated in the delegated person’s communication relating t o such act, it
shall not relieve the Contractor from any responsibility it has under the Contract, including
responsibility for errors, omissions, discrepancies and non-compliances;

(c)

any failure to disapprove any work, Plant or Materials shall not constitute approval, and
shall therefore not pr ejudice t he right o f the E mployer t o reject the w ork, P lant o r
Materials; and

(d)

if t he C ontractor qu estions a ny de termination or i nstruction o f a de legated pe rson, t he
Contractor may refer the matter to the Employer, who shall promptly confirm, reverse or
vary the determination or instruction.

Instructions
(a)

The Employer may issue to the Contractor instructions which may be necessary for the
Contractor to perform its obligations under the Contract. Each instruction shall be given in
writing and shall state the obligations to which it relates and the Clause (or other term of
the Contract) in which the obligations are specified. If any such instruction constitutes a
Variation, Clause 13 (Variations and Adjustments) shall apply.

(b)

The C ontractor s hall t ake i nstructions f rom t he E mployer, or f rom t he E mployer’s
Representative or an assistant to whom the appropriate authority has been delegated under
this Clause.

Determinations
(a)

Whenever this Contract provides that the Employer shall proceed in accordance with this
Clause 3.5 (Determinations) to agree or determine any matter, the Employer shall consult
with the Contractor in an endeavour to reach agreement. If agreement is not achieved, the
Employer s hall m ake a f air de termination in a ccordance w ith t he C ontract, taking due
regard of all relevant circumstances.

(b)

The Employer or the Employer’s Representative shall give notice to the Contractor of each
agreement or de termination, w ith supporting particulars. E ach P arty shall give effect t o
each agreement or determination, unless the Contractor gives notice, to the Employer, of
its dissatisfaction with a determination within fourteen (14) da ys of receiving it. Either
Party may then refer the dispute to the Expert in accordance with Clause 20.3 (Obtaining
the Expert’s Decision).

4

THE CONTRACTOR

4.1

Contractor’s General Obligations
(a)

In consideration of the payments of the Contract Price to be made by the Employer to the
Contractor unde r this C ontract, the C ontractor hereby c ovenants w ith the E mployer t o
design, e ngineer, execute, test, c ommission a nd c omplete t he Works a nd remedy a ny
defects therein in accordance with this Contract and the Project Documents, with the care
and diligence appropriate to a company of international standing and reputation. When the
Works are completed, the Works shall be suitable and fit for the purposes for which the
Works are intended as set out in the Contract and the Project Documents.
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4.2

(b)

The C ontractor shall pr ovide t he P lant a nd Materials a nd Contractor’s D ocuments
specified in the Contract, and all Contractor’s Personnel, Goods, consumables and other
things and services, whether of a temporary or permanent nature, required in and for this
design, engineering, execution, testing, commissioning and completion and remedying of
defects relating to the Contract, the Works and the Project Documents.

(c)

The Works shall include any work which is necessary to satisfy the Project Requirements,
or is implied by the Contract, and all works which (although not mentioned in the Contract)
are necessary for stability or for the completion, or safe and proper operation, of the Works.

(d)

The C ontractor s hall be responsible for the adequacy, s tability and safety of all S ite
operations, of all methods of construction and of all the Works.

(e)

The C ontractor s hall, w henever r equired by t he E mployer, s ubmit de tails of t he
arrangements and methods which the Contractor proposes to adopt for the execution of the
Works. No significant alteration to these arrangements and methods shall be made without
such alteration having previously been notified to the Employer.

Project Documents
(a)

The Contractor confirms that it has received a copy of the Project Documents, that it has
reviewed the terms t hereof t horoughly and is familiar with their terms. The Contractor
confirms that the terms of t his Contract are cons istent with the terms of the P roject
Documents.

(b)

The Contractor covenants that it shall:

(c)

(i)

observe, perform and comply with all requirements of the Project Documents so
far as they relate or apply to the Works (or any part thereof);

(ii)

ensure t hat no a ct or om ission by t he C ontractor, t he C ontractor’s P ersonnel,
Subcontractors or subcontractors of any tier shall cause or contribute to any breach
by the Employer of any of the Employer’s obligations under or pursuant to any of
the Project Documents;

(iii)

without restricting the right of the Employer to claim damages or any other relief
on any basis available to it, indemnify, defend and hold harmless the Employer
from and a gainst a ll Losses s uffered or incurred by or brought a gainst t he
Employer arising out of any breach of this Clause.

Without prejudice to the generality of this Clause 4.2, in any case where under the Contract
or Project Documents, any drawings, programmes, notices or other documents are required
to be submitted to the Power Purchaser, GOP or any other person in connection with the
Works, t he C ontractor s hall, un less ot herwise pr ovided i n t he C ontract or ot herwise
instructed in writing by the Employer, submit the same in the manner and within sufficient
time to allow the Employer to submit the same in the manner and within the time (if any)
prescribed therefor in the Project Documents and so as not to cause or contribute to any
breach by the Employer of any of the Employer’s obligations under the Project Documents
or to prejudice any right or entitlement which the Employer may have under the Project
Documents. F or t he a voidance o f doub t, t he C ontractor s hall e ndeavour t o s ubmit a ll
drawings, programmes, notices, or other documents at the earliest possible time to preclude
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or mitigate any possible delay arising from the review of documents by the Employer, the
Power Purchaser or the GOP.
(d)

4.3

To the extent th at the same is r equired in connection w ith the C ontractor’s o bligations
under the Contract, the Employer shall promptly pass to the Contractor all information,
documents and communications which it shall receive from time to time from the Power
Purchaser or the GOP relating to the Works.

Performance Security
(a)

The Contractor shall obtain (at its cost) a Performance Security for proper performance by
the Contractor of its obligations, in the amount of [five per cent (5%)] of the Contract Price,
which shall be e xpressed in US Dollars. Upon the Commercial Operations Date f or the
completed Project, the Performance Security shall be reduced to the amount of [two per
cent (2%)] of the Contract Price. The value of the Performance Security shall be increased
or decreased in accordance w ith changes in the Contract P rice e ach time any single or
aggregate i ncreases i n the Contract Price equal ten percent (10%) of t he Contract Price
upon which value the Performance Security value was previously based prior to any such
increases o r de creases, so that i t equ als [five pe r c ent (5 %)] prior t o the C ommercial
Operations Date or, following the Commercial Operations Date, [two per cent (2%)], of the
adjusted Contract Price.

(b)

The Contractor shall deliver the Performance Security to the Employer as a condition to the
effectiveness of this Contract, as set out in Clause 1.5 (Effective Date). The Performance
Security shall be in the form annexed at Annex B (Form of Performance Security) and shall
be in the form of an unconditional bank guarantee issued by a first class Pakistan scheduled
bank acceptable to the Employer or first class foreign bank acceptable to the Employer.

(c)

The Contractor shall ensure that the Performance Security is valid and enforceable until the
Contractor has executed and completed the Works (including all Works under Clause 11
(Defects Liability) or Clause 12 (Tests After Completion)), remedied any defects and the
Defects Notification Period has expired. If the terms of the Performance Security specify
its exp iry da te, and the C ontractor h as n ot b ecome e ntitled to receive t he P erformance
Certificate by the date twenty-eight (28) days prior to the expiry date, the Contractor shall
extend the validity of the Performance Security until the Works have been completed and
any defects have been remedied.

(d)

The Employer shall not make a claim under the Performance Security, except for amounts
to which the Employer is entitled under the Contract in the event of:
(i)

failure by t he C ontractor to e xtend t he v alidity of t he P erformance S ecurity a s
described in paragraph (c) above, in which event the Employer may claim the full
amount of the Performance Security;

(ii)

failure by the Contractor to pay the Employer an amount due, as either agreed by
the Contractor or determined under Clause 2.4 (Employer’s Claims) or Clause 20
(Claims, Disputes and Arbitration), within twenty-eight ( 28) da ys af ter t his
agreement or determination;

(iii)

failure by the Contractor to remedy a default within twenty-eight (28) days after
receiving the Employer’s notice requiring the default to be remedied;
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(e)
4.4

4.6

failure by Contractor to execute work under Clause 11 ( Defects Liability) or
Clause 12 (Tests After Completion);

(v)

circumstances which entitle the Employer to terminate this Contract under Clause
15.2 (Termination by Employer), irrespective of whether notice of termination has
been given; or

(vi)

any other breach of this Contract by the Contractor.

The Employer shall return the Performance Security to the Contractor within twenty-one
(21) days after the Contractor has become entitled to receive the Performance Certificate.

Fitness for Purpose
(a)

4.5

(iv)

Without prejudice to the provisions of Clause 4.1 above, the Contractor confirms that the
Complex shall be designed, engineered and constructed so as to ensure that:
(i)

the Complex is constructed in accordance with the Project Requirements and is
able to operate within the operational parameters (including but not limited to the
Technical Limits) stated under this Contract while using both the gas inputs to be
supplied to the Complex in accordance with the LNG Supply Agreement and the
LNG inputs to be supplied t o t he Complex i n accordance with t he Fuel Supply
Agreement; and

(ii)

the Complex i s a ble t o ope rate w ithin/in a ccordance w ith, the
parameters/requirements set forth under the Power Purchase Agreement and the
Project Requirements.

Contractor’s Representative
(a)

The Contractor shall appoint the individual listed in Annex K (Project Requirements) as its
Contractor’s R epresentative. The C ontractor g ives the C ontractor’s R epresentative all
authority necessary to act on the Contractor’s behalf under the Contract.

(b)

The C ontractor s hall n ot, w ithout t he p rior c onsent o f the E mployer, revoke t he
appointment of the Contractor’s Representative or appoint a replacement.

(c)

The C ontractor’s R epresentative shall, on be half of the C ontractor, receive i nstructions
under Clause 3.4 (Instructions).

(d)

The Contractor’s Representative may delegate any powers, functions and authority to any
competent pe rson, an d may at any t ime r evoke t he d elegation. A ny de legation or
revocation shall not take effect until the Employer has received prior notice signed by the
Contractor’s Representative, naming the person and specifying the powers, functions and
authority being delegated or revoked.

(e)

The Contractor’s Representative and all these persons shall be fluent in the language for
communications defined in Clause 1.4 (Law and Language).

Subcontractor
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(a)

The Contractor shall not subcontract the whole of the Works.

(b)

Subject t o Clause 4.6(f) a nd ( h), the E mployer a cknowledges t hat the C ontractor m ay
subcontract with any subcontractor(s) as a Subcontractor for that part of the Works listed in
Annex C (Subcontracted Works), provided, however, that any such subcontracting shall be
in a ccordance w ith the t erms of t his C ontract a nd p rovided f urther that such
acknowledgement or subcontracting shall not relieve the Contractor of any of its obligations
or potential liability regarding the design, insuring, construction or completion of the Works
or any liability whatsoever resulting from a breach of any term or condition of this Contract.

(c)

The Contractor shall be responsible for the acts or defaults of any Subcontractor, its agents
or em ployees, as if they w ere t he ac ts o r de faults of t he C ontractor. I n relation to the
subcontracting of any element of the Works listed at Annex C (Subcontracted Works), the
Contractor shall give the Employer not less than forty (40) days’ notice of:

(d)

(i)

the i ntended a ppointment of t he S ubcontractor, w ith de tailed pa rticulars w hich
shall include its relevant experience;

(ii)

the S ubcontractor’s r epresentative w ho ha s all a uthority t o a ct on
Subcontractor’s behalf under the Subcontract;

(iii)

the intended commencement of the Subcontractor’s work; and

(iv)

the intended commencement of the Subcontractor’s work on the Site.

the

Subject t o 4.6( f) a nd ( h), t he C ontractor may not s ubcontract a ny e lement of the W orks
listed in Annex C ( Subcontracted Works) unless the contract with such Subcontractor (a
“Subcontract”):
(i)

is in all material respects consistent with the terms and conditions of the Contract;

(ii)

provides that the Contractor’s rights under the Subcontract are capable of being
freely assigned and novated in full without consent or limitation to the Employer
or any person nominated by the Employer, including the Lenders, in the event that
this Contract is terminated; and

(iii)

provides t hat t he benefit of a ny w arranties a nd/or g uarantees provided by t he
Subcontractor a re c apable of being f reely a ssigned i n full w ithout c onsent or
limitation to the Employer or any person nominated by the Employer, including
the Lenders, in the event that this Contract is terminated.

(e)

The C ontractor s hall assign: ( a) i ts rights and t he b enefit of any su ch w arranties an d/or
guarantees, to the Employer or its nominee in the event this Contract is terminated; and (b)
all s uch rights a nd b enefits t hat e xtend b eyond t he Defects N otification P eriod, t o the
Employer with effect from the end of the Defects Notification Period.

(f)

Notwithstanding that the Contractor may contract with any persons as Subcontractors, not
later than forty (40) days prior to the execution of any proposed subcontract the Contractor
shall deliver t o the E mployer a cer tificate of a dul y aut horized officer of t he C ontractor
setting ou t t he n ame a nd nationality of the p roposed S ubcontractor and each and e very
subcontractor thereto supplying a major piece of Plant or Materials and the nation of origin
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of such Plant or Materials.
(g)

The Contractor shall provide the Employer with a certificate of a duly authorized officer of
the Contractor setting out any proposed amendment (a “Proposed Material Amendment”) to
any subcontract that would result in (i) a change in the Subcontractor, or (ii) a change in a
major piece of Plant or Material as to either its company or country of manufacture, not later
than tw enty-eight ( 28) days pr ior to the e xecution t hereof setting f orth t he proposed
changes.

(h)

The Employer shall then have the right, but not the obligation, to review the certificate, and
may not ify t he C ontractor pr ior t o the p roposed e xecution d ate that i t ob jects t o t he
subcontract or Proposed Material Amendment because in the Employer’s (or GOP’s) sole
reasonable discretion the proposed Subcontractor or the company or country of manufacture
of a m ajor pi ece of P lant or E quipment is adv erse to the n ational security i nterests o f
Pakistan; p rovided, however, that by not o bjecting t o t he subcontract o r t he Proposed
Material A mendment t he Employer sha ll n ot be construed a s ha ving a pproved of t he
subcontract o r the P roposed Material A mendment n or in any w ay ha ving r elieved t he
Contractor of its obligations under this Contract.

(i)

Within t wenty ( 20) d ays a fter e xecution o f a ny s ubcontract a nd a ny P roposed Material
Amendment, t he C ontractor s hall de liver t o the E mployer a c omplete c opy of t he
subcontract a nd e ach such P roposed M aterial A mendment w ith information t hat is
confidential o r p roprietary de leted t herefrom a nd a cknowledges t hat t he E mployer m ay
make av ailable t o the G OP a copy of al l subc ontracts and all P roposed Mat erial
Amendments.

(j)

The C ontractor shall ensure t hat each subcontract e ntered i nto by t he C ontractor shall
contain:

(i) representations and undertakings of any Subcontractor party thereto in the same form, mutatis
mutandis, as those given by the parties under Clause 1.17 (Affirmation); and
(ii) obligations of the relevant Subcontractor to comply with all Applicable Law, Environmental
Requirements, Prudent Practices and all Consents in carrying out all works so sub-contracted to
the relevant Subcontractor.
4.7

Co-operation
(a)

(b)

The Contractor shall, as specified in the Contract or as instructed by the Employer, allow
appropriate opportunities for carrying out work to:
(i)

the Employer’s Personnel,

(ii)

any other contractors employed by the Employer, and

(iii)

the personnel of any legally constituted public authorities, who may be employed
in the execution on or near the Site of any work not included in the Contract.

The C ontractor shall be responsible for its c onstruction a ctivities o n the S ite, and shall
co-ordinate its own activities with those of other contractors to the extent (if any) specified
in the Project Requirements and, in respect of the Employer Interconnection Facilities, the
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Power Purchaser.
(c)

4.8

If, under the Contract, the Employer is required to give to the Contractor possession of any
foundation, s tructure, pl ant o r m eans o f a ccess in a ccordance w ith C ontractor’s
Documents, the Contractor shall submit such documents to the Employer in the time and
manner stated in the Project Requirements.

Setting Out
The Contractor shall set out the Works in relation to original points, lines and levels of reference
specified in the Contract. The Contractor shall be responsible for the correct positioning of all parts
of the Works, and shall rectify any error in the positions, levels, dimensions or alignment of the
Works.

4.9

Safety Procedures
The Contractor shall:

4.10

4.11

(a)

comply with all applicable safety regulations under Applicable Law,

(b)

take due care for the safety of all persons entitled to be on the Site,

(c)

use reasonable efforts to keep the Site and Works clear of unnecessary obstruction so as to
avoid danger to these persons,

(d)

provide fencing, lighting, guarding and watching of the Works until completion and taking
over under Clause 10 (Employer’s Taking Over), and

(e)

provide any Temporary Works (including roadways, footways, guards and fences) which
may be necessary, because of the execution of the Works, for the use and protection of the
public and of owners and occupiers of adjacent land.

Quality Assurance
(a)

The Contractor shall institute a quality assurance system to demonstrate compliance with
the requirements of the Contract. The system shall be in accordance with the details stated
in the Contract and shall conform to the requirements of the relevant standards published
by the International Standards Organization (ISO). The Employer shall be entitled to audit
any aspect of the system.

(b)

Details of all procedures and compliance documents shall be submitted to the Employer for
information before each design and execution stage is commenced. When any document of
a t echnical n ature i s i ssued t o t he E mployer, evidence of the pr ior a pproval by t he
Contractor itself shall be apparent on the document itself.

(c)

Compliance with the quality assurance system shall not relieve the Contractor of any of its
duties, obligations or responsibilities under the Contract.

Site Data

The Contractor is familiar with the Site conditions in general and, i n particular, f or t he purposes of the
design and construction of a dual fuel (liquefied petroleum gas and natural gas) powered combined cycle
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electricity power generation s tation on t he Site f or t he Complex and t he design and construction of t he
Employer Interconnection Facilities and associated items on the sites where they are to be located.
4.12

4.13

Sufficiency of the Contract Price
(a)

The Contractor shall be deemed to have satisfied itself as to the correctness and sufficiency
of the Contract Price.

(b)

Unless ot herwise stated in t he C ontract, the C ontract P rice cov ers al l the C ontractor’s
obligations under the Contract and all things necessary for the proper design, execution and
completion of the Works and the remedying of any defects in connection with the Contract.

(c)

In particular, the Contractor acknowledges that it has had an opportunity t o inspect and
carry out t ests of the ph ysical a nd ot her c onditions ( including t he s ub-surface an d
meteorological conditions) of or affecting the Site and shall be deemed to have obtained all
necessary information and to have fully satisfied itself as to such conditions and as to any
risks, c ontingencies a nd other circumstances in r elation t hereto which may i nfluence or
affect the carrying out of the Works. No failure on the part of the Contractor to discover or
foresee any s uch c ondition, r isk, contingency or c ircumstance, whether or not t he same
ought r easonably t o have be en discovered or foreseen by a com petent and car eful
contractor, shall entitle the Contractor to an adjustment of the Contract Price nor to any
extension of time.

Unforeseeable Difficulties
Except as otherwise stated in the Contract:

4.14

(a)

the Contractor shall be deemed to have obtained all necessary information as to potential
risks, contingencies and other circumstances which may influence or affect the Works;

(b)

by signing t he C ontract, t he C ontractor accepts total r esponsibility a nd risk for ha ving
foreseen all difficulties and costs of successfully completing the Works;

(c)

the Contract Price shall not be adjusted to take account of any unforeseen difficulties or
costs; and

(d)

the C ontractor ha s r eviewed, and taken into account t he r equirements o f, the P roject
Documents and acknowledges the provisions and requirements of the Power Purchaser and
Project Documents including the time periods contemplated under the Project Documents
(a) within which the counterparties are required to comply with their obligations and/or
respond to not ices and r equests and ( b) b efore t he expiry of w hich no c laim f or any
payment, compensation, extension or allowance of time or any other relief is permitted.
All s uch pr ovisions, r equirements and time-periods sha ll b e de emed reasonably
foreseeable by the Contractor and, notwithstanding any other provision of this Contract, no
claim for payment, compensation, extension or allowance of time or other relief shall be
permitted in respect thereof.

Rights of Way and Facilities
The Contractor shall bear all costs and charges for special and/or temporary rights-of-way which it
may require, including those for access to the Site. The Contractor shall also obtain, at its risk and
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cost, any additional facilities outside the Site which it may require for the purposes of the Works.
4.15

Avoidance of Interference
(a)

(b)
4.16

4.17

The Contractor shall not interfere unnecessarily or improperly with:
(i)

the convenience of the public, or

(ii)

the a ccess to a nd use a nd occupation of all roads a nd f ootpaths, irrespective of
whether they are public or in the possession of the Employer or of others.

The C ontractor s hall i ndemnify a nd hol d t he E mployer ha rmless a gainst a nd f rom a ll
Losses resulting from any such unnecessary or improper interference.

Access Route
(a)

The Contractor shall be deemed to have been satisfied as to the suitability and availability
of access routes to the Site. The Contractor shall use reasonable efforts to prevent any road
or bridge from being damaged by the Contractor’s traffic or by the Contractor’s Personnel.
These efforts s hall include t he pr oper use o f a ppropriate v ehicles and routes. The
Contractor shall indemnify the Employer against and from Losses in respect of any breach
of its obligations under this paragraph.

(b)

Except as otherwise stated in this Contract:
(i)

the Contractor shall (as between the Parties) be responsible for any maintenance
which may be required for its use of access routes or for any repairs that may be
required as a result of the Contractor’s use of access routes;

(ii)

the Contractor shall provide all necessary signs or directions along access routes,
and shall obtain any Consents which may be required from the relevant authorities
for its use of routes, signs and directions;

(iii)

the Employer shall not be responsible for any claims which may arise from the use
or otherwise of any access route;

(iv)

the Employer does not guarantee the suitability or availability of particular access
routes; and

(v)

Costs d ue t o non -suitability or non -availability, f or t he us e r equired by t he
Contractor, of access routes shall be borne by the Contractor.

Transport of Goods
Unless otherwise stated in the Project Requirements:
(a)

the Contractor shall give the Employer not less than fourteen (14) days’ notice of the date
on which any Plant, Materials or a major item of other Goods will be delivered to the Site;

(b)

the C ontractor s hall be responsible f or pa cking, l oading, transporting, receiving,
unloading, storing and protecting all Plant, Materials, Goods and other things required for
the Works; and
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(c)

4.18

the Contractor shall make arrangements for delivery and receipt at the port facilities in the
Country of P lant, M aterials a nd G oods n ecessary t o construct t he Works, and make
arrangements for transport to the Site of all such Plant, Materials and Goods from the port
facilities. The Contractor shall complete these activities in compliance with the terms of
this Contract and the Project Documents as if it were named as the Employer therein.

Contractor’s Equipment
The Contractor shall be responsible for all Contractor’s Equipment. When brought on to the Site,
Contractor’s Equipment shall be deemed to be exclusively intended for the execution of the Works.

4.19

4.20

Environmental Matters
(a)

In performing the Works, the Contractor shall have due regard for the matters described in
the environment impact study prepared by the Employer and shall take all necessary steps
to protect the environment on and off the Site and to avoid damage or nuisance to persons
at the Site, the Employer’s property and the public resulting from pollutions, noise or other
impact arising from the performance of the Works.

(b)

The C ontractor shall ensure t hat i t is, and has been, in compliance with, i n all material
respects all E nvironmental Requirements applicable t o it and the pe rformance of the
Works.

(c)

The Contractor shall take all reasonable steps to protect the environment (both on and off
the Site) and to limit damage and nuisance to people and property resulting from pollution,
noise and other results of its operations.

(d)

The C ontractor sha ll ens ure t hat emissions, surface di scharges and effluent f rom t he
Contractor’s activities shall not exceed the values indicated in the Project Requirements,
and shall not exceed the values prescribed by Environmental Requirements.

(e)

The Contractor shall be e xclusively liable for a ll Environmental Liabilities a rising in
connection with the design, execution or completion of the Works.

(f)

The Contractor shall indemnify, hold harmless and defend the Employer against and from
all and any Losses incurred by the Employer as a result of any environment related claim or
actual or alleged breach of any Environmental Law by any person or any other breach of its
obligations set out in this Clause 4.19 (Environmental Matters), unless it is caused directly
and wholly by the Employer’s gross negligence or willful misconduct.

Electricity, Water and Services

The Contractor shall obtain, and pay for, the water and power supply connections and/or services that may
be required by the Contractor to perform its obligations under this Contract. The Contractor shall procure
and provide t he “first f ill” of t he l ubricants r equired by the C ontractor to satisfy its testing obligations
herein. A t t he C ommercial O perations D ate, the C ontractor shall, at its co st, proc ure and top-up t he
lubricants to the extent used by the Contractor during testing.
4.21

Progress Reports
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(a)

Monthly progress reports substantially in the form set forth in Section [ ] of the Project
Requirements (or such other form as may be agreed to by the Parties) shall be prepared by
the Contractor and submitted to the Employer in six copies. The first report shall cover the
period up to the end of the first calendar month following the Effective Date. Reports shall
be submitted monthly thereafter, each within seven (7) days after the last day of the period
to which it relates.

(b)

Reporting shall continue until the Contractor has completed all work which is known to be
outstanding at the completion date stated in the Taking-Over Certificate for the Works.

(c)

Each r eport s hall include a ll m atters r equired by t he f orm s et out i n t he P roject
Requirements and shall include:

(d)

(i)

charts a nd de tailed descriptions of pr ogress, i ncluding e ach s tage of de sign,
Contractor’s D ocuments, pr ocurement, m anufacture, d elivery t o S ite,
construction, erection, testing, commissioning and trial operation;

(ii)

photographs showing the status of manufacture and of progress on the Site;

(iii)

for t he manufacture of e ach main item of P lant and Materials, the name of t he
manufacturer, manufacture l ocation, percentage pr ogress, and the ac tual or
expected dates of:
(A)

commencement of manufacture,

(B)

Contractor’s inspections,

(C)

tests, and

(D)

shipment and arrival at the Site;

(iv)

the de tails de scribed in C lause 6.10 ( Records of Contractor’s Personnel and
Equipment);

(v)

copies of quality assurance documents, test results and certificates of Materials;

(vi)

list of Variations, notices given under Clause 2.4 (Employer’s Claims) and notices
given under Clause 20.1 (Contractor’s Claims);

(vii)

safety statistics, including details of any hazardous incidents and activities relating
to environmental aspects and public relations;

(viii)

comparisons of a ctual a nd pl anned progress, with de tails o f any ev ents or
circumstances w hich may jeopardise t he com pletion in accordance w ith the
Contract, and the measures being (or to be) adopted to overcome delays; and

(ix)

any further information specified in the Project Requirements.

The Contractor shall hold project meetings at not less frequently than monthly intervals
and shall give to the Employer, the Employer’s Personnel and the Lenders at least seven (7)
days notice of Site meetings and any other formal meetings of the Contractor in connection
with the Works and allow the Employer and its advisers and any Lender and its advisers to
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attend and participate i n such meetings. The C ontractor sh all pa y due r egard t o the
requirements o f the E mployer, the Employer’s adv isers, the L enders an d t heir advisers
which are consistent with this Contract.
4.22

Security of the Site
(a)

(b)
4.23

(i)

the C ontractor s hall be r esponsible for keeping una uthorised persons, i ncluding
livestock, off the Site, and

(ii)

authorised persons shall be limited to the Contractor’s Personnel, the Employer’s
Personnel, t he L enders’ personnel and t he P ower P urchaser’s personnel; a nd t o
any other personnel notified to the Contractor, by (or on behalf of) the Employer,
as authorised personnel of the Employer’s other contractors on the Site.

The Contractor shall provide adequate security personnel for the protection and security of
the Site.

Right of Observation and Inspection
(a)

4.24

Unless otherwise stated in the Project Requirements:

The Contractor acknowledges that the Employer, the Power Purchaser, the Lenders, and
GOP and their r espective adv isers sha ll ha ve t he r ight, on a r ecurring ba sis an d upon
reasonable prior notice to the Contractor (except that no notice shall be required during an
emergency as de termined by t he E mployer or the P ower P urchaser or the L enders), to
observe the progress of the construction and the testing and commissioning of the Works.
The Contractor shall comply with all reasonable requests of the Employer for, and assist in
arranging, any such observation visits to the Works. Such visits to the Works shall not be
construed as an endorsement by the Employer, the Lenders, and/or Power Purchaser of the
design, c onstruction or operation of t he W orks nor as a w arranty by t he E mployer, t he
Lenders, the Power Purchaser, or GOP of the safety, durability or reliability of the Works.

Contractor’s Operations on Site
(a)

The Contractor shall confine its operations to the Site, and to any additional areas which
may be obt ained by t he C ontractor a nd a greed by t he E mployer a s w orking a reas. The
Contractor sha ll t ake a ll necessary prec autions to keep Contractor’s E quipment an d
Contractor’s P ersonnel w ithin the Site and these additional areas, and to keep them off
adjacent land.

(b)

During t he e xecution of the W orks, t he C ontractor s hall k eep the S ite free from all
unnecessary obs truction, and s hall s tore o r d ispose of a ny C ontractor’s E quipment or
surplus materials. The Contractor shall clear away and remove from the Site any wreckage,
rubbish and Temporary Works which are no longer required.

(c)

Upon the issue of the Taking-Over Certificate, the Contractor shall clear away and remove
all Contractor’s Equipment, surplus material, wreckage, rubbish and Temporary Works.
The Contractor shall leave the Site and the Works in a clean and safe condition. However,
the Contractor may retain on Site, during the Defects Notification Period, such Goods as
are required for the Contractor to fulfil obligations under the Contract.
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4.25

Fossils
(a)

All fossils, coins, articles of value or antiquity, and structures and other remains or items of
geological or archaeological interest found on the Site shall be placed under the care and
authority of the E mployer. T he C ontractor s hall t ake r easonable pr ecautions to prevent
Contractor’s Personnel or other persons from removing or damaging any of these findings.

(b)

The C ontractor s hall, u pon di scovery of a ny s uch finding, pr omptly g ive not ice t o the
Employer, who shall issue instructions for dealing with it. If the Contractor suffers delay
and/or incurs Cost from complying with the instructions, the Contractor shall give a further
notice to the Employer and shall be entitled subject to Clause 20.1 (Contractor’s Claims)
to:

(c)
4.26

(i)

an extension of time for any such delay, if completion is or will be delayed, under
Clause 8.4 (Extension of Time for Completion); and

(ii)

payment of any such Cost, which shall be added to the Contract Price;

After receiving this further notice, the Employer shall proceed in accordance with Clause
3.5 (Determinations) to agree or determine these matters.

Submittal of Data
(a)

(iv)

The Co ntractor shall s ubmit to t he Employer t he f ollowing documents on or before the
specified dates:
(i)

Beginning on the Effective Date a nd ending on the date of the Taking-Over
Certificate, (A) reports as are submitted to the Contractor by the Engineer and (B)
reports, when and as the Contractor becomes aware, of any new condition or event
which will have, or may have, a material and adverse effect on the Works or the
timely execution and completion of the Works;

(ii)

At least ninety (90) days prior to the scheduled date for commencement of Tests on
Completion, a p reliminary s tart-up a nd t est s chedule for the W orks. The
Contractor shall notify the Employer of any changes to such schedule in a timely
manner;

(iii)

Before c arrying out t he Tests o n C ompletion, for t he m ajor i tems of P lant
incorporated into the W orks, copies of al l m anufacturers’ spe cifications,
manufacturers’ operation manuals, and a certificate of the Engineer attesting to the
fact that all equipment is new and unused;

After carrying out the Tests on Completion and before the Contractor applies t o the
Employer for a Taking-Over Certificate, a certificate from the Contractor addressed to the
Employer and the Engineer to the effect that the Works have been executed and completed
in all m aterial respects in c ompliance w ith the t erms of t his C ontract, s uch t hat the
Employer will be able to operate the Complex or cause it to be operated in accordance with
Prudent Utility Practices; the Project Documents and the Project Requirements;
(v)

As soon a s a vailable, but not later t han t he d ate t he C ontractor applies to the
Employer for a Taking-Over Certificate, copies of all preliminary results of tests
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performed on the Works, including tests of major e quipment included in the
Works, in accordance with this Contract, and as soon as available but not later than
fifteen (15) days a fter t he date of a Taking-Over C ertificate, copies of a ll f inal
results of such tests;

(b)

4.27

(vi)

At the date of signing of this Contract the necessary technical documents and data
required by Annex F (Technical Limits) and Annex K (Project Requirements); and

(vii)

[Within sixty (60) days after the Commercial Operations Date] six (6) copies of a
completion report in form and substance satisfactory to the Employer, such report
to include all matters set out in Section A-5 of the Project Requirements.

The receipt of the above schedules, data, certificates and reports by the Employer shall not
be construed as an endorsement by the Employer of the design thereof, does not constitute
a w arranty by t he E mployer of t he s afety, dur ability or r eliability of t he W orks, nor
otherwise relieve the Contractor of its obligations or potential liability under this Contract.

Failure to Submit Reports
Any failure by the Contractor to timely submit any reports, information or certifications required by
this Contract, including the items required by Clause 4.28 (Submittal of Data), shall, in addition to
any r ights a nd remedies a vailable to the E mployer under law or und er this C ontract, give t he
Employer the right to delay reciprocal action for which such information is provided, or the date or
event in connection with which the information is provided, for a period equal to any such delay by
the Contractor. Any such delay by the Employer shall not affect or delay the scheduled Time for
Completion nor the imposition of any delay damages.

4.28

Certificates
The Contractor will, upon request of the Employer, deliver or cause to be delivered from time to
time to th e E mployer c ertifications of C ontractor’s P ersonnel as to the pe rformance of i ts
obligations und er this C ontract, and a s t o s uch o ther m atters as the E mployer may r easonably
request.

4.29

Financial Records
Not used.

4.30

Right to Import, Export and Re-import
(a)

The C ontractor is e ncouraged to incorporate locally pr oduced material, e quipment, a nd
supplies available in the Country for the construction of the Works. The Contractor agrees
to comply with any restrictions imposed by the “Negative List” of the Import Policy Order
2005 (SRO 734(I)/2005, dated 21 July 2005) as modified, amended, updated and published
in the Gazette of Pakistan, from time to time and any other import restriction imposed by
Applicable Law.

(b)

The Contractor shall obtain all necessary Consents for the import, export and re-import of
any Plant, Materials and Goods for the Permanent Works or use in the Works and shall pay
any a pplicable c ustoms du ties a nd o ther l evies and charges on s uch i tems, i f a ny, i n a
timely manner. The Contractor shall notify the Employer in writing of any delay in the
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release by Customs of such items. The Employer shall provide reasonable assistance to the
Contractor as reasonably required to expedite clearance of Plant, Materials and Goods for
the Permanent Works or use in the Works for entry into the Country; provided, however,
that by agreeing to provide assistance to the Contractor, the Employer does not relieve the
Contractor of a ny of i ts obligations o r po tential l iability unde r t he C ontract and t he
Contractor shall not b e e ntitled to claim any Cost or any extension of the Time for
Completion for any delay resulting from any delay in obtaining such Consent or obtaining
such release.

4.31

(c)

Any Materials or Plant not manufactured in the Country and required to be imported, shall
be imported in the name of the Employer. The customs duties and import charges on such
Materials or Plant shall be paid by the Contractor on behalf of the Employer after approval
of the Employer, and reimbursed by the Employer. The Contractor shall be responsible for
and pa y a ll p ort a nd quay cha rges and /or d emurrage, wharfage and penalties i mposed
relating to the import of such Materials and Plant due to non-compliance with applicable
Laws, i ncorrect/incomplete doc uments, de lay i n submission o f d ocuments a nd/or
clearance and non-compliance of the Contractor with the provisions of the Project
Documents relating to the import of Materials and Plant.

(d)

The Contractor may import Contractor’s Equipment as required for the Temporary Works,
upon payment of concessionary customs duties and import charges as provided under the
applicable Laws and the Contractor shall assume exclusive responsibility to import, clear
and pa y all the applicable customs dut ies, import, port and transportation charges in
relation to such Contractor’s Equipment, provided, however, t hat such Contractor’s
Equipment is either: (i) re-exported after completion of the Contract, or (ii) if retained in
the Country, the Contractor pays all the applicable customs duties/import duties.

(e)

The Contractor shall indemnify the Employer against and from all Losses in respect of any
breach by the Contractor of its obligations under this Clause 4.31 or any Loss arising in
connection with the importation of Materials or Plant.

Contractor Representations
The Contractor represents and warrants to the Employer that:
(a)

the Contractor is duly incorporated, existing and in good standing under the laws of the
United States of America and has all requisite power and authority to conduct its business
and to execute, to deliver and to perform its obligations under this Contract;

(b)

there a re no p roceedings pe nding, o r t o t he b est of i ts k nowledge, threatened f or t he
liquidation of the Contractor or that could materially adversely affect the performance by
the Contractor of its obligations under this Contract;

(c)

this Contract ha s been duly authorised, executed and delivered by it and constitutes the
legal, valid and binding obligation of it;

(d)

to the be st of i ts k nowledge, t he e xecution a nd d elivery of , a nd p erformance of its
obligations under this Contract by the Contractor, subject to the granting and maintenance
of t he requisite C onsents, does not a nd, subject to t he granting a nd maintenance of t he
relevant additional C onsents in the f uture, will not constitute a violation of a ny s tatute,
judgment, or der, de cree o r r egulation or r ule of any c ourt, g overnmental authority or
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arbitrator of competent jurisdiction applicable or relating to it, its assets or its businesses;
and
(e)
4.32

it has adequate expertise and personnel to comply with its obligations under this Contract.

Emergency Set-Up and Curtailment Plans
(a)

The Contractor shall cooperate with the Employer and the Power Purchaser in developing
emergency procedures for t he Works, including recovery from a local or w idespread
electrical blackout an d v oltage r eduction in o rder to effect l oad c urtailment, a nd s hall,
within t he Technical L imits, c omply w ith s uch emergency procedures. The Contractor
shall m ake t echnical r eferences av ailable to the E mployer conc erning m inimum
load-carrying ability as and when requested by the Employer.

(b)

Prior t o the C ommercial Operations D ate, t he C ontractor s hall i f s o requested by t he
Employer, supply to the Power Purchaser such power as t he Works are able to generate
within the Technical Limits, provided, however, that prior to the Commercial Operations
Date, the Contractor shall not be obligated to supply such power if doing so would delay
the completion of construction, testing, or commissioning of the Works.

5

DESIGN

5.1

General Design Obligations
(a)

The Contractor s hall be responsible f or de sign of t he W orks, w hich shall be performed
according t o P rudent P ractices s o t hat t he c ompleted C omplex i s f it f or i ts pur pose a s
agreed to in this Contract, the Project Documents and the Grid Code and can be operated
according to Prudent Utility Practices.

(b)

The Contractor shall be deemed to have participated in the preparation of and scrutinised,
prior t o the E ffective D ate, requirements i n the A nnexes to this C ontract, the P roject
Requirements, requirements of the Power Purchaser and the Project Documents (including
design criteria). The C ontractor shall be r esponsible f or the ac curacy of t he P roject
Requirements except as stated below.

(c)

Any data or information received by the Contractor, from the Employer or otherwise, shall
not relieve the Contractor from its responsibility for the design and execution of the Works.

(d)

The Employer shall not be responsible for any error, inaccuracy or omission of any kind in
the Project Requirements as originally included in the Contract and shall not be deemed to
have given any representation of accuracy or completeness of any data or information. Any
data or information received by the Contractor, from the Employer or otherwise, shall not
relieve the Contractor from its responsibility for the design and execution of the Works.

(e)

Any m istake, inaccuracy, d iscrepancy o r divergence i n information pr ovided b y t he
Employer or set out in the Project Requirements shall be notified to the Employer and, if the
Employer so i nstructs, c orrected by t he Contractor, pr ovided t hat no a djustment t o t he
Contract Price shall be made in respect of such correction and the Contractor shall not make
any claim for an extension of the Time for Completion in respect of such correction.

(f)

The Contractor shall design and complete the Works in such a manner that the Scheduled
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Outages shall not exceed [five hundred and twenty eight (528) hours] in each year.
5.2

Contractor’s Documents
(a)

[The Contractor’s Documents s hall c omprise t he technical documents s pecified in t he
Project R equirements, documents r equired to satisfy al l r egulatory appr ovals, and the
documents described in Clause 5.6 (As-Built Documents) and Clause 5.7 (Operation and
Maintenance Manuals). The Contractor’s Documents shall be written in English.

(b)

The Contractor shall prepare all Contractor’s Documents, and shall also prepare any other
documents necessary to instruct the Contractor’s Personnel.

(c)

If t he P roject R equirements d escribe t he C ontractor’s D ocuments w hich are t o be
submitted to the Employer for review, they shall be submitted accordingly, [Note: Annex
K to be reviewed to confirm that all time periods for submitting all such information is
included therein.] together with a notice as described below. In the following provisions of
this Clause, (i) “review period” means the period required by the Employer for review, and
(ii) “ Contractor’s Documents” exclude any documents which are not specified as being
required to be submitted for review.

(d)

Unless otherwise stated in this Contract or the Project Requirements, each review period
shall not exceed twenty-one (21) days, calculated from the date on which the Employer
receives a Contractor’s Document and the Contractor’s notice. This notice shall state that
the Contractor’s Document is considered ready, both for review in accordance with this
Clause and for use. The notice shall also state that the Contractor’s Document complies
with the Contract, or the extent to which it does not comply.

(e)

Notwithstanding Clause 5.2(d), following submission of the Contractor’s Document
control schedules, a s described in Annex K, (Project Requirements), the Employer will
identify Contractor’s Documents that must be submitted by the Employer for review by the
Power P urchaser. T he r eview pe riod, i ncluding t he Employer’s r eview pe riod, f or a ny
Contractor’s Document listed for review by t he Power Purchaser shall, except as stated
otherwise in this C ontract, not ex ceed fifty ( 50) da ys. T he C ontractor sh all a djust t he
integrated project schedule as required to accommodate such review periods required by
the Power Purchaser.

(f)

The E mployer m ay, w ithin t he r eview pe riod, g ive not ice t o t he C ontractor that a
Contractor’s D ocument f ails ( to the e xtent s tated) t o c omply w ith t he C ontract. I f a
Contractor’s Document so fails to comply, it shall be rectified, resubmitted and reviewed in
accordance with this Clause, at the Contractor’s cost.

(g)

For each part of the Works, and except to the extent that the Parties otherwise agree:
(i)

execution of such part of the Works shall not commence prior to the expiry of the
review periods for all the Contractor’s Documents which are relevant to its design
and execution;

(ii)

execution of such part of the Works shall be in accordance with these Contractor’s
Documents, as submitted for review; and

(iii)

if the Contractor wishes to modify any design or document which has previously
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been submitted for review, t he C ontractor sh all i mmediately g ive not ice to the
Employer. Thereafter, t he Contractor s hall s ubmit r evised doc uments t o t he
Employer in accordance with the above procedure.

5.3

(h)

Any suc h agreement ( under p aragraph (g) abov e) o r any r eview ( under t his C lause or
otherwise) shall not relieve the Contractor from any obligation or responsibility.

(i)

The C ontractor acknowledges t hat, in addition to t he r eview process s et out ab ove and
before commencement of civil works and procurement of equipment for the Works, the
Contractor shall e nsure t hat the specifications, de sign a nd details c omprising t he B asic
Design a re approved by t he E mployer, w hich s hall i n t urn r equire a pproval from t he
relevant departments of the Power Purchaser in accordance with the procedure set out in
the Power Purchase Agreement. Provided, however, that such approval by the Employer
shall not be construed as an endorsement by the Employer of its contents, does not
constitute a warranty by the Employer of the safety, durability or reliability of the Works,
nor otherwise r elieve the C ontractor of its obl igations or potential liability under th is
Contract.

Contractor’s Undertaking
(a)

The Contractor undertakes that the design, the Contractor’s Documents, the engineering,
the construction, the execution and the completed Works will be in accordance with:
(i)

the Laws in the Country, the Consents, the Grid Code, and the Minimum
Functional Specifications set forth in Annex E;

(ii)

the documents forming the Contract, as altered or modified by Variations;

(iii)

the Project Documents;

(iv)

the pl ans a nd s pecifications a nd a ccompanying da ta s ubmitted to t he E mployer
pursuant to this Contract and/or enclosed in Annex K (Project Requirements);

(v)

sound engineering and construction practices an d Prudent U tility P ractices and
Prudent Practices;

(vi)

the Environmental Requirements; and

(vii)

such requirements as the Employer may reasonably deem necessary in order for
the Interconnection Facilities to be designed and constructed in accordance with
sound engineering practices, Prudent Practices and the Project Documents.

(b)

Within 3 months of signing this Contract, the Contractor shall notify the Employer of all
information relating to the Grid System that is reasonably necessary for the Contractor to
design and construct the Works in accordance with the Contract.

(c)

The Contractor covenants that the Works (i) will be designed, constructed and completed
in a good and workmanlike manner, only with materials and equipment that are brand new
and unused (to the extent of t he Permanent Works), and suitable for their intended use,
(ii)shall be, in accordance in all material respects with sound engineering practices and
Prudent P ractices and ( iii) t hat the com pleted Works sha ll be cap able o f m eeting t he
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operational standards of the Power Purchaser and those set out in the Project Documents
and requirements of this Contract.
(d)

5.4

The C ontractor shall ensure t hat the Works shall be executed and completed in suc h a
manner t o enable the E mployer t o operate and maintain the completed Works [without
adverse effect on the Power Purchaser’s voltage level or voltage waveform] and otherwise
in accordance with the Technical Limits. Furthermore, the Works shall be executed and
completed in such a manner to ensure the completed Works may be operated at the voltage
levels determined pursuant to Annex F (Technical Limits).

Technical Standards and Regulations
(a)

The design, the Contractor’s Documents, the engineering, the construction, the execution
and the completed Works shall comply and be in accordance with the Country’s technical
standards, international s tandards, bui lding, c onstruction and E nvironmental
Requirements, L aws a pplicable t o t he pr oduct be ing pr oduced from t he Works, t he
Consents, and other s tandards s pecified in the P roject R equirements, applicable t o the
Works, or as otherwise required by the applicable Laws.

(b)

All these Laws and requirements shall be those prevailing when the Works are taken over
by the Employer under Clause 10 (Employer’s Taking Over). References in the Contract to
published standards shall be understood to be references to the edition applicable on t he
Effective Date, unless stated otherwise.

(c)

If changed or new technical standards come into force in the Country after the Effective
Date, the Contractor shall give notice to the Employer and (if appropriate) submit proposals
for compliance. In the event that:
(i)

the Employer determines that compliance is required, and

(ii)

such changed or new technical standards constitute a “Change in Law” according
to Clause 19 (Force Majeure),

then the provisions of Clause 19 (Force Majeure) will apply.
5.5

Training
The C ontractor s hall carry out t he training of E mployer’s P ersonnel in t he ope ration a nd
maintenance o f the W orks t o t he e xtent s pecified in A nnex K ( Project Requirements). If t he
Contract specifies training which is to be carried out before taking-over, the Works shall not be
considered to be completed for the purposes of taking-over under Clause 10.1 (Taking Over of the
Works) until this training has been completed.

5.6

As-Built Documents
(a)

The Contractor shall prepare, and keep up-to-date, a complete set of “as-built” records of
the execution of the Works, showing the exact as-built locations, sizes and details of the
work as executed. These records shall be kept on the Site and shall be used exclusively for
the purposes of t his C lause. These records sh all b e available t o t he E mployer and the
Employer's R epresentative. Two c opies s hall be s upplied t o t he E mployer p rior t o the
commencement of the Tests on Completion.
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5.7

5.8

(b)

In addition, the Contractor shall supply to the Employer as-built drawings of the Works,
showing all Works as executed and including the civil and architectural works, and submit
them t o t he E mployer f or r eview unde r C lause 5. 2 ( Contractor’s Documents). T he
Contractor shall obtain the consent of the Employer as to their size, the referencing system,
and other relevant details.

(c)

Prior to t he issue of any T aking-Over C ertificate, t he C ontractor shall supp ly t o the
Employer t he specified numbers and t ypes of cop ies of t he relevant as -built dr awings,
signed and sealed and in accordance with the Project Requirements. The Works shall not
be considered to be completed for the purposes of taking-over under Clause 10.1 (Taking
Over of the Works) until the Employer has received these documents.

(d)

The E mployer s hall be entitled to p rovide c opies of any m anuals or ot her i nformation
provided to it under this Clause 5.7 to any of its personnel and to the O&M Contractor.

Operation and Maintenance Manuals
(a)

Prior t o c ommencement of t he Tests on C ompletion, the C ontractor s hall s upply t o t he
Employer pr ovisional o peration and m aintenance m anuals i n s ufficient de tail f or the
Employer to operate, maintain, dismantle, reassemble, adjust and repair the Complex.

(b)

The Works shall not be considered to be completed for the purposes of taking-over under
Clause 10.1 (Taking Over of the Works) until the Employer has received final operation
and maintenance manuals in such detail, and any other manuals specified in the Project
Requirements for these purposes.

Design Error
If errors, omissions, ambiguities, inconsistencies, inadequacies or other defects are found in the
Contractor’s D ocuments, they and the W orks sha ll be c orrected at the C ontractor’s co st,
notwithstanding any consent or approval given by the Employer or the Employer's Representative
under this Contract.

5.9

Operating Procedures
(a)

The Contractor shall develop, with the input and comments of the Employer and Power
Purchaser, written operating procedures for the Works that are acceptable to the Employer
and Power Purchaser no later than forty (40) days prior to the Time for Completion of the
Works. The operating procedures shall be based on the designs of the Works, the Metering
System, the Employer Interconnection Facilities and the Grid System and shall be
consistent w ith the Technical L imits and P rudent U tility P ractices. The o perating
procedures shall deal with all operational interfaces between the Employer and the Power
Purchaser, including, but not limited to, the m ethod of da y-to-day c ommunication,
identification and contact of k ey pe rsonnel, clearances and switching prac tices, out age
scheduling, capacity and energy reporting, operations logs and reactive power support. The
operating procedures shall be developed in accordance with the following process:
(i)

The E mployer s hall a dvise th e C ontractor o f a ll m atters a nd in formation the
Employer believes are t o be i ncluded i n t he operating procedures at least [forty
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(40) w eeks] prior to t he then existing Time f or C ompletion f or the W orks a nd
within twenty-one ( 21) da ys of a r equest from t he Contractor, shall m ake i ts
representatives, and use its r easonable en deavours t o procure t hat the P ower
Purchaser’s representative i s, available t o review suc h matters and information
with the Contractor procedures;

5.10

(ii)

The Contractor shall provide the Employer with draft written operating procedures
not later than thirty-six (36) weeks prior to the then existing Time for Completion
for the Works;

(iii)

The Employer shall provide definitive comments on the draft operating procedures
to the Contractor and, within fourteen (14) days of a request from the Contractor,
shall make its representatives and use its reasonable endeavours to procure that the
Power P urchaser’s representative i s, available t o review i ts comments w ith the
Contractor; and

(iv)

The C ontractor s hall r evise t he dr aft ope rating pr ocedures t o i ncorporate t he
comments of the Employer and provide them to the Employer not later than [seven
(7) months] before t he then e xisting Time f or C ompletion for t he Works. A ny
remaining disagreements concerning the operating procedures shall be resolved by
the Employer. Upon the resolution thereof, the operating procedures for the Complex
shall be modified accordingly.

(b)

As a nd w hen r equested by t he E mployer, t he C ontractor shall a ssist t he E mployer i n a
timely manner in respect of: (i) finalising the operating procedures to be developed by the
Contractor and Employer pursuant to Clause 5.9 ( Operating Procedures); (ii) approving
procedures for the testing and commissioning of the Works pursuant to Annex K (Project
Requirements) (iii) establishing other procedures relating to the interaction of the Works,
the Metering System, the Interconnection Facilities and the Grid System; and (iv) where
appropriate, pr oposing s olutions to o ther i ssues, i ncluding t he c oordination of t he
respective prog rammes and procedures of t he P arties for t he cons truction and
commissioning of the Interconnection Facilities, the Metering System and the Works, and
agreement where necessary upon the respective commissioning procedures.

(c)

The C ontractor a nd t he E mployer s hall m utually de velop a n inter-tripping s chedule no
later than seventy-five (75) days prior to the required implementation of such schedule.
Such inter-tripping sche dule shall be based on a proposed s chedule s ubmitted to the
Contractor by the Employer at least ninety (90) days prior to the date implementation of
such schedule is required.

Power Purchaser Interconnection Facilities
Not used.

5.11

Protective Devices
(a)

Subject t o g iving t he C ontractor r easonable no tice, t he E mployer m ay r equire the
Contractor t o modify or expand t he r equirements f or pr otective de vices after t he i nitial
review, a pproval a nd execution of t he C ontractor’s d esign. F ollowing a pproval by t he
Employer of the costs of such modification or expansion, the Contractor shall perform such
modification or expansion.
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(b)

5.12

The Contractor shall notify the Employer in advance of any changes to the Works or the
Grid System that may affect the proper coordination of protective devices. Such changes
shall not be made without the Employer’s approval.

Metering and Telecommunications
(a)

The Contractor shall:
(i)

Procure and install the Back-Up Metering System,

(ii)

Install the Metering System, and

(iii)

Procure and install a sequential event recorder or other equivalent software system
as approved, by the Employer.

(b)

The Contractor shall install the Metering Systems and Back-Up Metering Systems on the
Site at a location to be agreed upon by the Parties. Prior to the installation by the Contractor
of such equipment, the Contractor will deliver to the Employer the protection scheme and
the metering plan for the Works for the Employer’s approval. The Employer will provide
written comments to the protection scheme and the metering plan within forty (40) days of
receipt. The C ontractor w ill incorporate t he E mployer’s c omments i nto the p rotection
scheme a nd t he m etering pl an a nd d eliver final c opies t o the E mployer a s s oon a s
reasonably practicable. T he E mployer will approve the final scheme and plan within
eighteen (18) days or notify the Contractor that it does not approve the scheme and plan,
giving its reasons therefore. If the Employer does not give reasons for not approving the
scheme and plan within such eighteen (18) day period, the Employer shall be deemed to
have approved such scheme and plan. Upon approval by the Employer, the Contractor will
complete the d esign and commence cons truction of the Me tering System and Back-Up
Metering System. Such installation shall be completed not later than eighteen (18) days
prior t o t he s cheduled da te t o be gin i nitial testing of t he W orks. T he C ontractor s hall
provide the Employer with sixty-five (65) days advance notice of, and the Employer, the
Power P urchaser, and the L enders shall ha ve t he r ight t o observe and inspect, the
installation of the Metering System and Back-Up Metering System.

(c)

If s o r equested by t he E mployer, the C ontractor shall a cquire t he Metering S ystem on
behalf of the Employer and the Employer shall reimburse the Contractor for all reasonable
expenses incurred by the Contractor for the acquisition of the Metering System. Together
with an invoice for reimbursement, the Contractor shall provide reasonable documentation
of the expenses incurred for the purchase of the Metering System.

(d)

The Employer and/or Power Purchaser shall have the right to initially test the Metering
System and Back-Up Metering System for accuracy in accordance with Annex K (Project
Requirements) by the later of eighteen (18) days after it is installed by the Contractor or the
date s cheduled for i nitial testing of t he Works t o b egin. T he C ontractor m ay ha ve a
representative p resent during a ny s uch t esting, a s w ell a s du ring a ny i nspection of t he
Metering System and Back-Up Metering System or adjustment thereof.

(e)

When on the Site to perform testing of the Metering System and the Back-Up Metering
System, the Employer shall comply with all reasonable instructions of the Contractor.

(f)

The Me tering S ystem and

the B ack-Up Metering S ystem shall c omply with the
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specifications set out in Annex K (Project Requirements) and shall be jointly sealed. Such
seals shall be broken only by the Employer and/or the Power Purchaser’s personnel. The
Contractor shall be given at least twenty (20) hours advance notice of the breaking of seals
on the Metering S ystem, or t he B ack-Up M etering S ystem; pr ovided, how ever, t hat no
such notice will be necessary when the breaking of a seal is necessitated by the occurrence
of an emergency (as determined by the Power Purchaser). Such notice will specify the
time at which a meter seal will be broken by the Employer and/or the Power Purchaser’s
personnel, and the Contractor will be given the opportunity to be present when such seals
are broken.
(g)

5.13

If at a ny t ime a ny component of t he B ack-Up Metering S ystem is f ound to be outside
acceptable limits of accuracy or otherwise not functioning properly, the Contractor shall
forthwith repair, recalibrate or replace such component of the Back-Up Metering System at
its expense. Upon the completion of any examination, maintenance, repair or recalibration
of, or replacement of any component in, the Metering System or the Back-Up Metering
System, the metering system shall be jointly sealed.

Telecommunication Circuit
The Contractor shall provide, install and commission the system in accordance with the general and
technical requirements provided in Annex K of the Project Requirements. The Contractor shall be
responsible for obtaining Consents for the telecommunications circuit and ordering of lines to the
Works.

6

STAFF AND LABOUR

6.1

Engagement of Staff and Labour
(a)

6.2

Except as otherwise stated in the Project Requirements, the Contractor shall make
arrangements for the engagement of all staff and labour, local or otherwise, and for their
payment, housing, feeding and transport.

Rates of Wages and Conditions of Labour
The Contractor shall pay rates of wages, and observe conditions of labour, which are not lower than
those established for the trade or industry where the work is carried out or as prescribed under the
Laws of the Country. If no established rates or conditions are applicable, the Contractor shall pay
rates of wages and observe conditions which are not lower than t he general level of wages and
conditions ob served l ocally by employers w hose t rade or i ndustry i s s imilar t o t hat of the
Contractor.

6.3

Persons in the Service of Others
The Contractor shall not recruit, or attempt to recruit, staff and labour from amongst the
Employer’s Personnel.

6.4

Labour Laws
(a)

The C ontractor s hall c omply w ith a ll t he r elevant la bour L aws a pplicable to then
Contractor’s P ersonnel, including L aws r elating t o their e mployment, he alth, s afety,
welfare, immigration and emigration, and shall allow them all their legal rights.
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(b)
6.5

The Contractor shall require its employees to obey all applicable Laws, including those
concerning safety at work.

Working Hours
No w ork s hall be c arried out on t he Site on l ocally recognised days of rest, or outside nor mal
working hours, unless:

6.6

6.7

6.8

(a)

otherwise stated in the Contract,

(b)

the Employer gives consent, or

(c)

the work is unavoidable, or necessary for the protection of life or property or for the safety
of the Works, in which case the Contractor shall immediately advise the Employer.

Facilities for Staff and Labour
(a)

Except as otherwise stated in the Project Requirements, the Contractor shall provide and
maintain al l n ecessary a ccommodation and welfare facilities f or the C ontractor’s
Personnel. The C ontractor shall also p rovide facilities f or t he E mployer’s P ersonnel a s
stated in the Project Requirements.

(b)

The C ontractor shall not permit a ny of the C ontractor’s P ersonnel t o m aintain any
temporary or permanent living quarters within the structures forming part of the Permanent
Works.

Health and Safety
(a)

The Contractor shall at all times take all reasonable precautions to maintain the health and
safety of the C ontractor’s Personnel. I n c ollaboration w ith l ocal he alth authorities, the
Contractor shall ens ure t hat m edical st aff, first a id facilities, s ick ba y and am bulance
service are available at all times at the Site and at any accommodation for Contractor’s
Personnel a nd E mployer’s P ersonnel, a nd that s uitable arrangements a re m ade f or a ll
necessary welfare and hygiene requirements and for the prevention of epidemics.

(b)

The C ontractor shall a ppoint a he alth a nd s afety of ficer a t t he S ite, responsible f or
maintaining safety and protection against accidents. This person shall be qualified for this
responsibility, a nd s hall h ave t he a uthority t o issue i nstructions a nd take p rotective
measures t o p revent a ccidents. Throughout the e xecution of t he W orks, t he C ontractor
shall pr ovide w hatever i s r equired by t his p erson to e xercise this r esponsibility a nd
authority.

(c)

The Contractor shall send, to the Employer, details of any accident as soon as practicable
after its occurrence. The Contractor shall maintain records and make reports concerning
health, safety a nd w elfare of pe rsons, a nd da mage t o pr operty, a s t he E mployer m ay
reasonably require.

Contractor’s Superintendence
(a)

Throughout the design and execution of the Works, and as long thereafter as is necessary to
fulfil t he C ontractor’s obligations, the C ontractor sha ll provide all n ecessary
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superintendence to plan, arrange, direct, manage, inspect and test the work.
(b)

A r easonable pr oportion o f t he Contractor’s su perintending st aff shall h ave a w orking
knowledge of the English language, or the Contractor shall have a sufficient number of
competent interpreters available on Site during all working hours. Superintendence shall
be given by a sufficient number of persons having adequate knowledge of the operations to
be c arried out ( including t he methods a nd t echniques r equired, the hazards likely t o be
encountered and methods of preventing accidents), for the satisfactory and safe execution
of the Works.

(c)

The Contractor shall comply with the following additional requirements:
(i)

Foreign Staff and Labour
The Contractor may import any personnel who are necessary for the execution of
the Works. However, the Contractor shall ensure that these personnel are provided
with the r equired residence visas and work permits. The Contractor sha ll be
responsible for the return to the place from where such personnel were recruited or
to their respective domiciles. In the event of the death in the Country of any of
these p ersonnel o r m embers o f their f amilies, the C ontractor s hall s imilarly b e
responsible for making the appropriate arrangements for their return or burial, as
appropriate.

(ii)

Alcoholic Liquor or Drugs
The C ontractor shall no t, otherwise t han i n accordance w ith the L aws of t he
Country, import, sell, give, barter or otherwise dispose of any alcoholic liquor or
drugs, or pe rmit or allow any s uch i mportation, sale, gift, barter or di sposal by
Contractor’s Personnel.

(iii)

Arms and Ammunition
The Contractor shall not give, barter or otherwise dispose of to any person, any
arms or ammunition of any kind, or allow Contractor’s Personnel to do so.

(iv)

Festivals and Religious Customs
The Contractor shall respect the Country’s recognised festivals, days of rest and
religious or other customs in the Country.

6.9

Contractor’s Personnel
(a)

The C ontractor’s P ersonnel s hall be a ppropriately qu alified, s killed and e xperienced i n
their respective trades or occupations. The Employer may require the Contractor to remove
(or cau se t o be r emoved) a ny pe rson e mployed on t he S ite or Works, i ncluding t he
Contractor’s Representative if applicable, who:
(i)

persists in any misconduct or lack of care,

(ii)

carries out duties incompetently or negligently,
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(b)
6.10

(iii)

fails to conform with any provisions of the Contract, or

(iv)

persists in any conduct which is prejudicial to safety, health, or the protection of
the environment.

If a ppropriate, the C ontractor shall t hen a ppoint ( or cause t o be a ppointed) a s uitable
replacement person.

Records of Contractor’s Personnel and Equipment
The C ontractor s hall submit, t o the E mployer, details s howing t he num ber of e ach class o f
Contractor’s Personnel and of each type of Contractor’s Equipment on t he Site. Details shall be
submitted each c alendar m onth, in a form a pproved by t he E mployer, u ntil the C ontractor h as
completed a ll w ork w hich i s k nown t o be out standing a t t he c ompletion da te s tated in t he
Taking-Over Certificate.

6.11

Disorderly Conduct
The Contractor shall at all times take all reasonable precautions to prevent any unlawful, riotous or
disorderly conduct by or amongst the Contractor’s Personnel, and to preserve peace and protection
of persons and property on and near the Site.

6.12

Key Persons
(a)

The Contractor shall nominate members of the Contractor’s Personnel in the following key
roles in relation to the Works:
Position
Project Manager
Site Manager
Civil Works Manager
Electrical and Mechanical Erection Works Manager
Control Systems Erection Works Manager
Testing and Commissioning Manager
Design Consultant
Quality Control Manager
Project Planning and Control Manager
(together known as the “Key Persons”).

7

(b)

The Employer shall have the right to approve the appointment of Key Persons based on
their qualifications and experience for the position assigned. A pproval by the Employer
shall not be unreasonably withheld.

(c)

The Key Persons shall be available for as long as necessary to ensure the proper carrying
out of the Works.

(d)

The C ontractor s hall no t replace t he Key P ersons without the prior approval of t he
Employer and shall only replace the Key Persons with persons approved by the Employer.

PLANT, MATERIALS AND WORKMANSHIP
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7.1

Manner of Execution
The C ontractor shall c arry out t he m anufacture of Plant, the pr oduction a nd manufacture o f
Materials, and all other execution of the Works:

7.2

(a)

in the manner (if any) specified in the Contract,

(b)

in a proper workmanlike and careful manner, in accordance with sound engineering and
construction practices and Prudent Practices,

(c)

with p roperly e quipped facilities a nd non-Hazardous Ma terials, except a s o therwise
specified in the Contract, and

(d)

consistent with the Project Documents.

Samples
The Contractor shall submit samples of the Plant and Materials to the Employer, for review and/or
Power Purchaser’s a pproval ( as a pplicable) in a ccordance with t he procedures f or Contractor’s
Documents described in Clause 5.2 (Contractor’s Documents), as specified in the Contract or the
Project D ocuments and at the C ontractor’s cost. Each sample shall be labelled as t o origin and
intended use in the Works.

7.3

Inspection
(a)

7.4

The Employer’s Personnel shall at all reasonable times:
(i)

have full access to all parts of the Site and to all places from which Materials are
being obtained, and

(ii)

during pr oduction, m anufacture a nd c onstruction ( at the S ite a nd, t o the e xtent
specified in the Contract, elsewhere), be entitled to examine, inspect, measure and
test the materials and workmanship, and to check the progress of manufacture of
Plant and production and manufacture of Materials.

(b)

The C ontractor s hall g ive the E mployer’s P ersonnel full o pportunity to carry o ut these
activities, i ncluding pr oviding acc ess, f acilities, pe rmissions an d safety equ ipment. N o
such activity shall relieve the Contractor from any obligation or responsibility.

(c)

In respect of the w ork w hich Employer’s Personnel a re entitled to examine, inspect,
measure and/or test, the Contractor shall give notice to the Employer whenever any such
work i s ready a nd be fore i t i s c overed up, pu t out o f s ight, or pa ckaged f or s torage or
transport. The E mployer s hall t hen e ither c arry out t he examination, inspection,
measurement or t esting w ithout un reasonable delay, or pr omptly g ive not ice t o t he
Contractor that the Employer does not require to do so. If the Contractor fails to give the
notice, it shall, if and when r equired by t he Employer, uncover the work and thereafter
reinstate and make good, all at the Contractor’s cost.

Testing
(a)

This C lause s hall app ly t o al l tests specified in the Contract, other than the Tests after
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Completion (if any).

7.5

7.6

(b)

The Contractor shall provide all apparatus, assistance, documents and other information,
electricity, e quipment, fuel, c onsumables, i nstruments, labour, m aterials, a nd suitably
qualified and experienced staff, as are necessary to carry out the specified tests efficiently.
The Contractor shall agree, with the Employer, the time and place for the specified testing
of any Plant, Materials and other parts of the Works.

(c)

The E mployer m ay, unde r C lause 13 ( Variations and Adjustments), va ry t he a greed
location or details of specified tests, or instruct the Contractor to carry out additional tests.
If these varied or additional tests show that the tested Plant, Materials or workmanship is
not in accordance with the Contract, the cost of carrying out this Variation shall be borne
by the Contractor, notwithstanding other provisions of the Contract. In the event that the
Employer i nstructs t he Contractor t o carry out additional tests and such additional tests
show that the tested Plant, Materials or workmanship is in accordance with the Contract,
then the cost of carrying out this Variation will be borne by the Employer.

(d)

The Contractor acknowledges that representatives of the Employer, the Power Purchaser
and the Lenders shall have the right to attend the tests and shall give reasonable advance
notice to the Employer to facilitate such attendance.

(e)

The C ontractor s hall p romptly f orward to t he E mployer a nd t he L enders duly certified
reports of the tests. When the specified tests have been passed, the Employer shall endorse
the Contractor’s test certificate, or issue a certificate to it, to that effect.

Rejection
(a)

If, as a result of an examination, inspection, measurement or testing, any Plant, Materials,
design or workmanship is found to be defective or otherwise not in accordance with the
Contract, the Employer may reject the Plant, Materials, design or workmanship by giving
notice to the Contractor, with reasons. The Contractor shall then promptly make good the
defect and ensure that the rejected item complies with the Contract.

(b)

If the Employer requires this Plant, Materials, design or workmanship to be retested, the
tests sha ll b e r epeated under t he sam e t erms and conditions. The C ontractor and t he
Employer’s r epresentative sha ll agree on an appropriate t ime t o conduct t he t ests t o be
repeated. If the rejection and retesting cause the Employer to incur additional costs, the
Contractor shall subject t o C lause 2. 4 ( Employer’s Claims) p ay t hese co sts t o the
Employer.

(c)

If environmental standards (World Bank, NEQS or EU) for all emissions are not met after
a cure period of six months, the Employer may reject the Plant.

Remedial Work
(a)

Notwithstanding a ny pr evious t est or c ertification, t he E mployer may i nstruct t he
Contractor to:
(i)

remove from the Site and replace any Plant or Materials which is not in accordance
with the Contract,
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(b)

7.7

7.8

(ii)

remove a nd r e-execute any ot her w ork w hich i s n ot i n a ccordance w ith t he
Contract, and

(iii)

execute any work which is urgently required for the safety of the Works.

If the Contractor fails to comply with any such instruction, which complies with Clause 3.4
(Instructions), the Employer shall be entitled to employ and pay other persons to carry out
the work. Except to the extent that the Contractor would have been entitled to payment for
the work, the Contractor shall subject to Clause 2. 4 (Employer’s Claims) pay to the
Employer all costs arising from this failure.

Ownership of Plant and Materials
(a)

Each item of P lant a nd M aterials s hall, to the e xtent c onsistent w ith th e L aws of the
Country, become the property of the Employer, free from liens and other encumbrances
when it is delivered to the site.

(b)

Notwithstanding C lause 7.7, all risks associated with Plant and Materials r eferred to in
Section 7.7(a), including the risk of loss, shall remain with the Contractor until the date of
the Taking-Over Certificate.

Royalties
Unless otherwise stated in the Project Requirements, the Contractor shall pay all royalties, rents
and other payments for:

7.9

(a)

natural Materials obtained from outside the Site, and

(b)

the disposal of material from demolitions and excavations and of other surplus material
(whether natural or man-made), except to the extent that disposal areas within the Site are
specified in the Contract.

Eligible Source Countries
All goods and services (including banks and carriers) shall have their origin from eligible source
countries as specified and approved by the Employer in writing.

7.10

Protective Relays
The Contractor shall, in accordance with the Minimum Functional Specifications, install protective
relays i n t he Works ha ving r atings and characteristics approved by t he E mployer and, until t he
issuance of the associated Taking-Over Certificate, shall maintain the settings of all such relays at
the levels agreed by the Employer and in accordance with the Technical Limits and the Contractor
shall not change such settings without the prior written consent of the Employer.

8

COMMENCEMENT, DELAYS AND SUSPENSION

8.1

Commencement of Works
The Employer shall, along with the Notice to Proceed, give the Contractor not less than seven (7)
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days’ notice of the Commencement Date.
8.2

Time for Completion

The Time for Completion shall be three hundred and fifty (350) days from the date of the Notice to Proceed.
The Contractor shall complete the whole of the Works, within the Time for Completion for the Works,
including:
(a)

achieving the passing of the Tests on Completion; and

(b)

completing a ll w ork w hich i s s tated in the C ontract a s b eing r equired for the W orks to b e
considered to be completed for the purposes of taking-over under Clause 10.1 (Taking Over of the
Works).

8.3

Programme
(a)

The Contractor shall submit a time programme to the Employer within twenty-eight (28)
days af ter t he E ffective D ate. The C ontractor sh all also subm it a revised pr ogramme
whenever the previous programme is inconsistent with actual progress or with the
Contractor’s obligations. Unless otherwise stated in the Contract, each programme shall
include:
(i)

the order i n which the Contractor intends to carry out t he Works, i ncluding t he
anticipated timing of each major stage of the Works,

(ii)

the periods for reviews under Clause 5.2 (Contractor’s Documents),

(iii)

the sequence and timing of inspections and tests specified in the Contract, and

(iv)

a supporting report which includes:
(A)

a general description of the methods which the Contractor intends to adopt
for the execution of each major stage of the Works, and

(B)

the approximate number of each class of Contractor’s Personnel and of
each type of Contractor’s Equipment for each major stage.

(b)

Notwithstanding t he r equirements s et out in t his C lause 8.3, the p rogramme shall b e
submitted a s s pecified in the P roject R equirements and a ll o ther r equirements of t his
Clause 8.3 shall be in addition to the requirements specified in the Project Requirements.

(c)

Unless the Employer, within fourteen (14) days after receiving a programme, gives notice
to t he Contractor stating the e xtent to w hich it does not c omply with t he Contract, the
Contractor shall proceed in accordance with the programme, subject to its other obligations
under the Contract. The Employer’s Personnel shall be entitled to rely upon the programme
when planning their activities.

(d)

The C ontractor s hall p romptly g ive not ice to the E mployer o f s pecific p robable f uture
events or circumstances which may adversely affect or delay the execution of the Works.
In this event, or if the Employer gives notice to the Contractor that a programme fails (to
the extent stated) to comply with the Contract or to be consistent with actual progress and
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the Contractor’s stated intentions, the Contractor shall submit a revised programme to the
Employer in accordance with this Clause.
8.4

Extension of Time for Completion
(a)

8.5

The C ontractor s hall be e ntitled s ubject to C lause 20.1 ( Contractor’s Claims) t o a n
extension of the Time for Completion if and to the extent that completion for the purposes
of Clause 10.1 (Taking Over of the Works) is or will be delayed by any of the following
causes:
(i)

a V ariation (unless an a djustment t o the Time f or Completion has be en a greed
under Clause 13.3 (Variation Procedure);

(ii)

a cause of delay giving an entitlement to extension under a Clause of this Contract,
or

(iii)

any delay, impediment or prevention caused by or attributable to the Employer, the
Employer’s Personnel, or the Employer’s other contractors on the Site.

(b)

Any delay arising as a result of a Force Majeure Event shall be subject to the provisions of
Clause 19 (Force Majeure) and not this Clause 8.4.

(c)

If the Contractor considers itself to be entitled to an extension of the Time for Completion,
the C ontractor sha ll g ive not ice t o the E mployer i n accordance w ith C lause 20.1
(Contractor’s Claims). W hen de termining e ach e xtension of t ime unde r C lause 20.1
(Contractor’s Claims), the Employer shall review previous determinations and take into
account any extensions of time granted under the Power Purchase Agreement.

(d)

Except for s ub-Clauses 8. 4 ( a)(i) a nd ( iii), t he C ontractor s hall on ly be e ntitled t o a n
extension of the Time for Completion if and to the extent the Employer is granted such an
extension under the terms of the Power Purchase Agreement, provided that the Employer
has timely applied for and diligently pursued its rights for such extension in terms of the
Power Purchase Agreement.

Rate of Progress
(a)

If, at any time:
(i)

actual progress is too slow to complete within the Time for Completion, and/or

(ii)

progress has fallen (or will fall) behind the current programme under Clause 8.3
(Programme),

other t han as a result of a caus e f or w hich an extension is p ermitted under C lause 8. 4
(Extension of Time for Completion), then the E mployer m ay i nstruct t he C ontractor t o
submit, unde r C lause 8.3 ( Programme), a r evised programme a nd s upporting r eport
describing the revised methods which the Contractor proposes to adopt in order to expedite
progress and complete within the Time for Completion.
(b)

Unless the Employer notifies otherwise, the Contractor shall adopt these revised methods,
which may require increases in the working hours and/or in the numbers of Contractor’s
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Personnel and/or Goods, at the risk and cost of the Contractor. If these revised methods
cause the Employer t o incur additional costs, the Contractor shall subject t o Clause 2.4
(Employer’s Claims) pay these costs to the Employer, in addition to delay damages (if any)
under Clause 8.6 (Delay Damages) below.
8.6

8.7

8.8

Delay Damages
(a)

If the Contractor fails to comply with Clause 8.2 (Time for Completion), the Contractor
shall subject to Clause 2.4 (Employer’s Claims) pay delay damages in the amounts set out
in Clause 8.6(b) to the Employer for this default, such delay damages to be paid for every
day or part thereof which shall elapse between the relevant Time for Completion and the
date stated in the associated Taking-Over Certificate.

(b)

If t he C ontractor f ails t o complete the Works w ithin the Time f or C ompletion, the
Contractor shall pay to the Employer as delay damages in arrears the sum of forty thousand
dollars (US$40,000) for each day of delay.

(c)

The total a mount due under Clause 8.6 shall not exceed [twenty per cent (20%)] of t he
Contract Price.

(d)

The amounts specified in sub-paragraphs (b) above of this Clause have been calculated by
the Parties as representing the likely daily loss to the Employer as a result of any delay in
achieving the Times for Completion, and are reasonable and constitute liquidated damages
and are not a penalty. It is further understood and agreed that the payment of such amounts,
and an y en cashment o f the Performance Security p ursuant t o its terms, shall be in p artial
satisfaction of actual damages for such occurrence.

(e)

These delay damages shall be the only damages due from the Contractor for such default,
other t han in t he e vent o f t ermination un der C lause 9.4 ( Failure to Pass Tests on
Completion), Clause 11.4 (Failure to Remedy Defects) and Clause 15.2 (Termination by
Employer) prior to completion of the Works. These damages shall not relieve the
Contractor from its obligation to complete the Works, or from any other duties, obligations
or responsibilities which it may have under the Contract.

(f)

At any time following the end of each month, the Employer shall compute and advise the
Contractor in an invoice of the amount of delay damages due to the Employer pursuant to
this C ontract f or any of the pr eceding m onth. S uch a mounts shall be payable by t he
Contractor w ithin t wenty ( 20) days o f the da te of t he de livery o f such i nvoice t o t he
Contractor.

Suspension of Work
(a)

The Employer may at any time instruct the Contractor to suspend progress of part or all of
the Works. During such suspension, the Contractor shall protect, store and secure such part
or the Works against any deterioration, loss or damage.

(b)

The Employer may also notify the cause for the suspension. If and to the extent that the
cause is notified and is the responsibility and/or at the risk of the Contractor, the following
Clauses 8.8 (Consequences of Suspension), and 8.10 (Resumption of Work) shall not apply.

Consequences of Suspension
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8.10

(a)

If the C ontractor s uffers delay f rom c omplying w ith the E mployer’s i nstructions unde r
Clause 8.7 (Suspension of Work) and/or from resuming the work, the Contractor shall give
notice to the Employer and shall be entitled subject to Clause 8.7(b) (Suspension of Work),
Clause 8.8(b) and Clause 20.1 (Contractor’s Claims) to an extension of time for any such
delay, if c ompletion i s o r w ill be delayed, und er Clause 8.4 ( Extension of Time for
Completion) and payment of any such Cost, which shall be added to the Contract Price.

(b)

After r eceiving t his n otice, the E mployer sh all p roceed in accordance w ith C lause 3 .5
(Determinations) to agree or determine these matters.

(c)

The Contractor shall not be entitled to an extension of time for, or to payment of any Cost
incurred in, making good the consequences of the Contractor’s faulty design, workmanship
or materials, or of the Contractor’s failure to protect, store or secure in accordance with
Clause 8.7 (Suspension of Work).

Resumption of Work
After the permission or instruction to proceed is given, the Parties shall jointly examine the Works
and the P lant and M aterials a ffected by t he su spension. The C ontractor s hall make g ood any
deterioration or defect in or loss of the Works or Plant or Materials, which has occurred during the
suspension.

9

TESTS ON COMPLETION

Unless de fined i n this C ontract, cap italized terms us ed but no t de fined in this Article 9 shall b ear t he
meanings ascribed to them in the PPA.
9.1

Testing of the Complex Prior to Commercial Operations Date
(a)

The Contractor shall provide the Employer on an on-going basis with relevant information
regarding its programme for testing the Complex and the schedule therefor. Not less than
forty-five (45) days prior to the commencement of such test programme, the Contractor
will d eliver to the E mployer in writing the f inal pr ogramme f or te sting the C omplex,
including t he e xpected du ration of the C ontractor’s start-up t esting pr ogramme a nd a
tentative schedule for conducting all tests required by Sections 9.2 and 9.3. The Contractor
shall advise the Employer in writing of any changes in its final schedule for the testing
programme not less than ten (10) days prior to the commencement of the tests required by
Section 9.2. Such final schedule shall not materially increase or advance the timing of the
Power P urchaser’s ob ligations unde r the P PA w ithout t he pr ior w ritten c onsent of t he
Employer. If the schedule for any test required by Section 9.2 or 9.3 is adjusted after the
Contractor has provided the Employer with the final testing programme schedule, then the
Contractor shall a dvise the E mployer not l ess t han seventy-two ( 72) hour s p rior t o t he
commencement of any such test. On each day beginning with the day on w hich testing
commences, the Contractor shall provide the Employer with a schedule of the tests to be
conducted on t he following day or days (if such test will continue for more than one (1)
day). All testing of the Complex shall satisfy the commissioning and test criteria provided
in The Commissioning and Testing Schedule.

(b)

If the Employer is unable to accommodate the schedule for such test or tests as provided by
the Contractor in the final schedule for the programme of tests pursuant to Section 9.1(a),
the Employer will give the Contractor notice within seventy-two (72) hours of its receipt of
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the f inal s chedule f or t esting of i ts r equirements r egarding de ferral or d elay of a ny
Commissioning Tests for the Complex and the Parties will mutually agree on a date for any
deferral test or programme of tests; provided, however, that should the Employer defer or
delay any Commissioning Tests beyond fifteen (15) days from the date on which the tests
were f inally sche duled in accord ance w ith Section 9.1 and s uch de ferral c auses t he
Scheduled Commercial O perations D ate of the C omplex, as c ertified by t he E ngineer
under S ection 9.3, t o be delayed or de ferred, t hen the C ontractor m ay be e ntitled t o
day-for-day e xtension t o the Time f or C ompletion unde r t his Agreement; pr ovided,
however, that the extension to the Time for Completion shall be subject to issuance by the
Engineer of the Certificate of R eadiness and a simultaneous certificate that the delay or
deferral caused by the Employer will cause the then scheduled Commissioning Tests to be
delayed or deferred. The Employer shall notify the Contractor at the end of any such delay
or deferral.
(c)

9.2

The Contractor shall not be entitled to an extension of time under this Section 9.1 if and to
the extent that the delay i n t he pr ogramme of C ommissioning Tests w ould nevertheless
have occurred regardless of the Employer’s delay or deferral of such tests. The Complex
shall be tested at the first available opportunity after such delay or deferral.

Tests Prior to Synchronization of the Complex
Prior to synchronization of the Complex with the Grid System, the Engineer shall deliver to the
Contractor and the Employer the Certificate of Readiness for Synchronization. Prior to the delivery
of the Certificate of Readiness for Synchronization and the first synchronization of the Complex,
the Contractor shall carry out in the presence of the Engineer, the following tests:
(a)

automatic v oltage r egulator s etting a nd a djusting i n stand still c ondition and with t he
generator running at no load;

(b)

turbine/ governor control checks

(c)

open and short circuit tests on each generator; and

(d)

functional testing and timing of high voltage switchgear in the switchyard of the Complex.

The Contractor and the Employer shall verify that the protection level settings for the following are
as agreed by the Operating Committee:
(i)

stator earth fault;

(ii)

Negative phase sequence;

(iii)

generator transformer over-current and earth fault; and

(iv)

high voltage bus-bar protection.

Voltage ph asing che cks w ill be carried out by t he Contractor b etween the sub-station of t he
Complex a nd the G rid S ystem. A ll inter-tripping c ircuits be tween t he C omplex a nd the P ower
Purchaser’s equipment will be proved by the Contractor. The Employer shall be given not less than
forty-eight (48) hours notice of such tests (and any retests thereof) and, together with the Power
Purchaser and the Lenders, shall have an opportunity to be present at and observe all such tests.
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9.3

Tests Upon and After Synchronization of the Complex and Commissioning Tests
(a)

After first synchronizing the Complex, initial operational testing of the Complex shall be
conducted by the Contractor. Once the Contractor is satisfied that the Complex is capable
of c ontinued reliable op eration, the C ontractor sh all r equest the E ngineer t o i ssue the
Certificate of R eadiness. Upon the issuance by the E ngineer of t he C ertificate o f
Readiness, the Contractor shall so notify the Employer and carry out the following tests
(the “Commissioning Tests”), which if the Complex satisfies the minimum performance
criteria therefor, will result in the Complex being Commissioned and in the establishment
of the Commercial Operations Date in accordance with Section 9.3(c)(iii):
(i)

initial Tested Capacity test;

(ii)

reliability run test;

(iii)

automatic voltage regulator droop;

(iv)

turbine governor operation, including a steam governor over speed test;

(v)

reactive capability;

(vi)

minimum load capability;

(vii)

response of Complex to step load changes; and

(viii)

full load rejection

Minimum pe rformance c riteria for t he C ommissioning T ests are i ncluded in The
Commissioning and Testing Schedule.
(b)

Reliability Run and initial Tested Capacity.
Upon completion of the reliability run test prerequisites as included in Schedule [●], the
Contractor shall de clare to t he E mployer t he c ommencement o f t he reliability r un test
(including t he test u nder Section 9.3(a)(i)). D uring t he 30 (thirty) day period of t he
reliability run test, the initial Tested Capacity of the Complex will be determined in the
following manner:
(i)

The Complex shall be in operation at full output with normal auxiliaries and full
colony load, if connected directly to the Complex, in service.

(ii)

The Contractor will declare to the Employer the commencement of the test and
will record the reading of the Metering System.

(iii)

The test duration will be six (6) continuous hours and at the end of this period the
Contractor will record the new reading of the Metering System. The initial Tested
Capacity as d etermined by such test shall be the difference between the reading
taken at the end of the six (6) hour period and the reading taken at the beginning of
such period, divided by six (6) and such result adjusted to Reference Condition;
provided, t hat, subject t o Section ●],
[ the initial Tested Capacity shall not be
considered to have be en established un less the result o f su ch determination i s
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equal to or greater than the Contract Capacity and satisfies the minimum criteria
for such test set forth in Schedule [●]. At the completion of the Commissioning
Tests, the i nitial T ested C apacity (adjusted to Reference Condition) sha ll b e
certified by the Engineer (the “Capacity Test Certificate”).
(c)

Additional Commissioning Tests.
(i)

The Contractor shall not be entitled to carry out more than ten (10) reliability run
tests of the Complex to satisfy the criteria set forth in The Commissioning a nd
Testing Schedule for achieving the Commercial Operations Date. The Contractor
shall g ive t he E mployer n ot less t han four (4) da ys not ice of e ach a dditional
Commissioning Test it desires to attempt.

(ii)

When, sub ject t o The C ommissioning a nd Testing S chedule the C omplex h as
satisfied a Commissioning Test to establish the Commercial Operations Date, the
Contractor shall notify the Employer that the Contractor has designated such test
as the Commissioning Test and shall set the initial Tested Capacity at the level
certified in the Capacity Test Certificate; provided, however, such Tested Capacity
shall e qual t he C ontract Capacity; pr ovided further, t hat t he du ration of a ny
additional Commissioning Test performed solely for the purpose of establishing
the initial Tested Capacity need only be long enough to satisfy the requirements of
Sections 9.3 (b)(i), (ii) a nd ( iii) a fter running f or at least s eventy two ( 72)
consecutive hours at maximum continuous rating.

(iii)

The Commercial Operations Date shall occur as of the first day after the day the
Complex i s C ommissioned w hen de clared by t he C ontractor a nd s ubsequently
certified in writing by the Engineer.

9.4

Not used.

9.5

Notice of and Compliance with Testing Procedures
The Contractor shall carry out Commissioning of the Complex, testing the Tested Capacity of the
Complex at t he C ommercial O perations D ate in a ccordance w ith S ections 9. 2 a nd 9.3. The
Employer shall use its reasonable efforts to comply promptly with all reasonable requests by the
Contractor for assistance in carrying out such testing and Commissioning. The Employer shall be
given not less than forty-eight (48) hours prior written notice of any testing or Commissioning in
accordance with Sections 9.2 and 9.3 and, along with the Power Purchaser and the Lenders, shall be
entitled to be present and observe any such testing and Commissioning to verify that the testing or
Commissioning i s pe rformed i n a ccordance w ith t he r equirements o f t his A greement a nd m ay
Dispute the results of any tests or Commissioning not carried out in accordance with this Article 9
and The Commissioning and Testing Schedule.

9.6

Tested Capacity
(a)

The “ Tested Capacity” shall be the g eneration cap acity de monstrated by t he
Commissioning Tests for the Complex, as certified by the Engineer in the Capacity Test
Certificate and shall be applicable at and from the day following the date of completion of
Commissioning.
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(b)

9.7

On c ompletion of s uch initial C apacity Test ( or additional t est c arried ou t pursuant t o
Section 9.3(c)), the Engineer shall deliver to the Employer and the Contractor the Capacity
Test Certificate, certifying the Tested Capacity.

Fuel during Testing
The Contractor shall be responsible for all the cost of fuel (liquefied petroleum gas) that may be
used during testing. After Synchronization with grid, the cost of fuel for testing shall be reimbursed
by t he Employer t o t he C ontractor t o t he extent that t he E mployer i s r eimbursed by t he P ower
Purchaser for such power fed into the grid

9.8

Copies of Test Results.
The Contractor shall provide the Employer with copies of the test r esults of all tests performed
pursuant to Sections 9.2 and 9.3 above.

9.9

9.10

Delayed Tests
(a)

If the Tests on Completion are being unduly delayed by the Contractor, the Employer may
by notice require the Contractor to carry out the Tests on Completion within seven (7) days
after receiving the notice. The Contractor shall carry out the Tests on Completion on such
day or days within that period as the Contractor may fix and of which it shall give notice to
the Employer.

(b)

If the Contractor fails to carry out the Tests on Completion within the period of seven (7)
days, the Employer’s Personnel may proceed with the Tests on Completion at the risk and
cost o f t he C ontractor. These Tests on C ompletion shall t hen be de emed t o ha ve be en
carried out in the presence of the Contractor and the results of t he Tests on C ompletion
shall be accepted as accurate.

Retesting
If t he Work s f ail t o pass the Tests on C ompletion, Clause 7 .5 ( Rejection) s hall a pply, a nd t he
Employer or the Contractor may require the failed Tests on Completion, and Tests on Completion
on any related work, to be repeated under the same terms and conditions.

9.11

Failure to Pass Tests on Completion
(a)

If the Works fail to pass the Tests on Completion repeated under Clause 9.3 (Retesting), the
Employer shall at its sole discretion be entitled:
(i)

to order further repetition of Commissioning Tests under Clause 9.3 (Retesting);

(ii)

if the failure deprives the Employer of substantially the whole benefit of the Works
or any major part of the Works, or the Works or any part thereof do not meet the
Minimum F unctional S pecifications or t he m inimum pe rformance c riteria f or
satisfying the Complex Commercial Operations Test to reject the Works in which
event the Employer shall have the same remedies as are provided in sub-paragraph
(b)(iii) of Clause 11.4 (Failure to Remedy Defects); or
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(iii)
(b)

9.12

issue a Taking-Over Certificate.

In t he e vent of s ub-paragraph ( a)(iii) above, the Contractor shall proceed in accordance
with all other obligations under the Contract, and the Contractor will pay the amounts set
out in Clause 9.12 (Guaranteed Performance).

Guaranteed Performance
(a)

The Contractor guarantees that the completed Works shall conform, and be in accordance
with, the Performance Guarantees set out in Annex E (the “Performance Guarantees”).

(b)

In the ev ent t he com pleted Works f ail to achieve t he P erformance G uarantees, the
Contractor s hall subject to Clause 2.4 (Employer’s Claims) pay to the Employer the
following liquidated damages:
(i)

If the output measured by the Metering Station or the Back-up Metering System,
as the case may be, adjusted to the Reference Condition, is less than eight hundred
megawatts (800MW) the sum of US$ 800,000 for each MW that exceeds t he
actual output, pr ovided, h owever that such s um s hall b e adjusted proportionally
for t he e xact difference between eight hundred megawatts ( 800MW) and the
actual o utput. The t otal a mount du e und er this clause shall not exceed [Twenty
per cent (20%)] of the Contract Price.

(ii)

If the net efficiency of the Complex is less than the guaranteed net efficiency, the
sum of US$ [•] for each 0.1% that the guaranteed net efficiency exceeds the tested
net efficiency of the Complex. The total amount due under this Clause shall not
exceed [Twenty per cent (20%)] of the Contract Price for up-to five per cent net
efficiency sho rtfall. F or the ne t e fficiency shor tfall in excess o f f ive pe r ce nt
(Special L iquidated damages), the t otal a mount due under this C lause s hall not
exceed [Twenty five per cent (25%)] of the Contract Price.

(c)

The amounts s pecified i n s ub-paragraphs ( b)(i) a nd (ii) o f C lause 9.5 (b) h ave be en
calculated by the Parties as representing the likely loss to the Employer as a result of any
failure of the completed Works to achieve the Performance Guarantees, and are reasonable
and constitute liquidated damages and not a penalty.

(d)

The total amount due under Clause 9.12 shall not exceed [Sixty per cent (60%)] of t he
Contract Price.

(e)

These l iquidated damages sha ll b e the on ly da mages due f rom t he C ontractor f or s uch
default, other than in the event of termination under Clause [•] (Failure to Pass Tests on
Completion), Clause 11.4 (Failure to Remedy Defects) and Clause 15.2 (Termination by
Employer). These damages shall not relieve the Contractor from its obligation to complete
the Works suitable and fit for the purposes for which the Works are intended, or from any
other duties, obligations or responsibilities which it may have under the Contract.

(f)

The liquidated damages under each of (i) and (ii) in Clause 9.12(b) are cumulative and if
there are claims in respect of more than one such provision, the liquidated damages payable
shall be the sum of the applicable amounts.

(g)

At any time following the Tests on Completion, the Employer shall compute and advise the
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Contractor in an invoice of the amount of liquidated damages due to the Employer pursuant
to this Clause 9.5. S uch amounts shall be payable by the Contractor within twenty (20)
days of the date of the delivery of such invoice to the Contractor.
10

EMPLOYER’S TAKING OVER

10.1

Taking Over of the Works
(a)

Except as stated in Clause 9.4 (Failure to Pass Tests on Completion), the Works shall be
taken over by the Employer when: (i) the Works have been completed in accordance with
the C ontract, i ncluding t he matters de scribed in C lause 8.2 ( Time for Completion) a nd
except as allowed in sub-paragraph ( c)(i) below, and ( ii) a Taking-Over C ertificate has
been issued.
The C ontractor may a pply by not ice t o the E mployer f or a Taking-Over C ertificate not
earlier t han fourteen ( 14) da ys before t he Works will, i n t he Contractor’s opi nion, be
complete and ready for taking over..

(b)

(c)

10.2

Subject to C lause 10.1 (d), t he E mployer s hall, w ithin twenty-eight ( 28) da ys a fter
receiving the Contractor’s application:
(i)

issue the Taking-Over Certificate to the Contractor, stating the date on which the
Works w ere com pleted in accordance w ith t he C ontract, ex cept for any m inor
outstanding w ork a nd de fects w hich will no t substantially a ffect the us e o f the
Works for their intended purpose (either until or whilst this work is completed and
these defects are remedied); or

(ii)

reject the application, giving reasons and specifying the work required to be done
by the Contractor t o enable t he T aking-Over C ertificate to be i ssued. The
Contractor shall then complete this work before issuing a further notice under this
Clause.

It s hall be a c ondition pr ecedent to t he Employer’s obligation to i ssue the Taking-Over
Certificate that a certificate has been issued by the Engineer certifying that (i) the Works
have been executed and completed in all material respects in compliance with the terms of
the Contract such that the Employer will be able to operate the Complex or cause it to be
operated in accordance with Prudent Utility Practices and the requirements of the Project
Documents; (ii) t he Works ha ve be en commissioned in accordance w ith the P ower
Purchase Agreement and (iii) the Works have successfully passed all Tests on Completion.

Taking Over of Parts of the Works
Parts of the Works shall not be taken over or used by the Employer, except as may be stated in the
Contract or as may be agreed by both Parties.

10.3

Interference with Tests on Completion
If the Contractor is prevented, for more than fourteen (14) days, from carrying out the Tests on
Completion by a cause for which the Employer is responsible, the Contractor shall carry out the
Tests on Completion as soon as practicable.
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11

DEFECTS LIABILITY

11.1

Completion of Outstanding Work and Remedying Defects
(a)

(b)
11.2

(i)

complete any w ork w hich i s ou tstanding on the da te s tated in a Taking-Over
Certificate, within such reasonable time as is instructed by the Employer, and

(ii)

execute all work required to remedy defects or damage, including work required to
remedy de fects o r da mage i n other pa rts of t he Wo rks cons equential up on the
original defect, as may be notified by the Employer on or before the expiry date of
the Defects Notification Period for the Works.

If a defect appears or damage occurs, the Employer shall notify the Contractor accordingly.

Cost of Remedying Defects
(a)

(b)

11.3

In or der t hat the W orks, and C ontractor’s D ocuments, a nd the C omplex s hall be i n the
condition required by the Contract (fair wear and tear excepted) by the expiry date of the
Defects Notification Period or as soon as practicable thereafter, the Contractor shall:

All work referred to in sub-paragraph (a)(ii) of Clause 11.1 (Completion of Outstanding
Work and Remedying Defects) and Clause 11.12 (Latent Defects) shall be executed at the
risk and cost of t he C ontractor, which shall i nclude the cost of any l iquidated damages
payable by the Employer to the Power Purchaser during the execution of the repair and or
replacement activities, if and to the extent that the work is attributable to:
(i)

the design of the Works,

(ii)

Plant, Materials or workmanship not being in accordance with the Contract,

(iii)

improper operation or maintenance which was attributable to matters for which the
Contractor i s r esponsible (under Clauses 5.5 ( Training) to 5.7 ( Operation and
Maintenance Manuals) or otherwise), or (d) failure by the Contractor to comply
with any other obligation under the Contract, or

(iv)

failure by the Contractor to comply with any other obligation.

If and to the extent that such work is attributable to any other cause, the Employer shall
give not ice to the C ontractor accordingly, a nd C lause 13.3 ( Variation Procedure) shall
apply.

Extension of Defects Notification Period
(a)
The Employer shall be entitled subject to Clause 2.4 (Employer’s Claims) to an extension
of the Defects Notification Period for the Works, or any item of P lant (as the case may be, after
taking over) if and to the extent that such Works, or any item of P lant (as the case may be, after
taking over) cannot be used for the purposes for which they are intended by reason of a defect or
damage, and such extension shall be for the period during which the Works, or any item of Plant (as
the case may be) could not be used for the purposes for which they are intended provided that such
extension period shall not exceed twenty-four (24) months from the end of the original Defects
Notification Period.
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(b)
The Defects Notification Period in respect of any part of the Works, or item of Plant (as the
case may be) that is repaired or replaced under Clause 11.1 shall be twenty-four (24) months from
the date of repair or replacement of such part of the Works, or item of Plant (as the case may be).
11.4

Failure to Remedy Defects
(a)

If the Contractor fails to remedy any defect or damage within a reasonable time, a date may
be fixed by (or on behalf of) the Employer, on or by which the defect or damage is to be
remedied. The Contractor shall be given reasonable notice of this date.

(b)

If t he C ontractor f ails to remedy t he d efect or da mage by t his n otified da te and this
remedial work was to be executed at the cost of the Contractor under Clause 11.2 (Cost of
Remedying Defects), the Employer may (at its option):

(c)

11.5

(i)

carry out t he w ork i tself or by ot hers, in a reasonable m anner a nd a t the
Contractor’s cost, but the Contractor shall have no responsibility for this work; and
the C ontractor sha ll sub ject to Clause 2. 4 (Employer’s Claims) pa y t o t he
Employer the costs reasonably incurred by the Employer in remedying the defect
or damage;

(ii)

agree or determine a reasonable reduction in the Contract Price in accordance with
Clause 3.5 (Determinations); or

(iii)

if the defect or damage deprives the Employer of substantially the whole benefit of
the Works or any major part of the Works, or the Works or any part thereof do not
meet the Minimum F unctional Specifications o r the m inimum c riteria f or
satisfying the Complex Commercial Operations Test, terminate the Contract as a
whole, or in respect of such part. Without prejudice to any other rights, under the
Contract or otherwise, the Employer shall then be entitled to recover all sums paid
for the Wo rks or f or such pa rt (as t he c ase m ay be ) p lus financing cos ts, a ll
associated costs of the Employer, and the cost of dismantling the same, clearing
the Site, and returning Plant and Materials to the Contractor.

At any time following the end of each month, the Employer shall compute and advise the
Contractor in an invoice of the amount(s) due to the Employer pursuant to this Clause 11.4.
Such amounts shall be payable by the Contractor within twenty (20) days of the date of the
delivery of such invoice to the Contractor.

Removal of Defective Work
If t he de fect o r da mage ca nnot be r emedied expeditiously on the S ite and the Employer gives
consent, the Contractor may remove from the Site for the purposes of repair such items of Plant as
are defective or damaged. This consent may require the Contractor to increase the amount of the
Performance Security by the full replacement cost of these items, or to provide other appropriate
security.

11.6

Further Tests
(a)

If t he w ork of remedying of any de fect o r d amage m ay af fect t he p erformance o f the
Complex, t he E mployer m ay r equire the r epetition of a ny of the t ests de scribed i n the
Contract, including Tests on Completion and/or Tests after Completion. The requirement
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shall be made by notice within twenty-eight (28) days after t he defect or damage is
remedied.
(b)

11.7

These tests shall be carried out in accordance with the t erms applicable to the previous
tests, e xcept that they s hall be carried out at the risk and cost of the Party liable, under
Clause 11.2 (Cost of Remedying Defects), for the cost of the remedial work.

Right of Access
Until the Performance Certificate has been issued, the Contractor shall have the right of access to
all parts of the Works and to records of the operation and performance of the Works, except as may
be inconsistent with the Employer’s reasonable security restrictions.

11.8

Contractor to Search
The Contractor shall, if required by the Employer, search for the cause of any defect, under the
direction of the Employer. Unless the defect is to be remedied at the cost of the Contractor under
Clause 11.2 (Cost of Remedying Defects), the Cost of the search shall be agreed or determined in
accordance with Clause 3.5 (Determinations) and shall be added to the Contract Price.

11.9

Performance Certificate
(a)

Performance of t he C ontractor’s ob ligations sh all not be con sidered to have be en
completed until t he E mployer ha s issued the P erformance Certificate t o t he C ontractor,
stating the date on which the Contractor completed its obligations under the Contract.

(b)

The Employer shall issue the Performance Certificate within twenty-eight (28) days after
the expiry date of the Defects Notification Period, or as soon thereafter as the Contractor
has s upplied a ll the C ontractor’s D ocuments an d completed and tested all t he Work s,
including remedying any defects. If the Employer fails to issue the Performance Certificate
accordingly:

(c)
11.10

(i)

the P erformance C ertificate sh all b e d eemed to ha ve be en issued on t he d ate
twenty-eight ( 28) da ys a fter t he d ate on w hich i t s hould ha ve be en issued, a s
required by this Clause, and

(ii)

Clause 11.11 ( Clearance of Site) a nd s ub-paragraph ( a)(i) of C lause 14.1 5
(Cessation of Employer’s Liability) shall be inapplicable.

Only the Performance Certificate shall be deemed to constitute acceptance of the Works.

Unfulfilled Obligations
After the Performance Certificate has been issued, each Party shall remain liable for the fulfilment
of any obligation which remains unperformed at that time and of any obligation under Clause 11.12
(Latent Defects). For the purposes of determining the nature and extent of unperformed obligations
and of meeting any obligation under Clause 11.12 (Latent Defects), the Contract shall be deemed to
remain in force.

11.11

Clearance of Site
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11.12

(a)

Upon receiving the Performance Certificate, the Contractor shall remove any remaining
Contractor’s Equipment, surplus material, wreckage, rubbish and Temporary Works from
the Site.

(b)

If all these items have not been removed within twenty-eight (28) days after the Employer
issues the P erformance C ertificate, the E mployer m ay sel l or otherwise dispose of any
remaining items. The Employer shall be entitled to be paid the costs incurred in connection
with, or attributable to, such sale or disposal and restoring the Site.

(c)

Any balance of the moneys from the sale shall be paid to the Contractor. If these moneys
are less than the Employer’s costs, the Contractor shall pay the outstanding balance to the
Employer.

Latent Defects
(a)

Notwithstanding the issue of a Performance Certificate, if before the expiry of the Latent
Defects Notification Period, a Latent Defect is found in the Works, the Employer may elect
to either (i) carry out the remedial work itself or by others and the Contractor shall pay or
allow t he E mployer’s p roper c osts de termined in a ccordance w ith C lause 3.5
(Determinations) or ( ii) notify t he C ontractor w ho s hall p romptly a nd at its o wn c ost,
repair, replace or otherwise make good such Latent Defect and any damage caused to the
Works by such Latent Defect.

(b)

The Contractor shall submit to the Employer for its approval details of the remedial work
which it proposes to make pursuant to this Clause 11.12, the estimated duration of such
remedial work, details of such Plant as it may be necessary to shut down and the proposed
dates for the remedial Work. The Employer shall afford the Contractor such access to the
Complex as may be reasonable in all the circumstances for such purposes. If the remedial
work can be carried out without shutting down the Complex, the Contractor shall carry out
such remedial work as soon as reasonably practicable. If the remedial work necessitates the
shutting down of the Complex, the remedial work shall be carried out at a time and for
periods agreed with the Employer, (taking into account its obligations under the Project
Documents), or failing agreement at such times which minimize disruption to the operation
of the Complex as far as practicable having regard to the nature of defect.

(c)

The Contractor shall, in undertaking any remedial work under Clause 11.12 which could
affect the safe and efficient use or the operation of the Complex, observe all reasonable
requirements of the Employer with regard to safe and efficient use or operation thereof and
shall i n a ny e vent c omply w ith s ite s ecurity s afety a nd ope rational r equirements. T he
Employer may request that the Tests on Completion be repeated to the extent necessary.
The request shall be made by notice within twenty eight (28) days after the completion of
the remedial w ork. S uch repetition of the T ests on Completion s hall be carried out i n
accordance with Clause 9 (Test on Completion) at the Contractor’s expense.

(d)

The Owner shall be entitled to an extension of the Latent Defects Notification Period for
the Works if and to the extent that the Works or a major item of Plant (as the case may be,
and after taking over) cannot be used for the purposes for which they are intended by reason
of a defect or damage.

(e)

Subject always to Clause 11.12 (f) below, if the Contractor repairs, replaces or renews any
part of the Works pursuant to this Clause 11.12 then the Latent Defects Notification Period
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for such Works or any part thereof shall be extended for a period of 24 months from the
date of completion of such repair, replacement or renewal.
(f)

The La tent D efects N otification P eriod i n respect of s uch w hole or p art of the W orks
referred to in Clause 11.12(e) shall not be extended by more than 60 months from the date
of issue of the Performance Certificate for the Works.

12

TESTS AFTER COMPLETION

12.1

Procedure for Tests after Completion
(a)

12.2

If Tests after Completion are specified in the Project Requirements, this Clause shall apply.
Unless otherwise stated in the Project Requirements:
(i)

the E mployer sh all prov ide al l e lectricity, fuel and materials, and make the
Employer’s Personnel and Plant available;

(ii)

the Contractor shall provide any other plant, equipment and suitably qualified and
experienced staff, as are necessary to carry out the Tests after Completion
efficiently; and

(iii)

the Contractor shall carry out the Tests after Completion in the presence of such
Employer’s and/or Contractor’s Personnel as either Party may reasonably request
and in presence of representatives of the Power Purchaser and the Lenders.

(b)

The Tests after Completion shall be carried out as soon as is reasonably practicable after
the W orks ha ve be en taken over by t he E mployer. T he E mployer sh all g ive t o the
Contractor twenty-one (21) days’ notice of the date after which the Tests after Completion
will be carried out. Unless otherwise agreed, these Tests after Completion shall be carried
out on the day or days determined by the Employer.

(c)

The results of the Tests after Completion shall be compiled and evaluated by the
Contractor, who shall prepare a detailed report.

Delayed Tests
Not used.

12.3

Retesting
(a)

(b)

If the Works fail to pass the Tests after Completion:
(i)

sub-paragraph ( a)(ii) of Clause 11.1 ( Completion of Outstanding Work and
Remedying of Defects) shall apply, and

(ii)

either Party may then require the failed Tests after Completion, and the Tests after
Completion on any r elated work, to be repeated under t he same t erms and
conditions.

If and to the extent that this failure and retesting are attributable to any of the matters listed
in sub-paragraphs (a)(i) to (a)(iv) of Clause 11.2 (Cost of Remedying Defects) and cause the
Employer to incur additional costs, the Contractor shall subject to Clause 2.4 (Employer’s
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Claims) pay these costs to the Employer.
12.4

Failure to Pass Tests after Completion
(a)

If the following conditions apply, namely:
(i)

the Works fail to pass any or all of the Tests after Completion, and

(ii)

the Contractor pays the amounts set out in Clause 9.12 (Guaranteed Performance),
Clause 11.4(c) (Failure to Remedy Defects) and any other amounts specified in the
Contract to the Employer during the Defects Notification Period for this failure to
pass such Tests after Completion,

then the Works shall be deemed to have passed these Tests after Completion.
(b)

If t he W orks f ail to pa ss a T est a fter C ompletion and t he C ontractor proposes to make
adjustments or modifications t o t he W orks, t he C ontractor may be i nstructed by ( or on
behalf of) the Employer that right of access to the Works cannot be given until a time that is
convenient t o t he E mployer. The C ontractor s hall t hen r emain l iable t o c arry out the
adjustments or modifications and to satisfy this Test after Completion, within a reasonable
period of receiving notice by (or on behalf of) the Employer of the time that is convenient
to the Employer. However, if the Contractor does not receive this notice during the Defects
Notification Period, the Contractor shall be relieved of this obligation and the Works shall
be deemed to have passed this Test after Completion.

13

VARIATIONS AND ADJUSTMENTS

13.1

Right to Vary

13.2

(a)

Variations may be initiated by the Employer at any time prior to issuing the Taking-Over
Certificate for t he Works, either by an instruction or by a r equest for t he C ontractor t o
submit a proposal. A Variation shall not comprise the omission of any work which is to be
carried out by others.

(b)

The Contractor shall e xecute a nd be bound by each V ariation, unless the Contractor
promptly g ives not ice to t he E mployer s tating ( with s upporting pa rticulars) t hat ( i) th e
Contractor cannot readily obtain the Goods required for the Variation, (ii) it will reduce the
safety or suitability of the Works, or (iii) it will have an adverse impact on the achievement
of the P erformance G uarantees. U pon r eceiving t his not ice, t he E mployer shall c ancel,
confirm or vary the instruction.

Value Engineering
(a)

The Contractor may, at any time, submit to the Employer a written proposal which (in the
Contractor’s opinion) will, if adopted, (i) accelerate completion, (ii) reduce the cost to the
Employer of executing, maintaining or operating the Works, (iii) improve the efficiency or
value t o the E mployer o f the c ompleted Works, o r ( iv) ot herwise be of b enefit t o t he
Employer. The Contractor shall not make any alteration and/or modification of the Works
unless and until the Employer's Representative instructs or approves a Variation.

(b)

The proposal shall be prepared at the cost of t he Contractor and shall include the items
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listed in Clause 13.3 (Variation Procedure).
(c)

13.3

Variation Procedure
(a)

13.4

In the event of any Variation or request by the Employer’s Representative for a proposal
for a V ariation, the Contractor s hall pr ovide s uch i nformation a s t he E mployer’s
representative may reasonably request, including but not limited to, identifications of the
country of origin of equipment to be incorporated into the Works.

If the Employer requests a proposal, prior to instructing a Variation, the Contractor shall
respond in writing as soon as practicable, either by giving reasons why it cannot comply (if
this is the case) or by submitting:
(i)

a de scription of the pr oposed de sign and/or w ork to be pe rformed a nd a
programme for its execution,

(ii)

the C ontractor’s p roposal for a ny ne cessary m odifications t o t he pr ogramme
according to Clause 8.3 (Programme) and to the Time for Completion, and

(iii)

the Contractor’s proposal for adjustment to the Contract Price.

(b)

The E mployer shall, as soon as practicable after r eceiving suc h proposal (under C lause
13.2 (Value Engineering) or otherwise), respond with approval, disapproval or comments.
The Contractor shall not delay any work whilst awaiting a response.

(c)

Each instruction to execute a Variation, with any requirements for the recording of Costs,
shall be issued by the Employer to the Contractor, who shall acknowledge receipt.

(d)

Upon instructing or approving a Variation, the Employer shall proceed in accordance with
Clause 3.5 (Determinations) to agree or determine adjustments to the Contract Price and
the Schedule o f P ayments. These adjustments sha ll i nclude r easonable p rofit, and shall
take a ccount of t he C ontractor’s submissions under Clause 13.2 ( Value Engineering) i f
applicable.

(e)

For t he a voidance of doubt t he E mployer m ay i n i ts s ole di scretion reject a V ariation
relating to the company or country of manufacture of a major piece of Plant or Materials or
a Subcontractor on the basis that it is adverse to the national security interests of Pakistan.

Payment in Applicable Currencies
Whenever an adjustment is agreed, approved or determined as stated above, the amount payable in
US Dollars and Pakistan Rupees shall be specified. For this purpose, reference shall be made to the
actual or expected currency proportions of the value of the varied work, and to the proportions of
such currencies specified for payment of the Contract Price.

13.5

Not used.

13.6

Not used.

13.7

Adjustments for Change in Law
The Contract Price shall be adjusted to take account of any increase or decrease in Cost resulting
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from a C hange in Law made af ter t he E ffective D ate, which exceeds (i) t he eq uivalent of five
hundred thousand US Dollars (US$ 500,000) in respect of any single Change in Law, or (ii) the
equivalent of two million US Dollars (US$ 2,000,000) in the aggregate for all Changes in Law in
any year.
13.8

Adjustments for Changes in Costs
The Contract Price shall not be adjusted for inflation or for any changes in, or rises or falls in, the
cost of labour, i ncluding s tandard regulatory no tifications o f m inimum w age r equirements for
labour, g oods or o ther i nputs to t he Works unless an a djustment i s required a ccording t o t he
provisions of Clause 19 (Force Majeure).

14

CONTRACT PRICE AND PAYMENT

14.1

The Contract Price

14.2

(a)

Payment for the Works shall be made on the basis of the lump sum Contract Price, subject
only to adjustments in accordance with the Contract.

(b)

Unless expressly stated otherwise, the Contractor shall pay all taxes, duties, levies, fees and
other impositions applicable to the Contractor and the Works in a timely fashion, and the
Contract Price shall not be adjusted for any of these costs. [For the avoidance of doubt, the
Contract Price shall exclude c ustoms t ax and d uties on a ny M aterials or Plant no t
manufactured in Pakistan.]

Advance Payment
(a)

The Employer shall make the Advance Payment, as an interest-free loan for mobilisation
and de sign, w hen t he C ontractor s ubmits a g uarantee i n accordance w ith this C lause
including the details stated in this Contract.

(b)

The amount of the Advance Payment shall be twenty per cent (20%) of the Contract Price
and s hall be amortised p roportionately a gainst a mounts r ecovered t hrough interim
applications f or p ayment t hroughout the p rogress of t he W orks, s tarting w ith the f irst
interim payment after the Commencement Date. The currency shall be the same as t he
Contract Price.

(c)

The Employer shall pay the Advance Payment after receiving (i) the Performance Security
in accordance w ith Clause 4.3 (Performance S ecurity), and (ii) the A dvance Payment
Guarantee a t l east [twenty-one ( 21)] da ys pr ior to t he e xpected da te o f t he N otice t o
Proceed. Unless and until the Employer receives the Advance Payment Guarantee, this
Clause shall not apply.
(d) The Contractor shall ensure that the Advance Payment Guarantee is valid and enforceable
until the Advance Payment has been repaid, but its amount shall be progressively reduced
by the amount repaid by the Contractor and by the interim payment amounts paid for Plant
and Materials in accordance with Clause 14.5, when such Plant and Materials are properly
stored on Site a nd protected against l oss, da mage or de terioration. I f t he t erms of t he
Advance Payment Guarantee specify i ts expiry date, and the Advance Payment has not
been repaid by the date twenty-eight (28) days prior to the expiry date, the Contractor shall
extend the v alidity of the Advance P ayment Guarantee until the A dvance P ayment has
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been repaid. [If the Contractor fails to do so, the Employer shall be entitled to draw the full
amount available under the Advance Payment Guarantee.]

14.3

(e)

The A dvance P ayment s hall be repaid t hrough pr oportional de ductions from i nterim
payments. Deductions shall be made at the amortisation rate stated above, which shall be
applied to the amount otherwise due (excluding the Advance Payment and deductions and
repayments of retention), until such time as the Advance Payment has been repaid.

(f)

If t he A dvance P ayment ha s not b een repaid pr ior t o t he issue of the Taking-Over
Certificate f or the W orks or pr ior to termination under C lause 15 ( Termination by
Employer), Clause 16 ( Suspension and Termination by Contractor) or C lause 19 (Force
Majeure) (as the case may be), the whole of the balance then outstanding shall immediately
become due and payable by the Contractor to the Employer.

Application for Interim Payments
(a)

Subject to Clause 14.4 (Schedule of Milestones) the Contractor shall submit a Statement in
six copies to th e E mployer after the end of e ach m onth, in a form approved by the
Employer a nd i ncluding a ny a dditional requirements s pecified by t he E mployer ( as
required by the Lenders), showing in detail the amounts to which the Contractor considers
itself to be entitled, together with supporting documents which shall include the relevant
report on progress in accordance with Clause 4.23 (Progress Reports).

(b)

The Statement shall include the following items, as applicable, which shall be expressed in
the various currencies in which the Contract Price is payable, in the sequence listed:

(c)

14.4

(i)

the app licable C ontract P rice f or the M ilestones exe cuted for w hich Milestone
Certificates have been issued up to the end of the month (including Variations but
excluding items described in sub-paragraphs (ii) to (iv) below);

(ii)

any amounts to be added and deducted for the Advance Payment and repayments
in accordance with Clause 14.2 (Advance Payment);

(iii)

any other additions or deductions which may have become due under the Contract
or otherwise, including those under Clause 20 (Claims, Disputes and Litigation);
and

(iv)

the deduction of amounts included in previous Statements.

For t he a voidance of do ubt, i t s hall be a c ondition pr ecedent t o c onsideration by t he
Employer of a ny S tatement (under t his C lause 1 4.3, C lause 14 .11 ( Statements at
Completion) a nd C lause 14.12 (Application for Final Payment)) t hat the S tatement
includes the Milestone Certificates to which the application relates.

Schedule of Milestones
(a)

When the Contractor considers that it has achieved a Milestone, it shall give written notice
to that effect to the Employer. The Employer shall within seven (7) days in case of Clause
14.4(a)(ii) below, or twenty-one (21) days in case of Clause 14.4(a)(i) or (iii) below, of
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receipt of such notice inspect the Works and notify the Contractor in writing either:
(i)

that the Milestone has been achieved in which case the Employer shall, upon the
approval of the Engineer, issue a Milestone Certificate to the Contractor; or

(ii)

that the Milestone has not been achieved in which case the Employer shall give
particulars of the work which remains outstanding for the Milestone to be
achieved; or

(iii)

that t he E ngineer ha s de termined that t he Mi lestone ha s not b een achieved
pursuant to t he s ubmission r eferred t o in C lause 14.4 ( a) (i) in which case th e
Employer shall give the particulars of the work which remains outstanding for the
Milestone to be achieved.

(b)

The issue of a M ilestone Certificate shall not be deemed to be evidence t hat any ot her
certificate has been or should be issued nor that the relevant Works have been completed in
accordance with the terms of the Contract.

(c)

The instalments set out in the Schedule of Milestones set out the amount of the Contract
Price applicable in relation to each Milestone for the purpose of sub-paragraph (b)(i) of
Clause 14.3 (Application for Interim Payments). The Contract Price shall be payable at the
end of each m onth c ommencing on the C ommencement D ate i n accordance with the
Schedule of Milestones set out in Annex D (Schedule of Milestones).
Each interim payment shall include the Contract Price payable in respect of each Milestone
completed during the period of payment.

14.5

Plant and Materials intended for the Works
If the C ontractor is entitled, unde r the C ontract, to an i nterim payment f or Plant and Materials
which are not yet on t he Site, the Contractor shall nevertheless not be entitled to such payment
unless:

14.6

(a)

the r elevant P lant and Materials a re in the Country and have be en marked as t he
Employer’s property in accordance with the Employer’s instructions; or

(b)

the Contractor ha s d elivered, t o t he E mployer, e vidence of insurance a nd the a mounts
remaining i n the A dvance P ayment G uarantee a re su fficient to secure b oth the
un-amortized portion of the Advance Payment and the interim payment amounts for Plant
and Materials which are not yet on the Site. For the avoidance of doubt, the amount of the
Advance Payment Guarantee shall be increased as needed to secure both the unamortized
portion of the Advance Payment and the interim payment amounts for Plant and Materials
which a re not y et a t t he Site bu t f or w hich t he C ontractor ha s applied for a n interim
payment.

Interim Payments
(a)

No amount will be paid until the Employer has received and approved the Performance
Security. Thereafter, the Employer sha ll w ithin fourteen (14) da ys af ter r eceiving a
Statement a nd supporting doc uments, g ive to the C ontractor notice o f any i tems i n the
Statement with which the Employer disagrees, with supporting particulars. Payments due
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under Clause 14.3 shall not be withheld, except that:

(b)

14.7

(i)

if any thing supplied or work done by the Contractor is not in accordance with the
Contract, the cos t of r ectification or r eplacement m ay be w ithheld un til
rectification or replacement has been completed; and/or

(ii)

if the Contractor was or is failing to perform any work or obligation in accordance
with the Contract, and had been so notified by the Employer, the value of this work
or obligation may be withheld until the work or obligation has been performed.

The E mployer m ay, by a ny pa yment, m ake a ny c orrection or m odification t hat s hould
properly be made to any amount previously considered due. Payment shall not be deemed
to indicate the Employer’s acceptance, approval, consent or satisfaction.

Timing of Payments
(a)

(b)

14.8

Except as otherwise stated in Clause 2.4 (Employer’s Claims), the Employer shall pay to
the Contractor:
(i)

subject to the provisions of Clause 14.2, the Advance Payment at the time of issue
of t he N otice to P roceed or within twenty-one ( 21) da ys a fter the E mployer
receives the documents in accordance with Clause 4.3 (Performance Security) and
Clause 14.2 (Advance Payment), whichever is later;

(ii)

the amount which is due in respect of each Statement under Clause 14.3, other than
the F inal S tatement, within thirty ( 30) da ys a fter receiving the S tatement and
supporting documents; and

(iii)

the final a mount du e, w ithin f orty-two (42) da ys af ter r eceiving the Final
Statement and written discharge in accordance with Clause 14.12 (Application for
Final Payment) and Clause 14.13 (Discharge).

Payment of t he am ount d ue i n each currency sha ll be m ade into t he b ank accoun t,
nominated by the Contractor, in the payment country (for this currency) specified in this
Contract.
Early Completion
[Not used.]

14.9

Delayed Payment
(a)

If t he C ontractor or the E mployer ( as the case m ay be ) does not r eceive p ayment i n
accordance w ith Clause 8. 6 (Delay Damages), C lause 9.4 ( Failure to Pass Tests on
Completion), C lause 1 1.4 ( Failure to Remedy Defects) or C lause 14.7 ( Timing of
Payments), the Contractor or the Employer (as the case may be) shall be entitled to receive
financing charges compounded semi-annually on the amount unpaid during the period of
delay, s uch c harges t o be c omputed f or t he a ctual number of da ys on t he ba sis of a
three-hundred-sixty-five (365) day year.

(b)

The financing cha rges sha ll be cal culated at t wo per cent ( 2%) above L IBOR ( London
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Interbank Offered Rate) per annum.
(c)
14.10

The Contractor and/or the Employer (as the case may be) shall be entitled to this payment
without formal notice, and without prejudice to any other right or remedy.

Retention Bond
(a)

The Contractor shall, at the time when it submits its first invoice for payment, obtain (at its
cost) and provide to t he Employer a Retention Bond, which shall b e in the form o f
Annex-H and shall be in the form of an unconditional bank guarantee issued by a first class
Pakistan scheduled bank acceptable to the Employer or first class foreign bank acceptable
to the Employer. The Retention Bond amount shall be the sum equal to ten percent (10%)
of the gross value of the Contractor’s f irst invoice as certified and approved by the
Employer, and shall increase progressively to ten percent (10%) of the cumulative gross
value of every subsequent invoice as certified and approved by the Employer.

(b)

Following t he r eceipt by t he C ontractor o f an authenticated copy of t he Taking-Over
Certificate for the whole of the Works under Clause 10 of the Contract, the Retention Bond
amount shall be reduced to five percent (5%) of the cumulative gross value of i nvoices
certified and approved by the Employer.

(c)

The C ontractor s hall e nsure t hat the R etention B ond i s v alid and enforceable until the
Contractor has executed and completed the Works (including all Works under Clause 11
(Defects Liability) or Clause 12 (Tests After Completion)), remedied any defects and the
Defects N otification P eriod ha s expired. I f the t erms of t he Retention Bond s pecify i ts
expiry date, and the Contractor has not been entitled to receive the Performance Certificate
by the date twenty-eight (28) days prior to the expiry date, the Contractor shall extend the
validity of the Retention Bond until the Works as aforesaid have been completed and any
defects have been remedied.

(d)

The Employer shall not make a claim under the Retention Bond, except for amounts to
which the Employer is entitled under the Contract in the event of:
(i)

failure by the Contractor to extend the validity of the Retention Bond as described
in paragraph (c) above by the date twenty-eight (28) days prior to the expiry date,
in which event the Employer may claim the full amount of the Retention Bond;

(ii)

failure by the Contractor to pay the Employer an amount due, as either agreed by
the Contractor or determined under Clause 2.4 (Employer’s Claims) or Clause 20
(Claims, Disputes a nd Arbitration), within tw enty-eight ( 28) da ys after t his
agreement or determination;

(iii)

failure by the Contractor to remedy a default within twenty-eight (28) days after
receiving the Employer’s notice requiring the default to be remedied;

(iv)

failure by C ontractor to e xecute w ork unde r C lause 11 ( Defects L iability) or
Clause 12 (Tests After Completion);

(v)

Circumstances w hich en title the E mployer t o termination under C lause 15.2
(Termination by Employer), irrespective of whether notice of termination has been
given; or
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(vi)
(e)
14.11

The Employer shall return the Retention Bond to the Contractor within twenty-one (21)
days after the Contractor has become entitled to receive the Performance Certificate.

Statement at Completion
(a)

(b)

14.12

any other breach of this Contract by the Contractor.

Within eighty-four (84) days after receiving the Taking-Over Certificate for the Works, the
Contractor shall s ubmit to th e E mployer s ix c opies of a Statement a t completion w ith
supporting documents (including all relevant Milestone Certificates), in accordance with
Clause 14.3 (Application for Interim Payments), showing:
(i)

the value of all work done in accordance with the Contract up to the date stated in
the Taking-Over Certificate for the Works,

(ii)

any further sums which the Contractor considers to be due, and

(iii)

an estimate of any other amounts which the Contractor considers will become due
to i t und er the C ontract. Estimated amounts s hall b e s hown s eparately in this
Statement at completion.

The E mployer s hall t hen g ive not ice t o the C ontractor i n a ccordance w ith C lause 14. 6
(Interim Payments) and make payment in accordance with Clause 14.7 (Timing of
Payments).

Application for Final Payment
(a)

Within fifty-six (56) days after receiving the Performance Certificate, the Contractor shall
submit, to the Employer, six copies of a draft final statement with supporting documents
including all relevant Milestone Certificates showing in detail in a form approved by the
Employer:
(i)

the value of all work done in accordance with the Contract, and

(ii)

any further sums which the Contractor considers to be due to it under the Contract
or otherwise.

(b)

If the Employer disagrees with or cannot verify any part of the draft final statement, the
Contractor shall submit such further information as the Employer may reasonably require
and shall make such changes in the draft as may be agreed between them. The Contractor
shall then prepare and submit to the Employer the final statement as agreed. This agreed
statement is referred to in this Contract as the “Final Statement”.

(c)

However if, following discussions between the Parties and any changes to the draft final
statement which are agreed, it becomes evident that a dispute exists, the Employer shall
pay the agreed parts of the draft final statement in accordance with Clause 14.6 (Interim
Payments) a nd C lause 14. 7 ( Timing of Payments). Thereafter, if th e d ispute i s f inally
resolved under Clause 20.3 (Obtaining the Expert’s Decision) or Clause 20.5 (Amicable
Settlement), the Contractor shall then prepare and submit to the Employer a Final
Statement.
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14.13

Discharge
When submitting t he F inal S tatement, the C ontractor sha ll subm it a w ritten discharge w hich
confirms that the total of the Final Statement represents full and final settlement of all moneys due
to the Contractor under or in connection with the Contract. This discharge may state that it becomes
effective when the Contractor has received the Performance Security and the out-standing balance
of this total, in which event the discharge shall be effective on such date.

14.14

Final Payment
In accordance with sub-paragraph (c) of Clause 14.7 (Timing of Payments), the Employer shall pay
to the Contractor the amount which is finally due, less all amounts previously paid by the Employer
and any deductions in accordance with Clause 2.4 (Employer’s Claims).

14.15

Cessation of Employer’s Liability
(a)

(b)

14.16

The E mployer s hall not b e liable to t he Contractor f or a ny m atter or thing unde r or in
connection w ith the C ontract or e xecution of t he W orks, e xcept t o t he e xtent that t he
Contractor shall have included an amount expressly for it:
(i)

in the Final Statement and also

(ii)

(except for matters or things arising after the issue of the Taking-Over Certificate
for t he Works) i n t he S tatement a t completion described in Clause 1 4.11
(Statement at Completion).

However, this C lause shall not limit t he E mployer’s liability unde r its in demnification
obligations, or the Employer’s liability in any case of fraud, deliberate default or reckless
misconduct by the Employer.

Currencies of Payment
The currency of pa yments f or e ach Milestone shall be as indicated in Annex D ( Schedule of
Milestones), and shall comprise United States Dollar and Pakistan Rupee.

14.17

Withholding Tax
The Employer shall deduct withholding tax of six per cent (6%) from the gross amount payable by
the Employer to the Contractor and the Contractor shall deduct withholding tax of six per cent (6%)
from payments made by the Contractor to its Subcontractors.

15

TERMINATION BY EMPLOYER

15.1

Notice to Correct
If the Contractor fails to carry out any obligation under the Contract, the Employer may by notice
require the Contractor to make good the failure and to remedy it within a specified reasonable time.

15.2

Termination by Employer
(a)

The Employer shall be entitled to terminate the Contract if:
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(i)

the Contractor fails to comply with Clause 4.3 (Performance Security) or with a
notice under Clause 15.1 (Notice to Correct),

(ii)

the Contractor without reasonable excuse fails to proceed with the Works in
accordance with Clause 8 (Commencement, Delays and Suspension),

(iii)

the C ontractor s ubcontracts t he w hole of the W orks or a ssigns t he C ontract
without approval of the Employer,

(iv)

the C ontractor be comes ba nkrupt o r i nsolvent, g oes i nto l iquidation, ha s a
receiving or administration order made against it, compounds with its creditors, or
carries o n business und er a r eceiver, trustee or m anager f or the be nefit o f its
creditors, or if any act is done or event occurs which (under applicable Laws) has a
similar effect to any of these acts or events,

(v)

the C ontractor gives or of fers t o give ( directly or i ndirectly) t o a ny pe rson a ny
bribe, g ift, g ratuity, c ommission o r ot her t hing of v alue, as a n inducement or
reward:
(A)

for doing or forbearing to do any action in relation to the Contract, or

(B)

for s howing or forbearing t o show favour or disfavour to any person in
relation to the Contract,

or if any of the Contractor’s Personnel, agents or Subcontractors gives or offers to
give ( directly or indirectly) t o any pe rson any s uch i nducement or reward a s i s
described in this sub-paragraph (a)(v). However, lawful inducements and rewards
to Contractor’s Personnel shall not entitle termination,
(vi)

the Contractor fails to start design and execution of the Works within fourteen (14)
days after the Commencement Date,

(vii)

the C ontractor f ails to pass the Tests on Completion a nd is not issued with the
Taking-Over Certificate f or the Works within six (6) months after t he Time for
Completion,

(viii)

after the Effective Date, but prior to the date of the Taking-Over Certificate for the
Works, the Contractor abandons the Works or fails to prosecute the Works in a
diligent m anner for a period of t wenty-five ( 25) con secutive days or otherwise
demonstrates the intention not to continue performance of its obligations under the
Contract w ithout pr ior w ritten not ice t o, a nd pr ior w ritten c onsent of , the
Employer,

(ix)

any statement, representation or warranty by the Contractor in this Contract or in
any cer tificate or o ther i nstrument p rovided by t he C ontractor in c onnection
herewith proves to have be en incorrect, in any m aterial r espect, when made or
when deemed to have b een made and such failure or incorrect statement,
representation or warranty is likely to have a material and adverse effect on the
rights or obligations of the Employer hereunder or on the Contractor’s ability to
perform its obligations under this Contract,
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15.3

(x)

the Contractor commits any material breach of this Contract that is not remedied
within twenty-five (25) days after notice from the Employer stating that a material
breach of the C ontract h as oc curred a nd i s c ontinuing t hat c ould r esult i n t he
termination of the C ontract, identifying t he m aterial b reach i n que stion in
reasonable detail, and demanding remedy thereof,

(xi)

any of
the C ontractor, t he C ontractor’s P ersonnel, S ubcontractors o r
subcontractors o f any t ier t ampers w ith the Power P urchaser Interconnection
Facilities or the Metering System,

(xii)

the Contractor does anything or omits to do anything that causes or contributes to a
“Company E vent of D efault” a s de fined i n t he P roject D ocuments that i s no t
remedied within twenty-five (25) days after notice from the Employer,

(xiii)

the Contractor has paid or is liable to pay delay damages to the Employer for a
period of 400 days or has otherwise paid the maximum amount of delay damages
pursuant to Clause 8.6 (Delay Damages),

(xiv)

the circumstances i n Clause 9.4( a)(ii) (Failure to Pass Tests on Completion) or
Clause 11.4(b)(iii) (Failure to Remedy Defects) apply, or

(xv)

the Contractor breaches any of the Environmental Requirements.

(b)

In a ny of these events or circumstances, t he Employer m ay, upon giving fourteen ( 14)
days’ notice to the Contractor, terminate the Contract and expel the Contractor from the
Site. However, in the case of sub-paragraphs (a)(iv) to (a)(xiv) above, the Employer may
by notice terminate the Contract immediately.

(c)

The Employer’s election to terminate the Contract shall not prejudice any other rights of
the Employer, under the Contract or otherwise.

(d)

The Contractor shall then leave the Site and deliver any required Goods, all Contractor’s
Documents, and other design documents made by or for it, to the Employer. However, the
Contractor s hall u se its best efforts to comply im mediately w ith a ny r easonable
instructions included in the notice (i) for the assignment of any subcontract, and (ii) for the
protection of life or property or for the safety of the Works.

(e)

After t ermination, t he E mployer may c omplete t he W orks a nd/or a rrange f or any ot her
entities to do so. The Employer and these entities may then use any Goods, Contractor’s
Documents and other design documents made by or on behalf of the Contractor.

(f)

The E mployer s hall t hen give not ice that the C ontractor’s E quipment and Temporary
Works will be released to the Contractor at or near the Site. The Contractor shall promptly
arrange their removal, at the risk and cost of the Contractor. However, if by this time the
Contractor has failed to make a payment due to the Employer, these items may be sold by
the Employer in order to recover this payment. Any balance of the proceeds shall then be
paid to the Contractor.

Valuation at Date of Termination
[As soon as practicable after a notice of termination under Clause 15.2 (Termination by Employer)
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has taken effect, the Employer shall proceed in accordance with Clause 3.5 (Determinations) to
agree or determine the value of the Works, Goods and Contractor’s Documents, and any other sums
due to the Contractor for work executed in accordance with the Contract.]
15.4

Payment after Termination
(a)

After a not ice of t ermination unde r C lause 15.2 ( Termination by Employer) ha s t aken
effect, the Employer may:
(i)

proceed in accordance with Clause 2.4 (Employer’s Claims),

(ii)

with-hold further payments to the Contractor until the costs of design, execution,
completion and remedying of any defects, damages for delay in completion and
other liquidated damages (if any), and all other costs incurred by the Employer,
have been established,

(iii)

recover from the Contractor any Losses incurred by the Employer and any extra
costs o f c ompleting t he Works ( including a ny e xtra c osts f or a ccelerating
completion of the Works, additional financing costs and any liquidated damages
payable by the Employer to third parties for delay in completing the Works), after
allowing for any sum due to the Contractor under Clause 15.3 (Valuation at Date
of Termination), provided that the Contractor’s obligations to pay for such Losses
and extra costs shall not exceed the Contract Price.

(iv)

in t he e vent of the t ermination by t he E mployer of t his C ontract t hat causes or
contributes t o the termination of the P ower P urchase A greement or a ny ot her
Project D ocument, r ecover f rom t he C ontractor the L osses incurred by t he
Employer including but not be limited to, all amounts due to the Lenders under the
Financing Documents at the date of termination (including the total amount of debt
outstanding t o t he L enders, a ccrued i nterest, w inding-up cos ts, swap breakage
costs, prepayment cha rges or si milar ch arges or co sts pa ssed through by t he
Lenders), lost r eturn on Employer’s e quity, a nd a ny c osts a nd e xpenses o r
damages the Employer is required to reimburse to the Power Purchaser or GOP
under t he P roject D ocuments, in aggregate less any am ounts r eceived from the
GOP or Power Purchaser as compensation in respect of such termination; provided
that the C ontractor’s obligations to pay for such Losses shall not exceed the
Contract Price except as provided for in Clause 17.5 (Limitation of Liability).

(b)

After recovering any losses, damages and extra costs referred t o i n sub-paragraph
(a)(iii)) and/or (a)(iv) a bove, t he E mployer s hall pay a ny ba lance due to the
Contractor under Clause 15.3 (Valuation at Date of Termination).
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15.5

15.6

Employer’s Entitlement to Termination
(a)

The Employer shall be entitled to terminate the Contract, at any time for the Employer’s
convenience, by giving notice of such termination to the Contractor. The termination shall
take effect seven (7) days after the date on which the Contractor receives this notice or the
Employer forthwith returns the Performance Security. The Employer shall not terminate
the Contract under this Clause in order to execute the Works itself or to arrange for the
Works to be executed by another Contractor.

(b)

After t his termination, t he C ontractor s hall p roceed i n a ccordance w ith C lause 16.3
(Cessation of Work and Removal of Contractor’s Equipment) and s hall be pa id i n
accordance with Clause 19.6 (Optional Termination, Payment and Release).

Obligations Upon Termination
Upon expiration or termination of the Contract, the Parties shall have no further obligations hereunder
except for obligations that arose prior to such expiration or termination and obligations that expressly
survive such expiration or termination pursuant to this Contract.

16

SUSPENSION AND TERMINATION BY CONTRACTOR

16.1

Contractor’s Entitlement to Suspend Work
(a)

If t he Employer f ails t o comply with Clause 14.7 (Timing of Payments), the Contractor
may, after giving not less than thirty (30) days’ notice to the Employer, suspend work (or
reduce t he r ate of work) u nless a nd u ntil the C ontractor has received t he pa yment, a s
described in the notice.

(b)

The C ontractor’s action s hall not pr ejudice i ts e ntitlement t o financing c harges und er
Clause 1 4.8 ( Delayed Payment) a nd t o t ermination u nder C lause 16 .2 ( Termination by
Contractor).

(c)

If the Contractor subsequently receives such payment (as described in the relevant Clause
and in the above notice) before giving a notice of termination, the Contractor shall resume
normal working as soon as is reasonably practicable.

(d)

If the C ontractor su ffers d elay and /or i ncurs C ost a s a r esult of suspending w ork ( or
reducing the rate of work) in accordance with this Clause, the Contractor shall give notice
to the Employer and shall be entitled subject to Clause 20.1 (Contractor’s Claims) to:

(e)

(i)

an extension of time for any such delay, if completion is or will be delayed, under
Clause 8.4 (Extension of Time for Completion), and

(ii)

payment of a ny s uch C ost pl us r easonable p rofit, w hich s hall be a dded to t he
Contract Price.

After r eceiving th is notice, the E mployer sh all p roceed in accordance w ith C lause 3 .5
(Determinations) to agree or determine these matters.
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16.2

Termination by Contractor
(a)

16.3

The Contractor shall be entitled to terminate the Contract if:
(i)

the Contractor does not receive the amount due within [sixty (60)] days after the
expiry of the time s tated in C lause 14.7 ( Timing of Payments) w ithin w hich
payment i s t o b e m ade ( except for d eductions i n accordance w ith C lause 2. 4
(Employer’s Claims)),

(ii)

the Employer commits a repudiatory breach of its material obligations under the
Contract and such breach is not rectified by the Employer within seven (7) days of
the Employer receiving a notice from the Contractor requiring such rectification,

(iii)

the Employer fails to comply with Clause 1.6 (Assignment), or

(iv)

the Employer becomes bankrupt or insolvent, goes into liquidation, has a receiving
or administration order made against it, compounds with its creditors, or carries on
business under a receiver, trustee or manager for the benefit of its creditors, or if
any act is done or event occurs which (under applicable Laws) has a similar effect
to any of these acts or events.

(b)

On the occurrence of any of t hese events or circumstances t he C ontractor shall serve a
notice on the Employer informing the Employer of the circumstances or events entitling
the Contractor to terminate the Contract and informing the Employer of the Contractor’s
intention to terminate the Contract. If the events or circumstances specified in such notice
continue for a period of fourteen (14) days from the giving of such notice, the Contractor
may, upon g iving a f urther w ritten n otice to t he Employer, t erminate the Contract.
However, in t he case o f sub-paragraph (a)(iv) a bove, t he C ontractor m ay by not ice
terminate the Contract immediately.

(c)

The Contractor’s election to terminate the Contract shall not prejudice any other rights of
the Contractor, under the Contract or otherwise.

(d)

Anything in this Contract notwithstanding, the Contractor shall not seek to terminate this
Contract except in accordance with the Direct Agreement.

Cessation of Work and Removal of Contractor’s Equipment
After a notice of termination under Clause 15.5 (Employer’s Entitlement to Termination), Clause
16.2 (Termination by Contractor) or Clause 19.6 (Termination, Payment and Release) has taken
effect, the Contractor shall promptly:
(a)

cease all further work, except for such work as may have been instructed by the Employer
for the protection of life or property or for the safety of the Works,

(b)

hand ov er C ontractor’s D ocuments, P lant, Materials a nd o ther w ork, f or w hich the
Contractor has received payment, and

(c)

remove all other Goods from the Site, except as necessary for safety, and leave the Site.
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16.4

Payment on Termination
After a notice of termination under Clause 16.2 (Termination by Contractor) has taken effect, the
Employer shall promptly:
(a)

return the Performance Security to the Contractor, and

(b)

pay the Contractor in accordance with Clause 19.6 ( Optional Termination, Payment and
Release).

17

RISK AND RESPONSIBILITY

17.1

Indemnities
(a)

The Contractor shall indemnify, hold harmless and defend the Employer, the Employer’s
Personnel, and their r espective ag ents, against and from any and all L osses i ncurred,
suffered, sustained or required to be paid, directly or indirectly, by, or sought to be imposed
upon any such persons in respect of:
(i)

bodily injury, sickness, disease or death, of any person whatsoever arising out of or
in the course of or by reason of the design, execution and completion of the Works
and the remedying of any defects, unless directly attributable to any negligence,
intentional a ct or omission of the Contract by the Employer, the Employer’s
Personnel, or any of their respective agents,

(ii)

damage to or loss of any property, real or personal (other than the Works), to the
extent that such damage or loss:

(iii)

(A)

arises out of or in the course of or by reason of the design, execution and
completion of the Works and t he r emedying of a ny de fects or L atent
Defects, and

(B)

is not directly attributable to any negligence, intentional act or omission of
the Contract by the Employer, the Employer’s Personnel, their respective
agents, or anyone directly or indirectly employed by any of them, and

any compensation paid by the Employer to the Power Purchaser as a result of the
termination o f the P ower Purchase A greement by t he P ower P urchaser to the
extent that such compensation arises out of or by reason of the tampering by the
Contractor, t he C ontractor’s P ersonnel, t he S ubcontractors or s ubcontractors o f
any tie r w ith the Power P urchaser Interconnection F acilities or t he M etering
System.

(b)

The Employer shall indemnify, hold harmless and defend the Contractor, the Contractor’s
Personnel, and their r espective ag ents, against and from any and all L osses i ncurred,
suffered, sustained or required to be paid, directly or indirectly, by, or sought to be imposed
upon a ny s uch p ersons i n respect of bodily i njury, s ickness, disease or death, which i s
attributable directly to any negligence, intentional act or omission of the Contract by the
Employer, the Employer’s Personnel, or any of their respective agents.

(c)

In the event injury or damage results from the joint or concurrent negligent or intentional acts
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or omissions of the Parties, each Party shall be liable under this indemnification in proportion
to its relative degree of fault.

17.2

(d)

The provisions of this Clause 17.1 shall survive for a period of five (5) years following the
earlier of termination of this Contract or expiry of the Defects Notification Period.

(e)

Any fines or ot her penalties i ncurred by a Party for non-compliance with applicable Laws
shall not be r eimbursed by t he other P arty bu t shall be t he sole r esponsibility o f t he
non-complying Party.

Defence of Claims
(a)

The indemnifying Party shall be entitled, at its option and expense and with counsel of its
selection, to assume and control the defence of such claim, action, suit or proceeding at its
expense with counsel of its selection, subject to the prior approval of the indemnified Party;
provided, however, it gives prompt notice of its intention to do so to the indemnified Party and
reimburses t he indemnified P arty f or the reasonable co sts an d expenses incurred b y t he
indemnified Party prior to the assumption by the indemnifying Party of such defence.

(b)

Unless and until the indemnifying Party acknowledges in writing its obligation to indemnify
the indemnified Party and assumes control of the defence of a claim, suit, action or proceeding
in accordance with this Clause, the indemnified Party shall have the right, but not t he
obligation, to contest, defend and litigate, with counsel of its own selection, any claim, action,
suit or proceeding by a ny t hird pa rty alleged or a sserted against s uch P arty in respect of,
resulting from, related to or arising out of any matter for which it is entitled to be indemnified
hereunder, an d t he reasonable costs an d ex pense t hereof shall b e s ubject t o the
indemnification obligations of the indemnifying Party hereunder.

(c)

Upon assumption by the indemnifying Party of the control of the defence of a cl aim, suit,
action or proceeding, the indemnifying Party shall reimburse the indemnified Party for the
reasonable costs and expenses of the indemnified Party in the defence of the claim, suit, action
or proceeding prior to the indemnifying Party’s acknowledgement of the indemnification and
assumption of the defence.

(d)

Neither Party shall be en titled t o s ettle or co mpromise an y su ch c laim, action, suit o r
proceeding without the prior written consent of the other Party, provided, however, that after
agreeing in writing to indemnify the indemnified Party, the indemnifying Party may settle or
compromise any claim without the approval of the indemnified Party.

(e)

Following the acknowledgement of the indemnification and the assumption of the defence by
the indemnifying Party, the indemnified Party shall have the right to employ its own counsel
and such counsel may participate in such action, but the fees and expenses of such counsel
shall b e a t t he e xpense of s uch indemnified P arty, when a nd a s incurred, u nless ( i) the
employment of counsel by such indemnified P arty ha s b een a uthorised in writing b y t he
indemnifying Party, (ii) the indemnified Party shall have reasonably concluded that there may
be a c onflict of i nterest between t he i ndemnifying Party a nd the indemnified Party in the
conduct o f t he d efence of s uch action, ( iii) the i ndemnifying Party s hall not i n f act have
employed independent counsel reasonably satisfactory to the indemnified Party to assume the
defence of such action and shall have been so notified by the indemnified Party, or (iv) the
indemnified Party shall have reasonably concluded and specifically notified the indemnifying
Party either that there may be specific defences available to it which are different from or
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additional to t hose available t o t he indemnifying Party or t hat s uch c laim, action, s uit or
proceeding involves or could have a material adverse effect upon it beyond the scope of this
Contract. If (ii), (iii) or (iv) of the preceding sentence shall be applicable, then counsel for the
indemnified P arty s hall ha ve t he right t o di rect the de fence of such claim, a ction, s uit or
proceeding on behalf of the indemnified Party and the reasonable fees and disbursements of
such counsel shall constitute legal or other expenses hereunder.
17.3

17.4

Contractor’s Care of the Works
(a)

The Contractor shall take full responsibility for the care of the Works and Goods from the
Effective Date until the Taking-Over Certificate is issued (or is deemed to be issued under
Clause 10.1 (Taking Over of the Works) for the Works, when responsibility for the care of
the Works shall pass to the Employer.

(b)

After r esponsibility ha s a ccordingly pa ssed t o t he E mployer, t he C ontractor s hall t ake
responsibility f or the c are of a ny w ork w hich is o utstanding on the da te st ated i n a
Taking-Over Certificate, until this outstanding work has been completed.

(c)

If any loss or damage happens to the Works, Goods or Contractor’s Documents during the
period when the Contractor is responsible for their care, the Contractor shall rectify the loss
or damage at the Contractor’s risk and cost, so that the Works, Goods and Contractor’s
Documents conform to the requirements under this Contract.

(d)

The Contractor shall be liable for any loss or damage caused by any actions performed by
the Contractor after a Taking-Over Certificate has been issued. The Contractor shall also
be liable for any loss or damage which occurs after a Taking-Over Certificate has been
issued and which arose from a previous event for which the Contractor was liable.

Intellectual and Industrial Property Rights
(a)

In this C lause, “infringement” m eans an infringement ( or a lleged infringement) of an y
patent, r egistered de sign, copyright, t rademark, trade n ame, trade se cret or o ther
intellectual or industrial property right relating to the Works; and “claim” means a claim
(or proceedings pursuing a claim) alleging an infringement.

(b)

Whenever a Party does not give notice to the other Party of any claim within twenty-eight
(28) days of receiving the claim, the first Party shall be deemed to have waived any right to
indemnity under this Clause.

(c)

The E mployer s hall indemnify a nd h old the C ontractor ha rmless a gainst and from a ny
claim alleging an infringement which is or was:
(i)

a result of any Works being used by the Employer:
(A)

for a pur pose other than that indicated by , or reasonably t o b e inferred
from, the Contract, or

(B)

in conjunction with any thing related to the Works which was not supplied
by the Contractor under this Contract,, unless such use was disclosed to
the Contractor prior to the Effective Date or is stated in the Contract.
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17.5

(d)

The C ontractor s hall i ndemnify a nd hol d the E mployer ha rmless against a nd f rom a ny
other claim which arises out of or in relation to (i) the Contractor’s design, manufacture,
construction or execution of the Works, (ii) the use of Contractor’s Equipment, or (iii) the
proper use of the Works.

(e)

If a Party is entitled to be indemnified under this Clause, the indemnifying Party may (at its
cost) conduct negotiations for the settlement of the claim, and any litigation which may
arise from it. The other Party shall, at the request and cost of the indemnifying Party, assist
in contesting the claim. This other Party (and its Personnel) shall not make any admission
which might be prejudicial to the indemnifying Party, unless the indemnifying Party failed
to take over the conduct of any negotiations, litigation upon be ing requested to do so by
such other Party.

Limitation of Liability
(a)

Neither Party shall be liable to the other Party in contract, tort, warranty, strict liability or
any ot her l egal t heory f or any i ndirect, consequential, i ncidental, punitive or exemplary
damages, except to the extent that the damages or losses in question are:
(i)

liquidated damages for delay pursuant to Clause 8.6 (Delay Damages);

(ii)

liquidated damages for performance pursuant to Clause 9.5 (Guaranteed
Performance);

(iii)

provided for under Clause 15.4(a)(iii), C lause 15.4(a)(iv) (Payment after
Termination) and Clause 17.1 (Indemnities).

(b)

Neither Party shall have any liability to the other Party except pursuant to, or for breach of,
this Contract;] provided, however, that this provision is not intended to constitute a waiver
of any rights of one party against the other with regard to matters unrelated to this Contract
or any activity not contemplated by the Contract.

(c)

The total lia bility of the C ontractor t o t he Employer, under or i n c onnection w ith t he
Contract ot her than l iabilities and costs un der C lauses 11.4 (b)(iii) (Failure to Remedy
Defects), 12.3 ( Retesting), 1.12 (Compliance with Laws), 4.2 ( Project Documents), 4. 4
(Fitness for Purpose), 4.16 (Avoidance of Interference), 4.17 ( Access Route), 4.1 8
(Transport of Goods), 4.19 (Environmental Matters), 4.32 (Right to Import, Export and
Re-Import), 14.1 ( The Contract Price), 17.1 ( Indemnities) a nd 17.4 ( Intellectual and
Industrial Property Rights), shall not exceed the Contract Price.

(d)

Notwithstanding t he l imitations of liability i n C lauses 17.5 ( a) through ( d), this Clause
shall not limit liability in any case of fraud, deliberate default or reckless misconduct by the
defaulting Party.

18

INSURANCE

18.1

General Requirements for Insurances
(i)

[In this Clause, t he “ insuring Party” s hall be t he Party r esponsible unde r A nnex I
(Insurance) for effecting and maintaining the insurance thereunder.
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(ii)

Each policy insuring against loss or damage shall provide for payments to be made in the
currencies required to rectify the loss or damage. Payments received from insurers shall be
used for t he rectification of t he loss or damage except where the Financing Documents
with the Lenders state otherwise.

(iii)

The relevant insuring Party shall (calculated from the Effective Date), submit to the other
Party as and when reasonably requested:
(i)

evidence that the insurances described in this Clause have been effected;

(ii)

copies o f the po licies for t he insurances de scribed in C lause 1 8.2 (Employer
Insurances); and

(iii)

The respective periods f or submission of evidence of insurance and relevant
policies for (i) and (ii) above shall be seven (7) days before execution of the Works
at the Site.

(iv)

When each premium is paid, the insuring Party shall submit evidence of payment to the
other Party.

(v)

Each Party shall comply with the conditions stipulated in each of the insurance policies.
The i nsuring P arty sha ll keep the insurers informed of any r elevant cha nges t o the
execution of the Works and ensure that insurance is maintained in accordance with this
Clause.

(vi)

Neither Party shall make any material alteration to the terms of any insurance without the
prior approval of the other Party. If an insurer makes (or attempts to make) any alteration,
the Party first notified by the insurer shall promptly give notice to the other Party.

(vii)

Nothing in this Clause limits the obligations, liabilities or responsibilities of the Contractor
or the Employer, unde r the ot her t erms of t he C ontract or otherwise. A ny amounts no t
insured or not r ecovered f rom t he insurers shall be borne by t he C ontractor a nd/or t he
Employer in accordance with these obligations, liabilities or responsibilities. However, if
the insuring P arty f ails to effect and k eep in force a n insurance w hich i s av ailable and
which it is required to effect and maintain under the Contract, and the other Party neither
approves the omission nor effects insurance for the coverage relevant to this default, any
moneys w hich s hould ha ve be en r ecoverable und er t his i nsurance shall be pa id by t he
insuring Party.

(viii)

Payments by one P arty t o t he o ther P arty s hall be subject t o C lause 2.4 ( Employer’s
Claims) or Clause 20.1 (Contractor’s Claims), as applicable.

(ix)

The Contractor shall notify the Employer of changes in the nature, the extent and/or the
duration of the Works and shall ensure the adequacy of the respective insurance cover as
required by t his ag reement and com pliance w ith applicable insurance policies,
endorsements, procedures, terms and conditions at all times.

(x)

The Contractor shall notify the Employer, and confirm in writing, all incidents giving rise
to a possible claim under the insurance policies procured and maintained by the Parties
pursuant to this Contract. In respect of Marine and Transit Insurance, Third Party Liability
Insurance, Construction All Risk Insurance, the Contractor shall, promptly notify insurers
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and the appointed loss adjusters of any actual or likely claim under such policies.
18.2

Contractors Insurances
(a)

The Contractor shall obtain and maintain during the term of t he Contract the insurances
required to be obtained and/or maintained by it as set out in Annex I (Insurance) and in
accordance with the requirements set out therein. The term of the insurance shall be from
the Commencement Date until the date of the Performance Certificate.

(b)

The Contractor s hall cause t he i nsurers t o provide t he f ollowing endorsement i tems i n the
comprehensive or commercial general liability and, if applicable, umbrella or excess liability
policies relating to the Works provided pursuant to this Clause:
(i)

the E mployer, the C ontractor t he P ower P urchaser, the L enders, t heir directors,
officers a nd e mployees s hall be a dditional insureds unde r such policies w ith
respect to claims arising out of or in connection with this Contract;

(ii)

the insurance s hall b e primary with r espect t o t he i nterest of t he C ontractor,
Employer, Power Purchaser, the Lenders, their directors, officers, and employees and
any ot her insurance m aintained by t hem i s excess a nd not c ontributory w ith s uch
policies;

(iii)

the following cross liability clause shall be made a part of the policy:
In t he event of claims being made by reason of (i) personal and/or bodily injuries
suffered by any employee or employees of one insured hereunder for which another
insured hereunder is or may be liable, or (ii) damage to property belonging to any
insured hereunder for which another insured is or may be liable, then this policy shall
cover such insured ag ainst whom a claim i s m ade o r may b e m ade i n the same
manner as if separate policies have been issued to each i nsured hereunder, except
with respect to the limits of insurance; and

(iv)

Notwithstanding a ny pr ovision of the pol icy, the pol icy m ay n ot be cancelled,
non-renewed or m aterially changed b y t he insurer w ithout gi ving f orty (40) da ys,
except in the case of non-payment, in which case it will give fifteen (15) days, prior
written notice to the Employer. A ll other terms and conditions of the policy shall
remain unchanged.

(c)

The Contractor shall cause its insurers or agents to provide the Employer with certificates
of insurance evidencing the policies and endorsements listed above.

(d)

In the case of E mployer insurance coverage where the Contractor does not have insured
party status, the Contractor shall be obligated to perform in a manner so that the insurance
cover is not jeopardized. In the case of marine perils insurance the Contractor shall provide
information regarding shipments to allow warranted marine surveys to be undertaken and
shall communicate with the surveying company appointed by the insurers to ensure that
surveys are conducted in accordance with the provisions of the insurance policies.]

19

FORCE MAJEURE

19.1

Definition of Force Majeure
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A “Force Majeure Event” shall mean any event which is not foreseeable to the affected Party on
or p rior to the E ffective D ate, i s of su ch a na ture n o af fected P arty can pr event o r av oid i t, is
demonstrably be yond t he c ontrol o f t he E mployer a nd t he C ontractor, w hich has t he ef fect o f
making it i mpossible or illegal f or a P arty t o pe rform a n obl igation, a nd i ncludes each of t he
following ev ents a nd circumstances, but o nly t o the ex tent t hat each satisfies t he abov e
requirements:
(a)

(i)

any act of war (whether declared or undeclared), invasion, armed conflict or act of
foreign enemy, blockade, embargo, revolution, riot, insurrection, civil commotion;
or act or campaign of terrorism.

(ii)

any Lapse of Consent (as defined under the Power Purchase Agreement) that shall
have existed for thirty (30) consecutive Days or more;

(iii)

strikes, works to rule or go-slows that extend beyond the Works, are widespread or
nationwide, or that are of a political nature, such as, by way of ex ample and not
limitation, labour actions associated with or directed against a Pakistan political
party, or those that are directed against the Employer or its contractors as part of a
broader pattern of labour act ions ag ainst companies or facilities with foreign
ownership or management.

(b)

Any Change in Law.

(c)

Other events beyond the reasonable control of the affected Party (“Other Force Majeure
Events”), including, but not limited to uncontrollable events including, but not limited to:

(d)

19.2

Political events that occur inside or directly involve Pakistan (“Pakistan Political Force
Majeure Events”), including, but not limited to:

(i)

lightning, s evere d rought, f ire, e arthquake, t sunami, flood, storm, c yclone,
typhoon, or tornado;

(ii)

fire, explosion or chemical contamination, radioactive contamination or ionising
radiation o ther t han r esulting f rom a n a ct r eferred t o i n C lause 19. 1(a)(i)
(Definition of Force Majeure), in which case it shall be a Pakistan Political Force
Majeure Event; or

(iii)

epidemic or plague.

Force Majeure Events shall expressly not include the following conditions, except and to the
extent that they result directly from a Force Majeure Event:
(i)

late delivery of Plant, Materials, spare parts or consumables;

(ii)

a delay in the performance of any Subcontractor or supplier; or

(iii)

normal wear and tear or random flaws in materials and equipment or breakdowns in
equipment.

Notice of Force Majeure Event
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(a)

If a Party is or will be wholly or partially unable to carry out any of its obligations under the
Contract by reason of a Force Majeure Event, then it shall give notice to the other Party of
the event or circumstances constituting the Force Majeure Event in reasonable detail and
shall s pecify t he ob ligations, the pe rformance o f w hich is o r w ill be p revented and a
preliminary estimate of the period of time that it will be unable to perform such obligations
and other relevant matters. T he notice shall be given as soon as practicable, but i n any
event not later than the later of (i) forty-eight (48) hours after the Party becomes aware, or
should have become aware, of the relevant event or circumstance constituting the Force
Majeure E vent, a nd ( ii) twenty-four ( 24) h ours a fter t he resumption of a ny m eans of
providing not ice between t he E mployer a nd t he C ontractor. When a ppropriate o r when
reasonably r equested to do so b y t he other Party, t he affected P arty s hall pr ovide f urther
notices to the other Party more fully describing the Force Majeure Event(s) and its cause(s)
and providing or updating information relating to the efforts of the affected Party to avoid
and/or to mitigate the effect(s) thereof and estimates, to the extent practicable, of the time that
the affected Party reasonably expects it will be unable to carry o ut any of its affected
obligations due to the Force Majeure Event(s).
(b) When appropriate or when reasonably requested to do so by the other Party, the affected
Party s hall p rovide further not ices to the other P arty m ore f ully de scribing t he F orce
Majeure Event and its causes and providing or updating information relating to the efforts
of the affected Party to avoid and/or to mitigate the effect thereof and estimates, to the
extent p racticable, of t he t ime t hat t he a ffected Party r easonably exp ects i t w ill be
prevented from carrying out any of its affected obligations due to the Force Majeure Event.

19.3

(c)

The affected Party shall provide notice to the other Party of (i) with respect to an ongoing
Force Ma jeure E vent, the ce ssation of t he Force Ma jeure E vent, an d ( ii) its ability t o
recommence performance of its obligations under this Contract as soon as possible and in any
event not later than seven (7) days after the occurrence of each of (i) and (ii) above.

(d)

Failure by the affected Party to give written notice of a Force Majeure Event to the other Party
within the forty-eight (48) hour period or the twenty-four (24) hour period required above
shall not prevent the affected Party from giving such notice at a later time; provided, however,
that i n s uch case t he a ffected Party shall not be e xcused pursuant t o Clause 1 9.4
(Consequences of Force Majeure Event) f or any failure or de lay in c omplying w ith i ts
obligations under or pursuant to this Contract until such notice has been given. If said notice is
given w ithin t he forty-eight ( 48) ho ur pe riod or the t wenty-four (24) hour period required
above, the affected Party shall be excused for such failure or delay pursuant to Clause 19.4
(Consequences of Force Majeure Event) f rom the da te of c ommencement of the relevant
Force Majeure Event.

(e)

The Party shall, having given notice, be excused performance of such obligations for so
long as such Force Majeure Event prevents it from performing them.

(f)

Notwithstanding any other provision of this Clause, a Force Majeure Event shall not apply
to obligations of either Party to make payments to the other Party under the Contract.

Duty to Minimise Delay and Mitigate
(a)

Each Party shall a t all t imes us e a ll reasonable efforts to minimise any de lay in the
performance of the Contract as a result of a Force Majeure Event and mitigate the effects of
a Force M ajeure Event, including, but n ot limited to, the payment o f r easonable s ums of
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money by or on behalf of the affected Party, which sums are reasonable in light of the likely
efficacy of the mitigation measures.

19.4

(b)

The C ontractor s hall endeavor to c ontinue t he pe rformance of i ts obligations under t he
Contract insofar as reasonably practicable and notify the Employer of the steps it proposes
to take i ncluding any r easonable a lternative m eans f or pe rformance w hich are no t
prevented by the Force Majeure Event. The Contractor shall take such steps unless and to
the extent the Employer directs the Contractor not to do so.

(c)

A P arty sha ll g ive no tice to the other P arty w hen i t ceases to be affected by t he F orce
Majeure E vent and mitigate any l oss su ffered by ei ther P arty as a r esult of t he F orce
Majeure Event.

Consequences of Force Majeure Event
So long as t he affected Party ha s at all t imes si nce t he oc currence of the F orce Majeure E vent
complied with the obligations of Clause 19.3 (Duty to Minimise Delay and Mitigate) and continues
to so comply, then subject to Clause 20.1 (Contractor’s Claims):

19.5

(a)

the affected Party shall not be liable for any failure or delay in performing its obligations
(other than an obligation to make a payment) under or pursuant to this Contract during the
existence of such Force Majeure Event (or the effects thereof on such Party) to the extent
that such failure or delay has been caused by such Force Majeure Event;

(b)

the Contractor s ubject to Clause 20.1 (Contractor’s Claims) or t he Employer subject t o
Clause 2.4 (Employer’s Claims) (as the case may be) shall be entitled to an extension to
any performance deadline it is obligated to meet under this Contract, taking into account
any extensions of time granted to the Employer under the Project Documents, provided,
that, no relief, including the extension of performance deadlines, shall be granted to the
affected Party pursuant to this Clause 19.4 t o the extent that such failure or delay would
have nevertheless been experienced by the affected Party had the Force Majeure Event not
occurred or that such failure or de lay was caused by the failure of t he affected Party to
comply with its obligations under Clause 19.3 (Duty to Minimise Delay and Mitigate);

(c)

if the Force Majeure Event is of the kind described in sub-paragraph (a) or (b) of Clause
19.1 ( Definition of Force Majeure) the C ontractor subject t o C lause 20.1 ( Contractor’s
Claims) shall be entitled to the payment of any such Cost attributable solely to such Force
Majeure Event provided that, such payment shall only be payable if and to the extent that,
(i) it is a Restoration Event (as defined in Clause 19.8 (Restoration and Compensation)
below) and the Employer has instructed the Contractor to proceed with the Restoration (as
defined under the Power Purchase Agreement), provided that such Costs shall not exceed
the Restoration Cost Estimate (as defined under the Power Purchase Agreement) and/or (ii)
the Employer receives payments from the insurers under the insurances in respect of such
Cost subject always to the provisions in the Financing Documents regarding the use of any
insurance provisions; and

(d)

the E mployer s hall p roceed i n accordance w ith C lause 3.5 ( Determination) to agree o r
determine these matters.

Force Majeure Event Affecting Subcontractor
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If any Subcontractor is entitled under any contract or agreement relating to the Works to relief from
force majeure on terms additional to or broader than those specified in this Clause, such additional
or b roader force m ajeure ev ents o r c ircumstances s hall n ot exc use the C ontractor’s
non-performance or entitle it to relief under this Clause.
19.6

Optional Termination, Payment and Release
(a)

If the execution of substantially all the Works in progress is prevented for a continuous
period of one hundred and ninety (190) days by reason of a Force Majeure Event of which
notice has been given in accordance with Clause 19.2 (Notice of Force Majeure Event), or
for multiple periods which total more than one hundred and ninety (190) days due to the
same notified Force Majeure, the Contract may be terminated as follows:
(i) the Employer may give to the Contractor a notice of termination of the Contract. In this
event, the termination shall take effect seven (7) days after the notice is given, and the
Contractor s hall p roceed in a ccordance w ith C lause 16.3 ( Cessation of Work and
Removal of Contractor’s Equipment); or
(ii) if th e P roject D ocuments pe rmit the E mployer t o terminate t he P ower P urchase
Agreement due t o s uch pr olonged F orce M ajeure E vent a nd t he C ontractor i s no t
compensated for its Costs in terms of Clause 19.4(c), then the Contractor may give the
Employer a notice of termination of the Contract. In this event, the termination shall
take effect seven (7) days after the notice is given, and the Contractor shall proceed in
accordance with Clause 16.3 (Cessation of Work and Removal of Contractor’s
Equipment).

(b)

(c)

The Employer may elect to extend, by written notice to the Contractor, the periods which
must el apse (as referred to in Clause 9.6 (a)) be fore ei ther P arty may terminate the
Contractor's engagement under t he C ontract in accordance w ith Clause 9.6(a), provided
that:
(i)

such extension may not exceed a further one hundred and eighty-two (182) days,
without the Contractor's consent; and

(ii)

the E mployer sh all, in r espect of a F orce Majeure Event pe rsisting i nto such
extended period, pay to the Contractor any Costs incurred by it of the extension for
the pe riod until t he ces sation of t he e ffects of t he F orce Ma jeure E vent or
termination pursuant to Clause 9.6(a).

Upon such termination, the Employer shall pay to the Contractor:
(i)

the v alue o f al l M ilestones com pleted and in respect of w hich Milestone
Certificates have been issued but not paid to date;

(ii)

the Cost of Plant and Materials ordered for the Works which have been delivered
to the Contractor, or of which the Contractor is liable to accept delivery: this Plant
and Materials shall become the property of (and be at the risk of) the Employer
when pa id f or by t he E mployer, a nd t he C ontractor shall pl ace t he same a t t he
Employer’s disposal;
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(iii)

in the case of termination by the Employer, any other Cost or liability which in the
circumstances w as r easonably i ncurred by t he C ontractor i n t he e xpectation of
completing the Works;

(iv)

in t he case of t ermination by t he E mployer, the C ost of r emoval of T emporary
Works and Contractor’s Equipment from the Site and the return of these items to
the C ontractor’s w orks i n its country ( or t o any ot her de stination at no g reater
cost); and

(v)

in the c ase of t ermination by t he E mployer, the C ost of r epatriation of the
Contractor’s staff and labour employed wholly in connection with the Works at the
date of termination,

in each case, only if and to the extent that the Employer receives compensation for such
amounts pursuant to the Project Documents or the insurances.
19.7

Release from Performance under the Law
Notwithstanding any other provision of this Clause, if any event or circumstance outside the control
of t he P arties ( including, but no t limited t o, a F orce Ma jeure E vent) a rises which makes i t
impossible o r un lawful f or e ither o r bo th P arties to fulfil i ts or their c ontractual ob ligations or
which, unde r the law g overning t he C ontract, e ntitles the P arties t o b e released from f urther
performance of the Contract, then upon notice by either Party to the other Party of such event or
circumstance:

19.8

(a)

the Parties shall be discharged from further performance, without prejudice to the rights of
either Party in respect of any previous breach of the Contract, and

(b)

the sum payable by the Employer to the Contractor shall be the same as would have been
payable under Clause 19.6 (Termination, Payment and Release) if the Contract had been
terminated under Clause 19.6 (Termination, Payment and Release).]

Restoration and Compensation
The Parties acknowledge the provisions of Section 15.6 of the Power Purchase Agreement relating
to Force Majeure Events that result in damage to the Works and Changes in Law that require a
material modification or a material capital addition to the Works (a “Restoration Event”). The
Contractor shall, as and when requested by the Employer, provide the Employer in a timely manner
with all such assistance i t may require in order to enable the E mployer to fulfil its o bligations
thereunder i ncluding a ssistance i n pr eparing a ny R eport ( as de fined unde r t he P ower P urchase
Agreement) and, if so instructed by the Employer, shall apply for all necessary consents for the
Restoration and proceed with any Restoration in accordance with the agreed Restoration Schedule
(as defined under the Power Purchase Agreement) within the Restoration Cost Estimate.

20

CLAIMS, DISPUTES AND ARBITRATION

20.1

Contractor’s Claims
(a)

If the Contractor considers itself to be entitled to any extension of the Time for Completion
and/or a ny a dditional payment, unde r any C lause of t his C ontract o r o therwise in
connection with the Contract, the Contractor shall give notice to the Employer, describing
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the event or circumstance giving rise to the claim. The notice shall be given as soon as
practicable, and not l ater t han twenty-eight ( 28) da ys (or such s horter pe riod e xpressly
stated he rein) after t he C ontractor became aw are, or should have become a ware, of the
event or circumstance.
(b)

If the Contractor fails to give notice of a claim within such period of twenty-eight (28) days
(or s uch s horter pe riod e xpressly s tated he rein), the Time f or C ompletion s hall not be
extended, the Contractor s hall not be e ntitled to additional payment, a nd t he E mployer
shall be discharged from all liability in connection with the claim. Otherwise, the following
provisions of this Clause shall apply.

(c)

The Contractor shall also submit any other notices which are required by the Contract or
the Employer, a nd s upporting pa rticulars f or the c laim, all a s relevant to s uch event o r
circumstance.

(d)

The Contractor shall keep such contemporary records as may be necessary to substantiate
any claim, either on the Site or at another location acceptable to the Employer. Without
admitting l iability, the E mployer may, a fter r eceiving a ny not ice un der this C lause,
monitor t he r ecord-keeping a nd/or instruct t he C ontractor t o keep f urther c ontemporary
records. The Contractor shall permit the Employer to inspect all these records, and shall (if
instructed) submit copies to the Employer.

(e)

Within forty-two ( 42) da ys ( or s uch sho rter p eriod expressly st ated herein) af ter the
Contractor b ecame aw are (or sh ould ha ve become aw are) o f the event or c ircumstance
giving rise to the claim, or within such other period as may be proposed by the Contractor
and approved by the Employer, the Contractor shall send to the Employer a fully detailed
claim w hich i ncludes full s upporting pa rticulars of the ba sis o f t he c laim a nd of t he
extension of time and/or additional payment claimed. If the event or circumstance giving
rise to the claim has a continuing effect:
(iii) this fully detailed claim shall be considered as interim;
(iv) the C ontractor s hall s end f urther in terim c laims a t m onthly int ervals, giving the
accumulated de lay a nd/or a mount c laimed, a nd s uch f urther pa rticulars a s the
Employer may reasonably require; and
(v) the Contractor shall send a final claim within twenty-eight (28) days (or such shorter
period expressly stated therein) after the end of the effects resulting from the event or
circumstance, or within such other period as may be proposed by the Contractor and
approved by the Employer.

(f)

Within forty-two (42) days after receiving a claim or any further particulars supporting a
previous claim, or w ithin such o ther pe riod a s m ay be pr oposed by t he E mployer a nd
approved by the Contractor, or where the Employer requires the approval of the Lenders,
the Power Purchaser or a counterparty to a Project Document, within Lenders, the Power
Purchaser or the counterparty’s response period set out in the relevant agreement plus a
further five (5) days, the Employer shall respond with approval, or with disapproval and
detailed comments. It may also request any necessary further particulars, but shall
nevertheless give its response on the principles of the claim within such time.

(g)

Each interim payment shall include such amounts for any claim as have been reasonably
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substantiated a s du e un der t he r elevant p rovision of the C ontract. U nless and until the
particulars supplied are sufficient to substantiate the whole of the claim, the Contractor
shall on ly be entitled t o payment f or s uch part o f t he cl aim as it ha s be en abl e t o
substantiate.

20.2

(h)

The Employer shall proceed in accordance with Clause 3.5 (Determinations) to agree or
determine (i) the extension (if any) of the Time for Completion (before or after its expiry)
in accordance with Clause 8.4 (Extension of Time for Completion), and/or ( ii) t he
additional payment (if any) to which the Contractor is entitled under the Contract, and, in
the case of (i) taking into account any extensions of time granted by the Power Purchaser or
the counterparty’s to the Project Documents for such claim.

(i)

The requirements of this Clause are in addition to those of any other Clause which may
apply to a claim. If the Contractor fails to comply with this or another Clause in relation to
any claim, any extension of time and/or additional payment shall take account of the extent
(if any) to which the failure has prevented or prejudiced proper investigation of the claim,
unless the claim is excluded under paragraph (b) of this Clause.

Appointment of the Expert
Upon t he w ritten request f or the a ppointment of a n Expert o f either P arty, the P arties agree t o
appoint a n Expert f or the purpose of f acilitating the hearing of any Dispute to be referred t o a n
Expert i n a ccordance w ith t he t erms of this C ontract. I n de fault of a greement upon s uch
appointment within thirty (30) d ays of the r eceipt o f a P arty’s written request as af oresaid, the
Expert sh all b e ap pointed at the request o f e ither of the P arties by t he I nternational C entre for
Expertise in accordance w ith t he p rovisions for t he appointment o f e xperts un der the R ules of
Expertise of the International Chamber of Commerce.

20.3

Obtaining the Expert’s Decision
(a)

If a D ispute ar ises between the P arties, then after t he E xpert ha s been appointed
pursuant to Clause 20.2 (Appointment of the Expert) above, the D ispute sh all b e
referred in writing by either Party to the Expert for its decision, with a copy to the
other P arty. The E xpert will us e h is d iscretion to resolve o r s ettle e ach Dispute
referred to it hereunder within the terms of this Contract and having regard to all the
circumstances. The Expert shall give his decision in writing within thirty (30) days
of the Dispute being referred to him. If either Party is dissatisfied with the Expert’s
decision, then either Party may, within thirty (30) days after receiving the Expert’s
decision, give notice to the other Party of its dissatisfaction. I f the Expert fails to
give its decision within thirty (30) days of the Dispute being referred to him, either
Party may, within seven [(7)] days after this period has expired, give notice to the
other Party of its dissatisfaction. If the Expert has given its decision as to the Dispute
to both Parties, and no notice of dissatisfaction has been given by either Party within
thirty ( 30) da ys after i t r eceived t he E xpert’s d ecision, then the de cision sh all
become final and binding upon both Parties. Any decision of the Expert that has
become final and binding shall be implemented by the Parties forthwith.

(b)

Subject to Clause 20.3(c) below, the fees and expenses of the Expert arising from the
resolution or settlement of a Dispute which has been referred to it shall be borne by
the losing Party, unless the Expert determines otherwise.
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(c)

20.4

Where a D ispute ha s be en r eferred t o a rbitration pur suant t o C lause 20. 6
(Arbitration), the arbitral t ribunal shall a lso m ake t he f inal d ecision on how the
Parties a re t o be ar the f ees a nd expenses of t he E xpert, u nless one P arty h as
disregarded the decision of the Expert, in which case such Party shall bear all the
fees and expenses of the Expert.

Performance to Continue During Dispute
Notwithstanding any reference of a Dispute to the Expert, arbitration or amicable settlement
herein, the Parties shall continue to perform their respective obligations under the Contract
unless they otherwise agree.

20.5

Amicable Settlement
Where no tice of d issatisfaction ha s be en g iven unde r C lause 20.3 ( Obtaining the Expert’s
Decision) a bove, both Parties s hall attempt to settle th e D ispute amicably be fore t he
commencement of arbitration. However, unless both Parties agree otherwise, arbitration may be
commenced on or after the fifty-sixth (56th) day after the day on which notice of dissatisfaction was
given, even if no attempt at amicable settlement has been made.

20.6

Arbitration
Any Dispute in respect of which the Expert’s decision (if any) has not become final and binding
(unless settled amicably) or any Non-Compliance Dispute (as defined in Clause 20.7 ( Failure to
Comply with the Expert’s Decision)) shall be finally settled by international arbitration under the
Rules of Arbitration of the International Chamber of Commerce (the “ICC Rules”). The venue for
such a rbitration shall be London. E ngland and t he D ispute s hall be s ettled by t hree arbitrators
appointed in accordance with the ICC Rules. The arbitration shall be conducted in English.

20.7

Failure to Comply with the Expert’s Decision
In the event that:
(a)

neither Party ha s given notice of dissatisfaction w ithin t he period stated in C lause 20.3
(Obtaining the Expert’s Decision),

(b)

the Expert’s related decision (if any) has become final and binding, and

(c)

a Party fails to comply with this decision,

then the other Party may, without prejudice to any other rights it may have, refer the failure itself
(“Non-Compliance D ispute”) t o a rbitration u nder C lause 20.6 (Arbitration). C lause 20 .3
(Obtaining the Expert’s Decision) and Clause 20.5 (Amicable Settlement) shall not apply to this
reference. In such a case, the sole issue for the arbitral tribunal to determine is whether the Parties
have complied with the Expert’s decision.
21

LENDERS

21.1

Direct Agreement with Lenders
The Contractor acknowledges that the Employer will finance the development of the Works by way
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of pr oject f inancing t echniques s upported by v arious L enders. The C ontractor w ill c onsent o r
procure consent to the assignment of the Employer’s rights under various agreements, including
this Contract, the Performance Security, and the Advance Payment Guarantee and enter into the
Direct Agreement which will include cure, step-in and novation rights and any other provisions
reasonably required by any Lender in relation to a project of this type.
21.2

Conditions to Financing
The Contractor acknowledges that, as a condition precedent to making funds available to Employer
the Lenders may require the right to review and approve Milestone Certificates, payment invoices,
supporting documentation and the Works and may require certain certificates, documents and other
information from the Contractor. The Contractor shall cooperate promptly with the Employer and
the Lenders to meet all the reasonable requirements of the Lenders. The Contractor will reasonably
cooperate i n t he e stablishment a nd i mplementation of pr ocedures di ctated b y t he F inancing
Documents for the disbursement of funds thereunder.

21.3

Amendments required by Lenders
The Parties hereto recognise that the Lenders may from time to time require alterations or additions
to the terms of this Contract as a condition of their financing. The Parties agree to cooperate in
making a ppropriate a lterations and additions to this C ontract r equired by t he L enders a nd in
making all necessary alterations and additions to reflect the requirements of the Project Documents.

21.4

Security over Insurance Proceeds
The Contractor acknowledges that the Employer may, at the Employer’s sole discretion, enter into
security ar rangements w ith any L ender i n respect of t he p roceeds pa yable u nder po licies of
insurance required to be obtained and maintained by the Employer and the Contractor under Clause
18 ( Insurance) including a rranging f or p roceeds o f s uch pol icies o f i nsurance to be pa id i nto
accounts s ecured t o t he L enders a s c ollateral f or the Employer’s i ndebtedness. The C ontractor
hereby consents to such arrangements.

21.5

21.6

Cooperation with a Lender and its Advisers
(a)

The Contractor shall, if required by the Employer, liaise and co-operate with any Lender,
(and its representatives and advisers) and provide it with copies of all notices, reports and
other documents it provides to the Employer hereunder, together with all information in
connection with the Works which it may reasonably require. The Contractor shall notify
the E mployer of any m atter i n relation to t he Wo rks w hich may materially af fect t he
respective interests of any Lender.

(b)

In a ddition, the C ontractor s hall permit a ny L ender and i ts r epresentatives and advisers
access to any part of the Site in the same manner as if the Lender and its representatives and
advisers were part of the Employer’s Personnel under this Contract.

Costs Relating to Financing
(a)

All costs associated with the foregoing activities of the Contractor set out in this Clause 21
(Lenders) have been included in the Contract Price.
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IN WITNESS WHEREOF, the Parties hereto have caused this Contract to be executed on the
date first above written.

SIGNED by: ______________________

SIGNED by: ______________________

Name: Waseem Pasha Tajammal

Name: Rod A. Johnson

Designation: Managing Director

Designation: President

For and on behalf of CAVALIER
ENERGY CORPORATION in the
presence of:
Witness:__________________________

For and on behalf of GLOBAL EDISON
CORPORATION in the presence of:

Name:___________________________

Name:___________________________

Address:__________________________

Address:__________________________

Witness:__________________________
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Article I - Subject of Insurance and Exchange of Promises.

1.01

Subject.
1.

Investment. The Investor promises that the Investor contributed or will contribute
----

in United States dollars

to

a [type of company] validly organized under the laws
(the "foreign enterprise")
for which the Investor has acquired or will acquire

(together, "the investment").
_ _ _ _ percent of the interests acquired by the Investor is insured under this contract (the "insured
investment").
2.

Project. The investment will be applied to

[project description] in _ _ _ (the "project country")
(the "project").
3.
Foreign Governing Authority. Foreign governing authority means any of (a) the central
government of the project country; (b) the government of any political subdivision of the project country;
and (c) any organ, agency, official, employee or other agent or instrumentality of either (a) or (b), acting
within the scope of its authority or under color of such authority; provided, however, that in each case
such governmental authority is in de facto control of that portion of the project country in which the
project is located.
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1.02

Promises.

If acts occur during the term of this contract which satisfy the requirements for coverage in
or __, OPIC shall pay the Investor the amount of compensation provided in
Articles _ _,
_ _, or
in accordance with the procedures in Article VIII.
The Investor shall comply with each and all of its obligations under this contract, including the
provisions of Article I, the procedures in Article VIII, the duties in Article IX[, and the additional
provisions in Article X]. If the Investor violates any of those duties, the Investor may lose rights,
including the right to compensation.

1.03

Maximum Aggregate Compensation.
OPIC will not pay compensation under this contract in an aggregate amount that exceeds

1.04

Full Faith and Credit.

The full faith and credit of the United States of America is pledged to secure the full payment by
OPIC of its obligations under this contract.

1.05

Term.

This contract shall enter into force on the date it has been signed by both OPIC and the Investor
anniversary of the effective date,
(the "effective date") and shall terminate the day preceding the
unless terminated earlier (§8.07; §9.02).

1.06

Premiums and Active Amount Elections.

This contract shall provide coverage only for those risks set forth on the cover page for which the
Investor has made elections of amounts of coverage and paid premiums therefor (§8.06).
The Investor shall elect amounts of coverage (§8.06) and pay premiums on or before each annual
anniversary of the effective date of the contract.
The coverages and premiums for the first period shall be as follows:
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Expropriation
Coverage Ceiling:
Active Amount:
Premium Rate is:
Total premium is:

x 0.00000/0

x 0.00000/0
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x 0.0000%
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Article II - Inconvertibility - Scope of Coverage.

2.01

Inconvertibility of Local Currency.

The lawful currency of the project country that is legal tender for the payment of public and
private debt ("local currency") shall be deemed inconvertible and compensation shall be payable, subject
to the exclusions (§2.02) and limitation (§3.02), if neither the Investor nor the foreign enterprise is able
legally
(a) to convert into United States dollars local currency earnings from or returns of the insured
investment through any channel during the
days immediately prior to a claim to OPIC, except
at an exchange rate that is less favorable than the then-prevailing exchange rate described under
§3.01.2, or
(b)

2.02

to transfer such converted local currency earnings to the United States during such period.

Exclusions.
No compensation for inconvertibility shall be payable if
(a)

Pre-existing Restrictions.
(1) An investor in comparable circumstances would have been unable legally (a) to
convert local currency into United States dollars on the date of this contract or (b) to
transfer such dollars to the United States on the date of this contract; and

(2)

The Investor knew or should have known about the restriction; or

(b)
Investor Diligence. The Investor has not made all reasonable efforts to convert the local
currency into United States dollars or to transfer such dollars to the United States through all
direct and indirect legal mechanisms reasonably available; or
(c)
Reconversions. The local currency represents funds which were previously converted
into another currency; or
Provocation. The preponderant cause of the inconvertibility is (i) actions, other than
(d)
actions taken in the ordinary course of business, attributable to the Investor, the foreign
enterprise, or the controlling equity holder of the foreign enterprise, provided such actions are in
any way related to the project or (ii) violations of (A) the Foreign Corrupt Practices Act of 1977
(Pub. L. No. 95-213, §§ 101-104), as amended, or (B) any other applicable law, regulation, order,
decree or directive having the force of law relating to bribery, kickbacks, or similar corrupt
business practices (together, "Corrupt Practices Laws") by the Investor, the foreign enterprise, or
such controlling equity holder.
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(e)
Use Restricted by Expropriation. The use of such local currency is restricted by an
expropriatory action (§4.02).
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Article III - Inconvertibility - Amount of Compensation.

3.01

Rate of Compensation for Inconvertibility.

1.
Date. If the requirements of inconvertibility are satisfied (Article II), subject to the
limitation (§3.02), OPIC shall pay compensation
(a)

against prior delivery of the inconvertible local currency, or

(b) if the Investor is unable legally to deliver the local currency or if OPIC so requests,
against prior assignment of the Investor's right to receive the payment that is the subject of
the claim.
If the Investor delivers local currency or an assignment of rights denominated in local currency,
compensation shall be the United States dollar equivalent of the local currency at the exchange rate in
effect
days before OPIC receives the completed application for compensation.
If the Investor delivers an assignment of rights denominated in United States dollars, compensation shall
be the United States dollar amount of the rights so assigned.
2.

Exchange Rate.
(a) The exchange rate shall be the official exchange rate applicable to the type of
remittance involved.
(b)

If, however,
(1) United States dollars were not generally available at the applicable official
exchange rate; and

(2) exchanges of local currency for United States dollars were effected legally and
customarily through another channel;
then the exchange rate shall be the effective rate obtained through that channel.
(c) In either case, the exchange rate shall be net of all deductions for governmentally
imposed charges, such as taxes and commissions.

3.02

Limitation.

Compensation shall not exceed the Active Amount (§8.06) in effect
receives the application for compensation.
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Article IV - Expropriation - Scope of Coverage.

4.01

Total Expropriation.

Other than as provided in §4.03, compensation is payable for total expropriation (§S.OI), subject
to the exclusions (§4.04) and limitations (§S.OS), if an act or series of acts of the foreign governing
authority satisfies all of the following requirements:
(a) the act(s) (i) constitute an outright taking of the Investor's property or (ii) have the effect of
taking the Investor's insured investment in that the acts (A) prevent, unreasonably interfere with,
deprive, or unduly delay effective enjoyment of the Investor's fundamental rights in the insured
investment (rights are "fundamental" if without them the Investor is substantially deprived of the
benefits of the investment) or (B) deny the Investor an adequate, effective forum to review the
legality under applicable law of the act(s) that prevents, unreasonably interferes with, deprives, or
unduly delays effective enjoyment of the Investor's fundamental rights in the insured investment;
and
(b) the act( s) that constitute a taking, or have the effect of a taking, are not accompanied by
prompt, adequate, and effective compensation; and
(c)
the act(s) and/or the expropriatory effect thereof continues (§9.01.9) for six consecutive
months.

4.02

Expropriation of Funds.

Compensation is payable for an expropriation of local currency or of United States dollars in the
project country if
(a) such local currency or United States dollars constitutes a return of or earnings on the
insured investment (§S.02); and
(b) an act or series of acts of the foreign governing authority satisfies the requirements of §4.0 1
and directly results in preventing
(i)
the Investor from converting such local currency into United States dollars or
transferring to the United States such converted local currency; and
(ii) the Investor or the foreign enterprise from effectively controlling such local
currency or United States dollars in the project country.
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4.03

Nonpayment of Arbitral Award.

Compensation is payable for nonpayment of a valid judgment or arbitral award in favor of the
foreign enterprise and against [the foreign governing authority] under the dispute resolution mechanism
specified in the [name of project agreement] between the foreign enterprise and the foreign governing
authority, dated [~ (an "Award"), subject to the exclusions (§4.04) and limitations (§S.OS), if:
(a)

such Award is final, not subject to any appeal or review, and payable ("Final"); and

(b) such Award remains unpaid for a period of 90 days (or, if a longer period of time is
provided therein for payment, for such longer period of time) after the date such Award is Final
(the "90-Day Period"), during which 90-Day Period the Investor has used, or has caused the
foreign enterprise to use, as the case may be, all such efforts as are reasonably calculated to
enforce effectively such Award.

4.04

Exclusions.
No compensation shall be payable if:
(a) Provocation. The preponderant cause of the expropriation is (i) actions, other than actions
taken in the ordinary course of business, attributable to the Investor, the foreign enterprise, or the
controlling equity holder of the foreign enterprise, provided such actions are in any way related to
the project, or (ii) violations of Corrupt Practices Laws by the Investor, the foreign enterprise, or
such controlling equity holder.
(b) Government Relationship to the Project. The act(s) described in §4.01 and §4.02 are those
of the foreign governing authority exercising commercial (as distinguished from governmental)
functions in relation to the project.
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Article V - Expropriation - Amount of Compensation.

S.Ol

Total Expropriation.

For total expropriation (§4.0l), OPIC shall pay compensation in United States dollars in the
amount of the book value of the insured investment, subject to adjustments (§S.04) and limitations
(§S.OS).
Compensation is computed as of the date the expropriatory effect commences (§4.01(c)) and is
based on financial statements maintained in accordance with §9.0 1.6 for the foreign enterprise. However,
OPIC may

(1) conform the financial statements to principles of accounting generally accepted in the
United States; and
(2)

make adjustments (§S.04).

OPIC shall be bound by the Investor's choice among generally accepted accounting principles, if the
choice is consistent with the Investor's own accounting, unless such choice results in a substantial
overstatement of the fair market value of the insured investment or the foreign enterprise as an
independent entity.

S.02

Expropriation of Funds.

For expropriation of funds (§4.02), OPIC shall pay compensation in the amount of the United
States dollar equivalent of the expropriated local currency at the exchange rate determined in accordance
with §3.01.2, computed as of the date the expropriation begins. For expropriation of United States dollars
(§4.02), OPIC shall pay the amount of United States dollars expropriated. (Compensation for
expropriation of funds (§4.02) shall be subject to the adjustments and limitations (§S.04 and §S.OS).)

S.03

Nonpayment of Arbitral Award.

For nonpayment of an arbitral award (§4.03), OPIC shall pay compensation in United States
dollars equal to the Investor's Share (§7.03) of an amount equal to (i) the Award minus (ii) the liabilities
of the foreign enterprise; provided, however, that such compensation shall in no event exceed an amount
equal to the book value of the insured investment.
The liabilities and the book value of the equity of the foreign enterprise shall be determined as of
the end of the 90-day Period and shall be based on financial statements maintained in accordance with
§9.01.6 for the foreign enterprise. The liabilities and the book value of the equity of the foreign enterprise
shall be determined without regard to the effect on such liabilities and book value of the equity of the
foreign enterprise of the entry of the Award, the implementation thereof, or the failure to pay such Award.
OPIC may, however,

9

NOTE:
THIS DRAFT IS FOR DISCUSSION PURPOSES ONLY AND HAS NOT BEEN APPROVED BY
OPIC. THIS DRAFT DOES NOT CONSTITUTE AN AGREEMENT BY OPIC OR A
COMMITMENT BY OPIC TO ENTER INTO AN AGREEMENT AND IS SUBJECT TO
REVIEW AND CHANGE.

(1) conform the financial statements to principles of accounting generally accepted in the
United States; and
(2)

make adjustments (§5.04).

OPIC shall be bound by the Investor's choice among generally accepted accounting principles, if the
choice is consistent with the Investor's own accounting, unless such choice results in a substantial
overstatement of the fair market value of the insured investment or the foreign enterprise as an
independent entity.

5.04

Adjustments.

1.
Investments of Property. Non-cash items contributed as part of the investment shall be
adjusted if necessary to reflect the fair market value of the items furnished at the time of contribution to
the project, plus freight, installation and other reasonable direct costs incurred in furnishing the items to
the project.
2.
Non-Insured Contribution. Any direct or indirect contribution (and retained earnings
thereon) by the Investor after the insured investment is made shall be deducted from the book value of the
foreign enterprise.
3.
Special Accounting Rules. Dealings among related parties shall be adjusted if necessary to
reflect transactions as they would have occurred had they been at arm's length, and forgiveness of
obligations shall be disregarded. Each entity shall be accounted for as if it were a separate person for
income tax purposes, and the effect of tax shifting arrangements shall be disregarded. Obsolescence or
permanent reduction in recoverable values shall be recognized by adjusting the book value of assets to
realizable value. OPIC may adjust financial statements to reflect the effect of events that occur before the
expropriatory effect commences, such as events of loss which are later confirmed.
4.
amount of

Other Compensation and Retained Property. OPIC may reduce compensation by the

(a)
compensation received from other sources on account of the loss (excluding compensation
payable under other insurance policies, except to the extent necessary to prevent the Investor
from recovering more than the amount of the loss as recognized under any of the policies under
which compensation is due, without regard to policy limits); and
(b) the book value of commercially viable property which remains subject to the Investor's
effective disposition and control after the expropriatory effect commences (unless OPIC requires
the Investor to assign the property (§8.02)); and
(c)

any obligation the Investor is relieved of by the expropriation.
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The reduction shall be proportionate to the extent that these items are attributable to the insured
investment.
5.
Start-up Expenses. If the book value of the insured investment of a new foreign enterprise
in the development stage is less than the insured amount originally contributed, the accumulated loss will
be disregarded if
(a)

the foreign enterprise is newly formed for the principal purpose of undertaking the project,

(b)

the foreign enterprise is a going concern as of the date the expropriatory effect commences,

(c)

that date is within three years of the date this contract is issued, and

(d) it is clear that no adjustment to book value is necessary by reason of obsolescence or
permanent reduction in recoverable values of productive facilities or assets.

5.05

Limitations.
Compensation shall not exceed any of the following limitations:
(a) Active Amount. The Active Amount (§8.06) on the date the expropriatory effect
commences;
(b) Insolvency. If the liabilities of the foreign enterprise exceed its assets as of the date the
expropriatory effect commences, the amount that the Investor would have been entitled to receive
in insolvency proceedings with respect to the insured investment if assets had been liquidated at
book value on that date;
(c) Self-Insurance. The maximum amount which could be received by the Investor from OPIC
without breaching §9.01.3.
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Article VI - Political Violence - Scope of Coverage.

6.01

Loss Due to Political Violence.

Compensation is payable, subject to the exclusions (§6.02) and limitations (§7.02), if political
violence is the direct and immediate cause of the permanent loss (including loss of value by damage or
destruction) of tangible property of the foreign enterprise used for the project.
"Political violence" means a violent act undertaken with the primary intent of achieving a
political objective, such as declared or undeclared war, hostile action by national or international
armed forces, civil war, revolution, insurrection, civil strife, terrorism or sabotage. However, acts
undertaken primarily to achieve labor or student objectives are not covered.

6.02

Exclusions.
No compensation for political violence shall be payable
(a)

Excluded Property. For loss of precious metals, gems, works of art, money or documents;

(b)

Minimum Loss. If the amount of compensation payable would be less than $5,000;

(c) Reasonable Protective Measures. If the loss results from the failure to take reasonable
measures to protect or preserve the property; or
(d) Provocation. If the preponderant cause of the political violence is (i) actions, other than
actions taken in the ordinary course of business, attributable to the Investor, the foreign
enterprise, or the controlling equity holder of the foreign enterprise, provided such actions are in
any way related to the project, or (ii) violations of Corrupt Practices Laws by the Investor, the
foreign enterprise, or such controlling equity holder.
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Article VII - Political Violence - Amount of Compensation.

7.01

Basis of Compensation.

If the requirements of Article VI are satisfied, and subject to the limitations (§7.02), OPIC shall
pay compensation for a loss in United States dollars in the amount of
(a)

Adjusted Cost. Adjusted cost is the Investor's share (§7.03) of the lowest of
(1)

the original cost;

(2)

fair market value; or

(3)

the reasonable cost of repair;

less anything of value received by the Investor on account of the property lost and less the
Investor's share of any such receipts by the foreign enterprise; or
(b) Replacement Cost. If the Investor so elects, OPIC will pay the reasonable cost to repair
any item of lost property or to replace it with equivalent new property, less anything of value
received by the Investor or the foreign enterprise on account of the property lost. Such
compensation shall not exceed 2000/0 of the original cost of the item. To receive such
compensation, the Investor must repair or replace the lost property to the project within three
years of the loss.
OPIC shall not reduce the compensation payable under subsections (a) or (b) above by the amount of
compensation payable under other insurance policies on account of the property lost, except to the extent
necessary to prevent the Investor from recovering more than the amount of the loss as recognized under
any of the policies under which compensation is due, without regard to policy limits.

7.02

Limitations.
Compensation shall not exceed any of the following limitations:
(a)

Active Amount. The Active Amount (§8.06) on the date of the loss.

(b) Self-insurance. The maximum amount which could be recovered by the Investor from
OPIC without breaching §9.01.3.
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(c) Aggregate Adjusted Cost Compensation. Aggregate compensation for property
compensated at adjusted cost shall not exceed the book value of the insured investment (§7.04) at
the time of loss.

7.03

Investor's Share.

"Investor's share" means the ratio that the equity owned by the Investor bears to the total equity
of the foreign enterprise.

7.04

Book Value of Insured Investment.
(a) Book Value. Book value is based on financial statements maintained by the Investor in
accordance with §9.01.6 for the foreign enterprise. However, OPIC may
(1) conform the financial statements to principles of accounting generally accepted in the
United States; and
(2)

make adjustments (§7.04(b)).

OPIC shall be bound by the Investor's choice among generally accepted accounting principles, if
the choice is consistent with the Investor's own accounting, unless such choice results in a
substantial overstatement of the fair market value of the insured investment or the foreign
enterprise as an independent entity.
(b)

Adjustments.
(1) Investments of Property. Non-cash items contributed to the investment shall be
adjusted if necessary to reflect the fair market value of the items furnished at the time of
contribution to the project, plus freight, installation and other reasonable direct costs
incurred in furnishing the items to the project.

(2) Non-Insured Contribution. Any direct or indirect contribution (and retained earnings
thereon) by the Investor after the insured investment is made shall be deducted from book
value of the foreign enterprise.
(3) Special Accounting Rules. Dealings among related parties shall be adjusted if
necessary to reflect transactions as they would have occurred had they been at arm's length,
and forgiveness of obligations shall be disregarded. Each entity shall be accounted for as if
it were a separate person for income tax purposes, and the effect of tax shifting
arrangements shall be disregarded. Obsolescence or permanent reduction in recoverable
values shall be recognized by adjusting the book value of assets to realizable value. OPIC
may adjust financial statements to reflect the effect of events that occur before the loss of
property, such as events of loss which are later confirmed.
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(4) Start-up Expenses. If the book value of the insured investment of a new foreign
enterprise in the development stage is less than the insured amount originally contributed,
the accumulated loss will be disregarded if
(a) the foreign enterprise is newly formed for the principal purpose of undertaking
the project,
(b)

the foreign enterprise is a going concern as of the date of the loss,

(c)

that date is within three years of the date this contract is issued, and

(d) it is clear that no adjustment to book value is necessary by reason of
obsolescence or permanent reduction in recoverable values of productive facilities or
assets.
(c) Insolvency. If the liabilities of the enterprise exceed its assets as of the date of the loss,
book value of the insured investment shall not exceed the amount that the Investor would have
been entitled to receive in insolvency proceedings with respect to the insured investment if assets
had been liquidated at book value on the day prior to the loss.

7.05

Appraisal.

If OPIC determines that compensation is payable but OPIC and the Investor are unable to agree
on a question of valuation, either may demand the appointment of an impartial appraiser. If the parties
are unable to agree on the appraiser, the appointment shall be made by the American Arbitration
Association. The appraiser's itemized appraisal shall be binding. Appraisal costs shall be borne equally
by OPIC and the Investor.

7.06

Estimated Compensation.

If OPIC determines that compensation is payable but conditions in the project country preclude
reasonable efforts by OPIC to determine the precise amount due, OPIC may pay estimated compensation
based on the information then available. OPIC may revise its estimate and recover any excess or pay any
additional amount due upon receipt of additional information.
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Article VIII - Procedures.

8.01

Application for Compensation.

An application for compensation shall demonstrate the Investor's right to compensation in the
amount claimed. The Investor shall provide such additional information as OPIC may reasonably require
to evaluate the application. The Investor may amend or withdraw an application for compensation at any
time, but the right to recover compensation will be lost for any acts covered by a withdrawn application.
(a) There is no time limit on application for inconvertibility compensation (Article III);
however, compensation shall not exceed the Active Amount applicable in accordance with §3.02.
(b) An application for expropriation compensation (Article V) must be filed within six months
after the Investor has reason to believe that all requirements of Article IV have been satisfied.
(c) A notice demonstrating the Investor's entitlement to political violence compensation for
loss of assets (Article VI) must be filed within six months of the loss. The notice together with
proof of the amount of compensation due will be considered a completed application, which must
be filed within three years of the loss. The Investor may request adjusted cost compensation
(§7.01(a)) and later amend the application within three years of the loss to elect replacement cost
compensation (§ 7.0 l(b )).
(d) OPIC shall have a reasonable time in which to complete processing of any application for
compensation.

8.02

Assignment to OPIC.
(a) Within sixty days after OPIC notifies the Investor of the amount of compensation OPIC
will pay under expropriation or political violence coverage, and concurrent with payment, the
Investor shall absolutely and irrevocably transfer to OPIC:
(i)
(A) for total expropriation (§4.01), all its right, title and interest in and to the
insured investment, including claims arising out of the expropriation, as of the date that the
conditions set forth in §4.01 have been met;

(B) for expropriation of funds (§4.02), including claims arising out of the
expropriation, all its right, title and interest in and to the funds as of the date that the
conditions set forth in §4.02 have been met;
(C)

for nonpayment of an arbitral award (§4.03);
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(1) the Investor's rights with respect to, and the Investor shall use
commercially reasonable efforts to cause the foreign enterprise absolutely and
irrevocably to transfer to OPIC the foreign enterprises's rights with respect to,
the Award in an amount to be determined in accordance with the following
formula, together with all rights with respect to interests required to be
transferred to the foreign governing authority upon payment of the Award by
the foreign governing authority:

x

y(z), where:

x is equal to the amount to be transferred,
y is equal to the Award minus the liabilities of the foreign enterprise, and
Z

(ii)

is equal to the Investor's share (§7.03); and

for political violence, claims arising out of the loss due to political violence (§6.01).

The Investor shall (i) transfer all its right, title and interest in and to the insured investment, such
funds, such Award and interests, and such claims, if any, and (ii) shall use commercially
reasonable efforts to cause the foreign enterprise to transfer the foreign enterprise's rights with
respect to the Award and such interests, if any, in either case, free and clear of, and the Investor
shall indemnify OPIC against, claims, defenses, counterclaims, rights of setoff and other
encumbrances (except defenses relating to the expropriation).
(b) In connection with an inconvertibility claim, immediately upon receipt of instructions from
OPIC together with notification that it intends to pay such claim, the Investor shall deliver the
local currency to OPIC by draft subject to collections (or, at OPIC's option, in cash), or, if the
Investor is unable legally to deliver the local currency or if OPIC so requests, shall instead deliver
an assignment of the Investor's rights with respect to the payment that is the subject of the claim.
(c) Anything contained in the foregoing §8.02(a) and §8.02(b) to the contrary notwithstanding,
OPIC may decline all or any portion of the Investor's interests or claims; if so, the Investor's right
to compensation shall be affected only as provided in §S.03.4(b).

8.03

Security.

As a condition for paying compensation (including estimated compensation (§7.06)) prior to a
final determination of its liability, OPIC may require the Investor to provide security, satisfactory to OPIC
in its reasonable judgment, for repayment pursuant to section 9 .02(b).
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8.04

Excess Salvage Value.

With respect to compensated expropriation and political violence claims, OPIC shall pay to the
Investor any amounts OPIC realizes in United States dollars from the rights transferred (§8.02) in excess
of
(a)

the compensation paid by OPIC; plus

(b)

reasonable interest; plus

(c) OPIC's out-of-pocket expenses in maintaining and realizing funds from the transferred
property.
However, this provision shall not in any way restrict OPIC's discretion to deal with the rights transferred.
OPIC shall have no obligation to take action with respect to the rights transferred and shall incur no
liability to the Investor for any actions taken or not taken after the transfer.

8.0S

Arbitration.

Any controversy relating to this contract shall be settled by arbitration in Washington, D.C.
according to the then prevailing Commercial Arbitration Rules of the American Arbitration Association.
Unless the Investor initiates arbitration, OPIC's liability shall expire one year after OPIC notifies the
Investor of its determination concerning an application for compensation. A decision by arbitrators shall
be final and binding, and any court having jurisdiction may enter judgment on it.

8.06

Election of Active Amounts and Coverage Ceilings.

By prior notice to OPIC effective as of the next due date for premiums (§ 1.06), the Investor shall
elect an Active Amount for each coverage for the remainder of the election period, subject to the
following limitations:
(a)

The Active Amount shall not exceed the Coverage Ceiling (§ 1.06);

(b) (i) The Coverage Ceiling shall be reduced permanently and automatically by compensation
paid by OPIC; and (ii) the Active Amount shall be reduced for the remainder of the election
period to which the claim for which such compensation is paid relates (§3.02, §S.04(a), or
§7.02(a));
(c) The Active Amount shall not be less than the lesser of book value (§S.Ol) or the Coverage
Ceiling;
provided; however, that if the Investor elects an Active Amount that is less than the lesser of the book
value (§S.O 1) and the Coverage Ceiling, then the Coverage Ceiling shall be permanently and
automatically reduced to such Active Amount and § 1.07 shall apply.
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8.07

Termination.

The Investor may terminate this contract by notice to OPIC effective as of any premium due date
unless the premium for the contract period commencing on such date has already been paid, in which case
the contract shall terminate on the next succeeding premium due date. However, if the Investor elects to
terminate this contract within three years from the contract effective date (§ 1.05), such termination shall
not be effective unless and until the Investor pays to OPIC a termination fee in an amount equal to
minus the sum of all premiums paid up to the date of proposed termination. Termination shall not
affect any rights or obligations of either party relating to prior periods.

8.08

Governing Law; Integration; Modification.

This contract shall be governed by and construed and enforced in accordance with the law of the
State of New York as if all parties were residents of that state. This contract constitutes the entire
agreement and understanding between the parties with respect to the subject matter hereof, superseding
any prior understandings relating thereto. This contract may be modified or its terms waived only in
writing.
8.09

Notices.

Notices must be in writing and shall be effective when received. Notices may be given to the
Investor at the address on the title page (unless changed in writing), and to OPIC at
Overseas Private Investment Corporation
Washington, D.C. 20527
Attention: Vice-President, Insurance.

8.10

Refund of Premiums.
Upon timely written request, OPIC will refund premiums QI..Q rata if
(a)

excess coverage is elected while a valid claim for compensation is pending; or

(b) the Investor becomes ineligible for coverage or ceases to hold all or a portion of the insured
investment, in which case any refund shall be calculated from the later of (i) the date the Investor
becomes ineligible or ceases to hold the insured investment, or (ii) the date OPIC receives such
written request.
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Article IX - Investor's Duties.

9.01

Duties.

1.
Representations and Project Execution. The Investor understands that OPIC has issued this
contract based on statutory policy goals (22 U.S.C. §2191) as well as underwriting considerations. All
statements made by the Investor to OPIC in connection with this contract are true and complete, and the
investment and the project shall be carried out as described.
2.
Ownership and Eligibility. The Investor shall at all times remain the beneficial owner of
the insured investment and shall remain:
(a)

a citizen of the United States; or

(b) a corporation or other association created under the laws of the United States, its
states, territories or the District of Columbia, of which more than 50% of both the total
interest and of each class of shares is beneficially owned by citizens of the United States; or
(c) a corporation created under foreign law in which more than a 95% interest is owned
by entities eligible under (a) or (b); or
(d)
(b).

an entity created under foreign law which is wholly owned by entities eligible under (a) or

3.
Self-Insurance. The Investor shall at all times bear the risk of loss of at least 10% of the
book value of its interest in the foreign enterprise.
4.
Assignment. The Investor shall not assign this contract, or any of its rights, without OPIC's
written consent, which will not be withheld unreasonably.
5.
Premiums. In the event the Investor fails to pay when due premiums calculated in
accordance with Article I, the Investor shall be in default, but may cure this default by paying the
premiums, together with interest as herein provided, within 60 days of the date due. All amounts payable
hereunder (§ 1.06 and § 1.07) not paid when due shall bear interest at a rate of 120/0 per annum.
6.

Accounting Records.

(a) The Investor shall maintain in the United States true and complete copies of the records,
books of account and current financial statements for the foreign enterprise necessary to compute
and substantiate compensation, including
( 1)

records documenting the investment;

(2)

annual balance sheets;
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(3)

annual statements of income, retained earnings, cash flow and related footnotes.

(b) Accounting records shall be maintained and financial statements prepared in United States
dollars in accordance with principles of accounting generally accepted in the United States
(including principles of currency translation), as modified by the special accounting rules
(§5.03.3 and §7.04(b)(3)).
(c) Subj ect to the obligations of the Investor under Section 9.01.6, the Investor or the foreign
enterprise shall retain all accounting records until
(1)

the deadline for filing an application for compensation has expired (§8.01); or

(2) final action has been taken on an application for compensation (including arbitration
and judicial appeals).
However, if compensation has been paid, the accounting records shall be retained for three years
after the Investor receives the compensation.
7.
Reports and Access to Information. In order that OPIC may perform its statutory duties,
including settling claims and reporting to the Congress (22 U.S.C. §2200a), the Investor shall furnish
OPIC with such information as OPIC may reasonably request, including
(a) making available for interviews any persons subject to the Investor's practical control
(including employees of the project and independent accountants);
(b) making available for inspection and copying all documents and accounting records relating
to the proj ect (including workpapers of independent accountants if available);
(c)

permitting OPIC to inspect the project; and

(d) furnishing available information concerning the effects of the project on the economy of the
United States, the environment, and the economic and social development of the country in which
the project is located.
The Investor's duties under this paragraph shall continue for the periods specified for retention of
accounting records (§9.01.6(c)).
8.
Translation of Documents. If the Investor has provided OPIC with English language
translations of foreign language documents related to the project, then the Investor represents and
warrants to OPIC that such translations are complete and accurate in all material respects. The Investor
further acknowledges that OPIC has issued this contract based on its review of such translations as if they
were the original project documents. In the event that such English language translations are inaccurate,
incomplete, or misleading, OPIC shall have no liability.
9.
Compulsory Notice. The Investor shall notifY OPIC promptly if it has reason to believe
that the Investor or the foreign enterprise will not be able to convert or transfer local currency during the
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waiting period (Article II). The Investor shall notify OPIC promptly of any acts or threats to act in a
manner which may come within the scope of the expropriation or political violence coverage (Articles IV
and VI) and shall keep OPIC informed as to all relevant developments.
10. Preservation, Transfer and Continuing Cooperation. At OPIC's request, the Investor shall
promptly assign rights with respect to the investment, as required by §8.02. Prior to the assignment of
rights required by §8.02, the Investor shall, in consultation with OPIC, take all reasonable measures to
preserve property, to pursue available administrative and judicial remedies, and to negotiate in good faith
with the governing authority of the country in which the project is located and other potential sources of
compensation. After a transfer of rights or delivery of local currency, in exchange for reimbursement of
reasonable out-of-pocket expenses, the Investor shall take all actions reasonably requested by OPIC to
assist OPIC in preserving the property and rights transferred to OPIC and in prosecuting related claims.
The Investor shall at all times be solely responsible for ensuring that it can freely transfer its interest in
the foreign enterprise as required by §8.02. If, in the event of an expropriation, the Investor is unable to
effect the required transfer, no payment shall be made under this contract.
11. Other Agreements. The Investor shall not enter into any agreement with any foreign
governing authority with respect to compensation for any acts within the scope of coverage (Article II, IV
or VI) without OPIC's prior written consent.
12. Other Insurance. The Investor has notified OPIC of any existing arrangements for other
insurance covering the investment against the risks insured hereunder ("Other Insurance") in effect as of
the date of this contract. The Investor shall not obtain additional Other Insurance without OPIC's prior
written consent, which consent shall not be withheld unreasonably. The withholding of consent by OPIC
shall not be deemed unreasonable if, among other things, such other insurer has not entered into
arrangements with and satisfactory to OPIC.
13. Information Disclosure. The Investor consents to the disclosure by OPIC to the providers
of any Other Insurance, and by such providers of Other Insurance to OPIC, of any and all information that
the Investor has provided or may provide to any of them in connection with the Investor's application for
such Other Insurance, the administration and management thereof, the processing of any claim
thereunder, or any salvage efforts in connection therewith.

14. Worker Rights. The Investor shall not take actions to prevent employees of the foreign
enterprise from lawfully exercising their right of association and their right to organize and bargain
collectively. The Investor shall observe applicable laws relating to a minimum age for employment of
children, acceptable conditions of work with respect to minimum wages, hours of work, and occupational
health and safety and shall not use forced labor. The Investor is not responsible under this paragraph for
the actions of a foreign government.
15.

Corrupt Practices.

(a)
The Investor represents and warrants to OPIC that (i) an authorized officer of the Investor
has read and understands the OPIC Anti-Corruption Practices and Strategies Handbook, dated
September 2006 as amended from time to time, posted on OPIC' s website at
http://www .opic. gov/pubs/handbooks/ guides/documents/opicanticorruptionhand book090 6. pdf
(the "Anti-Corruption Handbook"); and (ii) the Investor has provided a copy of the Anti-
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Corruption Handbook to all officers of the Investor and of the foreign enterprise directly involved
in the management of the project.
(b)

The Investor shall, and shall cause the foreign enterprise to:
(i)
comply with (x) all applicable laws, civil codes, statutes, rules, regulations, orders,
judgments, injunctions, decisions or decrees of the United States and the foreign governing
authority; (y) the Corrupt Practices Laws; and (z) the USA Patriot Act of 2001 (Pub. L. No.
107-6), any other applicable law relating to money laundering or financing of terrorism,
and regulations of the United States Department of Treasury Office of Foreign Assets
Controls;
(ii) ensure that none of its officers is a person included in the Specially Designated
Nationals and Blocked Persons List, or any successor list, published by the United States
Department of Treasury Office of Foreign Assets Controls from time to time and available
at the following internet website, or any successor website:
www.treas.gov/offices/enforcement!ofac/sdn/index.html; and
(iii) maintain internal management and accounting practices and controls adequate to
ensure its compliance with the Corrupt Practices Laws.

16.

Compliance with Law.

(a)
The Investor represents and warrants that (i) the Investor and the foreign enterprise have
obtained and shall maintain in full force and effect all necessary and advisable registrations,
filings, declarations, authorizations, approvals, permits, consents, concessions and licenses
required for the establishment of the foreign enterprise and operation of the project in the project
country; (ii) there are no outstanding or incipient disputes between itself or the foreign enterprise
and the foreign governing authority; and (iii) the Investor and the foreign enterprise are in
compliance with the terms of this contract.
(b) The Investor shall cause the foreign enterprise to implement the project in compliance in all
material respects with all applicable and publicly available local laws, decrees, and regulations of
the project country and foreign governing authority.
( c) The Investor represents and warrants that neither the Investor nor any of its officers or
directors (i) is presently under indictment; (ii) has ever been convicted for any criminal offense
other than a minor motor violation; (iii) has ever been found by a court in a civil action or by the
SEC or similar U.S. state agency to have violated any U.S. Federal or U.S. state securities law; or
(iv) is a party to any consent judgment or agreement with the SEC that restrains or restricts its
activities.

9.02

Default.

Material breach of this contract or misrepresentation made to OPIC by or on behalf of the
Investor in connection with this contract shall constitute default, and OPIC may do any of the following:
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9.03

(a)

refuse to pay compensation,

(b)

recover compensation paid which should not have been paid by reason of such default,

(c)

terminate the contract effective as of the date of the breach by giving notice to the Investor.

Non-Waiver.

Neither OPIC's failure to invoke its rights, nor its acceptance of premiums, shall constitute waiver
of any of its rights, even though OPIC knows of the Investor's breach.

9.04

Cure.

OPIC may permit the Investor to cure a breach in a manner satisfactory to OPIC, but shall have
no obligation to allow breaches to be cured.

9.05

Execution.

This contract may be executed in separate counterparts, each of which shall constitute an original
and all of which taken together shall constitute one and the same agreement.
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[ARTICLE X

MISCELLANEOUS.]

INVESTOR

By: ______________________________

Date: - - - - - - - - - - - - - - - -

Print N arne and Title

OVERSEAS PRIVATE INVESTMENT CORPORATION

By: _____________________________

Print N arne and Title
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Date: - - - - - - - - - - - - - - - -

AGREEMENT TO LEASE.
PARTIES.
THIS AGREEMENT made and entered into at Karachi ______________
this day of the month of ___________ 2009 BETWEEN the PORT QASIM
AUTHORITY incorporated and established under the Port Qasim Authority Act,
1973 (ACT, XLIII of 1973) (hereinafter referred to as the “LESSOR” which
expression where the context so requires or deems shall Include its successors in
interest and assigns) of the one part AND CAVALIER ENERGY
CORPORATION, a company incorporated under the companies ordinance 1984
of
the
other
part
whose
registered
office
is
situated
at
__________________________ (Hereinafter called the “LESSEE” which
expression where the context so requires or deems shall include its successors in
interest) represented by Mr. Waseem Pasha Tajammal duly authorised vide
letter dated ______ appended as Appendix “B” hereto.
RECITALS.
AND WHEREAS the lessor is the lawful owner of and otherwise well and
sufficiently entitled to all that piece or parcel of the land more particularly described
hereunder (hereinafter referred to as the “LESSOR’S PROPERTY ALL THAT piece or
parcel of land bearing the number Plot No.________ and measuring (__ ) acres (
m2) or here about situated in the __________________ Zone. Port Qasim Area, in the
Registration District and Sub-district of Karachi and bounded as follows:
On the North …………
On the South …………
On the East …………
On the West …………
AND WHEREAS the lessee has presented to the Lessor an outline scheme
for erecting a building and or a structure and/or executing works for the
establishment of Lessee’s ______________ which is in accordance with the
Lessors own development plans for its estate has at the request of the Lessee
agreed AND WHEREAS the Lessor agrees to grant to the Lessee a lease of a
portion of the Lessor’s Property which portion is referred to in the first recital
above and more particularly delineated and described and coloured pink on the
plan annexed hereto (hereinafter called the “PREMISES” subject to the terms and
conditions contained in this agreement AND WHEREAS the Lessor, pending the
grant of a lease to the lessee in respect to the said premises subject to the terms
and conditions of this agreement, has agreed to permit the Lessee to enter upon
the said premises initially as only and thereafter for the purpose of erecting a
building and/or structure and/or executing works in accordance with the terms of
this agreement only. Such building and/or structure and/or works to be used solely
for the purpose of Lessees ___________________ when completed and for no
other purpose whatsoever and the said use not to commence until the terms
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stipulations and convenants of the Lessee contained in this agreement have been
fully satisfied and the lease granted as hereinafter provided.
Now therefore witnesses as follows: DATE OF AGREEMENT.
I.

That this agreement shall come into effect from the ____ day of the month of
__________ and shall remain in force till the “Indenture of Lease” is executed
and during which period the lessee shall and is hereby permitted to enter upon use
and occupy the said premises in the first instance as allottee and thereafter for the
purpose of erecting a building / construction thereon and executing works in terms
of this agreement and for no other purpose whatsoever.

PERIPHERAL DEVELOPMENT,
RENTAL, MAINTENANCE AND
OTHER CHARGES.
II.

The lessee hereby agrees with the Lessor as follows:(a)

During the said period or any extended/renewed period thereof during
which the Lessee remains in occupation of the premises or any part thereof
until the execution of the lease as hereinafter mentioned to hold the same
as allottee or lessee with no other right title or interest in the premises
except as expressly conferred by this agreement to lease on payment of
Peripheral Development Charges, Annual rental, Annual maintenance and
other charges as per letter No.__________________ dated: ___________
annexed as Appendix “A”.

During such period if any when this agreement is renewed or
extended the lessee shall hold the premises subject to the same
covenants and stipulations contained herein except in regard to
rent.
COST AND CHARGES.
(b)

To pay to the Lessor upon the signing hereof all its costs in preparing this
agreement and attached lease, including fee for the demarcation of the
premises, legal fees, stamp duly, registration charges and fees in respect of
approval of plans by the lessor as the works proceed in accordance with
the Schedule of fees as laid down by the lessor from time to time.

PENALTY FOR DELAYED PAYMENT.
(c)

Without prejudice to the other rights of the lessor here in if any payment
due under this agreement (Whether legally demanded or not) is not
2

received by the Lessor within 30 days of the due date then it shall be
entitled to receive such money from the Lessee together with a penalty
calculated compound interest thereon at the rate of one per cent per annum
above the Commercial Bank rate at the time the payment falls due, (with
three monthly rests) from lessee.

PORT DUES & CHARGES.
(d)

The Lessee will be required to pay any and all dues and charges levied or
charged by the Lessor in its capacity as the Port Authority in respect of
any services provided by the Port Authority or its agents or in respect of
any ship or craft or cargo or any part thereof whatsoever which the lessee
may be working upon own lease or use or which are within the Lessee’s
control for the time being or which the Lessee is entitled to control own
use lease or work upon whether directly or indirectly as may enter use
pass repass lie at anchor in or be moored or moved or sunk in any of the
waterways backwaters or creeks below high water line. The Lessee shall
also pay to the Port Authority such sums as it may levy upon them in
respect of any services provided by the Port Authority or its agents or in
respect of any ship or craft or cargo or any part thereof which may have
been permanently or temporarily beached or otherwise be placed or lie
upon the foreshore or any other place outside the limits of the premises.
Such sums to be recoverable as if they were rent due hereunder. Such
rights and powers reserved to the Lessor hereunder are without prejudice
to any rights powers or privileges conferred upon it by statute of any other
regulation or provision whatsoever or reserved to it elsewhere.

MAINTENANCE CHARGES.
(e)

The Lessor may charge and the Lessee shall pay all maintenance charges
levied upon the premises for providing such maintenance works and
services in such proportion as the Lessor shall from time to time deem fit
and proper to charge in regard to the maintenance work carried out and the
services provided for the common use of the Lessor, the Lessee and the
Lessor’s other lessees upon its estate.

The maintenance charges shall be in addition to the service charges like fire fighting
service conservancy works, road and street cleaning and lighting, electricity supply refuse
collection and other works together with all like and other things at present or here after
provided.
SUBMISSION AND APPROVAL OF PLANS.
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III.

(a)

The Lessee further agrees to submit to the Lessor with in three calendar months after
taking possession of lands and from the signing of this “Agreement to Lease” or such
other extended period if requested by the Lessee plans and sections and elevations and
calculations and specifications in quintuplicate in respect of the buildings, structures or
things proposed to be erected placed or put upon the premises by the lessee.
(b)

Upon the Lessor approving the building plans the Lessee shall within 90
days or such other extended period if requested by the Lessee build and
complete in fire resisting materials the compound walls (beyond which no
building or part thereof or erection or part thereof shall project) to the
lessor’s satisfaction and shall commence within six months or such other
extended period as aforesaid and diligently proceed to erect on the
premises and complete within 24 (twenty four) months or such other
extended period as aforesaid from the date of the lessor’s permission as
aforesaid the construction of a building(s) having a total floor area as per
plans approved by the Lessor and the other works in conformity with the
permission given by the Lessor and the other works in conformity with the
permission given by the lessor and in accordance with the working
documents and develop the premises fit for immediate use and occupation
and in a substantial and workmanlike manner with the best materials of
their several kinds at the requisite time available. Notwithstanding
anything herein contained the lessee shall be responsible for the stability
of all of the works carried out upon the premises and shall whenever
required by the Lessor supply a certificate from the licensed architect
engineer or surveyor of the Lessee as to the stability of the works or any
part thereof and/or as to the soundness of any material or materials.

STATUTES & BYE-LAWS.
(c)
Carry out the whole of the works in accordance with any relevant statutes byelaws
regulations or rules governing the works as laid down/prescribed by the lessor and/or any
competent authority or body subject to the lessee having obtained the necessary approvals
or consents.
WORKERS ACCOMMODATION.
(d)

Not to allow labours workmen or other to live upon the premises
except if specifically approved by the lessor and even then only in an area
or areas approved by the Lessor and in accommodation constructed to the
Lessor’s satisfaction specifically for that purpose.

SANITATION.
(e)
Comply with all byelaws rules and regulations, laid down in any way relating to
health and sanitation which may be in force from time to time or at all times and to the
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Lessor’s satisfaction the Lessee shall provide sufficient toilet accommodation for the
Labourers and workmen and other employed upon the premises. The Lessee shall ensure
that adequate suitable watertight sanitary drainage and sewerage works are carried out
and maintained in good repair and condition. The Lessee shall with in 30 days after
receiving notice from the Lessor carry out all necessary repairs improvements or such
other works as the lessor may deem fit and in default of the Lessee complying with such
notice the Lessor may at its discretion forth with enter upon the premises and take
possession and close down all operations till the required repairs are carried out to the
satisfaction of Lessee.
PROHIBITION OF ALTERATIONS TO PLANS.
(f)

Without the consent in writing of the Lessor to erect or build or permit to
be erected or any buildings structures or erections (except temporary
structures or buildings duly licensed by the Lessor required in connection
with the works and which shall be pulled down and removed on
completion of the works or any sign or advertisement of any kind other
wise than in conformity with the working documents nor make any
alterations to the said building(s) and the Lessee shall pay to the Lessor a
further fee as provided in this agreement in respect of any alterations
agreed to the plans and a further fee for any sign approved in accordance
with the schedule of fees and rates authorised and published by the Lessor
from time to time.

WORKMANSHIP OR MATERIALS NOT IN ACCORDANCE.
(g)

To take down and remove or repair and make good all work or materials
which in the Lessor’s opinion or that of any other competent authority is
not in accordance with any statute or bye-law or regulation or with the
working documents within fourteen days or forthwith in the case of a
dangerous structure building or works after service of a notice by the
Lessor so to do, notwithstanding that any licensed architect’s or other
certificate may have been submitted in pursuance hereof and the Lessor’s
decision shall be final and binding upon the Lessee.

NUISANCE POLLUTION ENCROACHMENT.
(h)

Not to permit or suffer to be done in or upon the premises or any part
thereof anything which may be or become a nuisance or annoyance to the
Lessor or the Lessee or occupation of neighbouring land or any other
person whatsoever nor to allow any dense smoke offensive gas or particles
to emit from the premises to pollute the atmosphere nor to encroach or
allow others to encroach upon any other land than that within the
boundaries of the Premises. The Lessee shall provide all requisite
equipment materials and things and do all things necessary to prevent
soiling despoilation or pollution of the atmosphere waterways backwaters
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foreshore or land within or outside the premises but should any such
soiling despoilation or pollution occur whether it arises through
negligence or improper use or bonafide use or from any other cause or
should any such nuisance or annoyance or pollution or encroachment
occur (of which the Lessor shall be the sole judge) then the Lessee shall do
all necessary to abate the same and shall desist from all things causing or
likely to cause anything in contravention of this sub-Clause.
Upon written notice form the Lessor of any contravention thereof the Lessee shall
forthwith execute all works called for and do all things necessary to prevent such
contravention and in default of this the Lessor may execute all such works and do all
things called for at the Lessee’s cost and expense recovering such money as though they
were the rent reserved therein.
Should there be any encroachment in contravention hereof the Lessor will be entitled to
recover from the Lessee a sum equivalent to Rs.100/= (Rupees One Hundred only) per
square meter per day of the area covered by such encroachment and shall have the right
to recover such sum without prejudice to any other right or action available in the Lessor
under this agreement and / or in law.
DISCHARGE OF ANY TRADE OR OTHER EFFLUENT.
(i)

Not to discharge form the premises any trade or other effluent without the
prior written authority of the Lessor and the Lessee shall comply from
time to time and at all times and in all respects with such rule, regulations
and requirements as are now or in the future may be laid down by the
Lessor in its sole discretion in regard to trade and/or other effluent. The
Lessee shall provide to the Lessor as often as the Lessor may require
sample and test reports of effluent being discharged from any machine
process building land or any other thing or place whatsoever and also shall
furnish the Lessor with any bio-data required by it for analysis testing
study or any other purpose. The Lessor shall have the right and liberty to
enter upon the premises with or without notice during business or working
hours and take away such samples and carry out such tests on or off the
premises as the Lessor in its sole discretion may require.

The Lessee shall provide all plants equipment drains chambers or other things and carry
out any treatment or pre-treatment of trade or other effluent as the Lessor in its sole
discretion may require. Should the Lessor be satisfied in any respect whatsoever that
effluent being discharged on or from the premises is not in its opinion of a suitable nature
content temperature condition or quantity or in any way does not comply with its rules or
regulations which it shall alone have power to lay down then Lessor shall have the right
to enter upon the premises at and close down immediately the whole or any part of the
Lessee’s operation process making manufacturing or any or all activities thereon as it
may at its sole discretion decide.
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Notwithstanding the foregoing the Lessor shall not be in any way liable or responsible to
the Lessee or any third party for any loss or damage, which may arise or be incurred as a
direct or indirect result of the exercise of its powers set out herein.
The Lessee shall be solely responsible for any injury or damage caused to any person
property or thing arising out of the discharge of effluent on or from the premises and shall
keep the Lessor indemnified against any claim or action arising therefrom. Toxic and
other hazardous waster and effluents will be suitably treated by the Lessee prior to
discharge into the sewerage/drainage system laid by the Lessor.
SEPARATE AGREEMENT
REGARDING DISPOSAL
OF DANGEROUS SUBSTANCES.
(j)

The Lessee shall where the Lessor deems it necessary enter into a separate agreement
regulation the discharge and/or disposal of dangerous or noxious substance trade and/or
other effluent couched in such terms and including such provisions and conditions as the
lessor alone may decide.
MINERAL RIGHTS.
(k)
Not to sell or dispose of any earth clay gravel or mineral of any kind from the
premises or permit or suffer any of the same to be removed except so far as shall be
necessary for the execution of the works. The ownership of all these things shall remain
vested in the Lessor.
RESTRICTION AS TO USER.
(l)

Not to deposit or make up or manufacture or permit to be deposited made
up or manufactured upon the premises any building or other material or
thing nor to carry out any work whatsoever except such as shall be
actually required for the works and/or authorised under this agreement.

DUTY OF CARE.
(m)

During progress of the works on the premises to take all reasonable care to
avoid damage to roads including the foot paths and on demand to repay to
the Lessor the reasonable costs as certified by the Lessor of making good
any damage caused thereto or to the sewers drains pipes cables and other
works as may be thereon or thereunder or upon any other of the Lessor’s
land.

USE AND PROVISION OF INFRASTRUCTURE.
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(n)

Not to require the lessor to provide any infrastructure or infrastructure
element or elements except roads, potable water supply, storm water drain
and underground sewerage.

ALL RISKS INSURANCE.
(o)

On commencing the works to insure the same and keep the same insured
(whether completed or not) with a reputable insurance company in a sum
to be approved in writing by the lessor and sufficient to cover the cost of
completely reinstating the same in their completed state in the event of
total destruction (together with Architect’s and Surveyor’s fees and other
expenses incidental thereto).

GENERAL EXTENSION.
(p)

Without prejudice to the provisions of this agreement the Lessor shall if
requested by the Lessee before expiry of the period prescribed in the
agreement consider and if it considers it proper and necessary in the
circumstances of the case grant an extension of any period prescribed in
this agreement provided that the extension of time is requested for on the
grounds of completing the building structure or other things as specified in
the working documents and/or making the necessary investment in the
costs relating thereto provided. However, that the Lessor may not consider
such extension or renewal unless the Lessee has made substantial
investments in the costs of the buildings structures or other things in
connection herewith. In the event the Lessor extends any period
prescribed, the extension shall be subject to payment of all fees and/or
charges in addition to the rent for the period prescribed by this agreement
during which the Lessee failed to fulfill it obligations. The question
whether the Lessee has failed to fulfill its sole discretion.

FIRE PRECAUTION.
(q)

Comply with all orders or regulations issued by the Lessor or any
competent authority in respect of fire precaution on or at the premises.

RIGHTS OF LESSOR.
IV.

IT IS HEREBY MUTUALLY AGREED that until the Lessee has completely
executed the works and performed the provisions of this agreement the Lessor
shall possess the rights and power following that is to say:

INSPECT AND ENTER TO CARRY OUT WORKS.
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(a)

The right for their officers agents servants or other authorised persons at
all reasonable times to enter upon the premises to view the state and
progress of the works to inspect and test the materials and workmanship
and for any other purpose including the laying constructing repairing or
cleansing of any sewer drain electricity or telephone cables and gas or
water main from any adjoining land of the Lessor or roads and the right as
aforesaid upon default by the premises or any part thereof or any building
thereon for the purpose or protecting repairing and maintaining the
premises or the works or removing any works in contravention of this
agreement at the expense of the Lessee which expense shall be
recoverable from the Lessee upon demand as if the same was rent in
arrears.

LIGHT AND AIR.
(b)

The Lessee shall not be entitled to any right of access of light or air to the
premises or to any building erected or to be erected on the premises which
would restrict or interfere with the free use of any adjoining land for
building or any other purpose.

VALIDITY OF NOTICES.
(c)

Any notice decision direction approval authority or consent which may be
given by the lessor under this agreement shall be valid and effectual if
signed by such officer or agent as the Lessor may from time to time
designate for the purpose and shall be deemed to have been validly served
on or conveyed to the Lessee if posted at the premises and has been
certified as having been so posted by an employee of the Lessor and any
such notice required to be served upon the Lessor shall be effected by the
Lessee by sending same by prepaid registered post to the Lessor’s chief
officer where it shall form time to time be located.

GRANT OF LEASE.
V.

If the works shall have been completely finished to the reasonable satisfaction of
the licensed architect of the Lessee and the amount of the estimate as set out in the
Working Documents has been expended at the expiration of the said period or of
such extended period, (if any), as aforesaid and the Lessee shall have performed
and observed all the stipulations herein on his part contained other than such as
may have been waived as aforesaid then the Lessor shall grant and the Lessee
shall accept and execute a counter part of a good and sufficient lease of the
premises and the building erected thereon with its appurtenances for a term of
____ years from the date hereof at the exclusive yearly rent etc. as per Appendix
“A” and subject to review as set out in the from of lease hereinafter referred to.

FORM OF LEASE.
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VI.

Such lease shall be in the form, which is annexed hereto and marked as the first
schedule.

ASSIGNMENT.
VII.

The Lessee shall not mortgage transfer or assign any right title or interest or part
with possession of the premises or part thereof without the prior consent in
writing of the Lessor which consent shall be at the absolute discretion of the
Lessor and in the event of the Lessor granting consent the Lessee shall be liable
for payment of any fee that may be levied by the Lessor in connection with such
consent and shall continue to be liable for the performance of the several
agreements conditions and stipulations here in contained until grant of the lease
here in before referred to PROVIDED ALWAYS THAT any such consent shall
not relieve the Assignee hereof from complying to and with the full provisions of
this Agreement and any such grant shall be on such terms and conditions as the
Lessor shall alone determine. Should any such mortgage or assignment be
executed directly or indirectly by reconstitution or by any other means in breach
hereof this agreement shall automatically stand terminated save in so far as any
claim or claims or any other remedy open to the Lessor hereunder are concerned.

INSOLVENCY OR BANKRUPTCY.
VIII.

Should the Lessee being a company enter into or be taken into liquidation
proceedings or commit any act of insolvency or bankruptcy or should the Lessee
being an individual or a partnership be adjudged insolvent or bankrupt or enter
into any arrangement with his creditors his agreement shall terminate forthwith
and the Lessor shall be entitled to reenter and take possession of the premises with
notice and shall have first charge and priority in respect of the Lessor’s goods
chattels and assets thereon to the full extent of the Lessor’s claim.

REMEDY OF DEFECTS.
IX.

IT IS HEREBY AGREED that any defects or any faults (other than normal timber
shrinkage or hair cracks in plaster) which shall appear in the building within six
months from the date of issue of the certificate referred to in Clause (V) hereof or
the completion of the building (which period of six months is hereinafter called
the Defect Liability period) and which are due to materials or workmanship not in
accordance with this Agreement shall be specified by the Lessor in a Schedule of
Defects which they shall deliver to the Lessee not later than one month after the
expiration of the Defect Liability period and if in the opinion of the Lessor the
Defects and faults mentioned in the said Schedule of Defects have in fact
occurred due to materials or workmanship not in accordance with the working
documents within a period of two months after receipt by the Lessee of such
Schedule the defects and other faults therein specified shall be made good by the
Lessee entirely at his/its own cost and expense and in default the Lessor shall
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have the a right to repair it at the risk and cost of lessee and (b) to recover such
costs as incurred by the Lessor.
AMENITIES.
X.

Without prejudice to the generality of clause (IX) hereof the Lessee shall
throughout the term hereby granted perform and observe the amenity covenants
specified in the second schedule hereto annexed.

THIRD PARTY.
XI.

The Lessee hereby agrees to indemnity and keep indemnified the Lessor from and
against all liability in respect of loss damage actions proceedings suit claimed
demand costs damage actions proceedings suit claimed demand costs damages
liability and expenses in respect of any injury to or of the death of any person or
damage to any property movable or immovable the infringement disturbance or
destruction of any rights easements or privilege or other wise by reason of or
arising in any way directly or indirectly out of the repair state of repair condition
existence of use of the aforesaid premises or works or buildings and to effect or
cause to be effected the necessary third party and public liability insurance with
an insurance company to be approved by the Lessor in the joint names of the
lessee and the Lessor in cover this indemnity which effect from the date of this
agreement.

BUILDING TO RUN WITH THE LAND.
XII.

Any Building structure or erection or any service or any road paving service or
other permanent installation erected laid put placed or formed in or on the
premises (Lessee’s fixtures and fittings excepted) shall run with the land.

LAW APPLICABLE.
XIII.

All rights obligation and liabilities of the parties shall be governed in accordance
with the terms of this agreement and the Transfer of Property Act, the Port Qasim
Authority “Act 1973” and the rules framed thereunder the ports Act 1908 and the
Port Authorities lands and Buildings (Recovery of Possession) Ordinance 1962,
the Port Qasim Authority lands and Building (Recovery of Possession) Rules
1975 and Magistrates conferred with jurisdiction thereunder shall have full power
and jurisdiction to enforce any claim right liability or obligation of the parties
hereunder.

UTILIZATION OF LAND
BELOW HIGH WATER MARK
(H.W.M) AND WATER FRONT.
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XIV. THE UTILIZATION plans for the land below High Water Mark shall be
submitted by the Lessee for prior approval of the Lessor and usage of the Water
Front shall need specific permission on payment of such charges as may be levied
by the Lessor.

NOTWITHSTANDING anything herein contained the Lessee shall be responsible
for the stability of all of the works carried out upon the premises and shall
whenever required by the Lessor supply a certificate from the licenced architect
engineer or surveyor of the Lessee as to the stability of the works or any part
thereof and or as to the soundness of any material or materials.

MASTER CLAUSE.

XV.

PROVIDED ALWAYS that the lessor reserves the right to
withdraw/cancel/revoke the allotment of the Lessee if Lessee commits any breach
or violates any of the terms & conditions agreed upon between the Lessee and the
Lessor under this agreement or any other agreement, or if in the opinion of the
lessor, purpose for which allotment was accorded is not being fulfilled. It is
further provided that Lessor also reserves the right to amend / modify the terms of
this agreement as and when considered necessary.

IN WITNESS WHEREOF: The parties hereto have affixed their respective hands and
seals to this agreement is the day, month and year first above written.

LESSOR

12

LESSEE
Enclosures: 1.
2.
3.
4.
5.

Appendix - A
Appendix - B
Appendix - C
First Schedule
Second Schedule

Allotment Letter / Letter of Intent.
Authorisation Letter.
Site Plan.
“Indenture of Lease”.
“Schedule of Amenity Covenants”.

WITNESSES:

1.

_______________________.

2.

_______________________.
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SECOND SCHEDULE REFERRED TO AND ANNEXED TO THE LEASE.
SCHEDULE OF AMENITY COVENANTS.
1. To keeps in good order and repair any hard standing provided for the parking of
motor vehicles and any other land forming part of the premises and used for car
parking or otherwise not covered with authorised buildings.
2. Not to stack or deposit boxes cartons crates or containers of any description or other
materials on any portion of the premises used for access purposes or car parking.
3. Not to form any refuse dump or rubbish heap on the premises but to remove not less
frequently than once every three days all refuse scrap tins cans bottles boxes and
other containers or packaging materials which may have accumulated on/or in the
building or on the premises and generally in conformity with the preceding paragraph
here of to keep such parts of the premises as remain for the time being unbuilt upon
clean and in good order PROVIDED that nothing here in shall prevent the storage in
neat and proper order upon any parts of the premises as aforesaid or any material
returnable packing cases boxes or other protective covering used by the Lessee in
connection with his/their operations.
4. Not to use or suffer to be used the premises or any part thereof for the manufacture or
storage of beers, wines spirits or intoxicants.
5. The Lessee shall not permit his / their own vehicles or those of his / their servants and
workmen or any other persons visiting the premises to cause any obstruction on any
adjoining road and ensure that vehicles belonging to the Lessee or other persons as
aforesaid shall observe all regulations and instructions made or given by the Lessor
with regard to the parking of vehicles on the said roads or in spaces reserved for the
parking of vehicles.
6. Not without the consent in writing of the Lessor make any access way through the
compound walls of the premises.
7. Not at any time to load or permit or suffer to be loaded any part of the floor of any
building or erection standing and being on the premises or any part of the roof of any
such building or erection to a weight in excess of that for which it shall be designed
which shall in opinion of the Lessor constitute a danger to the said building or floors
there of.

LESSOR
14

LESSEE
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INDENTURE OF LEASE.
PARTIES.
THIS INDENTURE OF LEASE made and entered into at
Karachi
________________
this
day of the month
of
___________________ 2000 BETWEEN THE PORT QASIM
AUTHORITY INCORPORATED AND ESTABLISHED UNDER THE
PORT QASIM AUTHORITY ACT, 1973 (Act XLIII of 1973),
(hereinafter referred to as the “LESSOR” which expression Wherever the
context requires or deems shall include its successors in interest assigns
and such person for the time being entitled to the reversion immediately
and expectant on the term hereby granted) of the one part AND
M/s.____________________
______________________________________________________
a
company incorporated under the Companies Ordinance 1984 whose
registered office is situated at ________________________
______________________________________________________(herein
after referred to as the “LESSEE” which expression wherever the context
so requires or deems shall include its successors in interest) of the other
part represented by Mr._______________________ vide Board of
Director Resolution No.________________ dated ___________________
appended as Appendix “B” hereto.
RECITALS.
I.

WHEREAS the Lessor is the lawful owner of and/or otherwise well and
sufficiently entitled to all the piece or parcel of land more particularly described
hereunder bearing No.______________________________ and measuring
__________________ acres / square meters situate within the
______________________ Zone Port Qasim Area (hereinafter referred to as the
“Lessor’s property”).
AND WHEREAS the Lessor has entered into an agreement to lease with the
Lessee dated the ______________ day of _____________ 2000 (hereinafter
referred to as the “Agreement to Lease” a copy where of is attached herewith as
the first schedule) in respect of the aforesaid property under the Terms of which
the Lessee entered upon the said property and built and completed the structure(s)
building(s) and other works thereon in accordance with the plans and
specifications and to the value duly approved by the Lessor and thus became
entitled to a lease in respect of the said property.
AND WHEREAS in consideration of the aforesaid and in consideration of the
rent hereby reserved and the covenants to be performed and observed by the
Lessee as herein contained the Lessor does hereby demise unto the Lessee all that
16

piece and parcel of land bearing No.___________________ and measuring
______________________
square
meters
situate
in
the
_____________________________ Zone Port Qasim area and within the
jurisdiction authority of _______________ police station within the registration
District and sub-district of Karachi more particularly delineated upon the plan
annexed here to and coloured pink, and bounded as follows:-

On the North by _____________
On the South by _____________
On the East by ______________
On the West by ______________
(Hereinafter referred to as “the premises”) for use and enjoyment of the said
demised premises together with the building(s) and other works thereon and may
as from the date hereof use the premises for the purpose of __________________
and no other purpose whatsoever except with the previous consent of the Lessor
in writing AND TOGETHER IN COMMON with others having the like rights: PASSAGE OF SERVICES.
(a)

Subject to the approval of the lessor in writing first being obtained the
right to uninterrupted passage and running water, night soil, gas and
electricity from and to the premises through the gutters pipes sewers
drains water courses wires and cables laid constructed or to be constructed
laid or to be laid or erected in under upon or over adjoining or
neighbouring land or property for the convenience of the Lessee and
others and subject to the Lessor’s approval as aforesaid and to such
conditions the Lessor may at the time or from time to time deem fit to
impose to make connections with such gutters pipes sewers drains water
courses wires and cables or any of them which may exist for the purpose
of exercising such right subject to making good any damage or
disturbance caused to the adjoining land in the exercise of such right and
upon paying such fees and charges to the Lessor as if may deem fit to
charge.

LESSEES RIGHT OF ENTRY.
(b)

Subject to the Lessor’s approval as aforesaid the right so far as may be
necessary to enter on any adjoining or neighbouring land of the lessor at
such times for such purposes and subject to such conditions as may be
authorised in writing by the Lessor or as may be agreed between the
parties concerned for the purpose of repairing cleansing maintaining and
amending the walls and any other parts of the premises and the roads paths
or ways sewers drains gutters water courses and pipes serving the
premises the lessee making good and reinstating any damage done to such
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land or buildings and fixtures fittings furniture and stock in trade therein
and paying compensation for any interference with the user thereof and
taking all precautions necessary to protect the said land and buildings and
other things aforesaid and the occupiers there of or the persons using the
same and public from damage or injury during the course of the work and
until the reinstatement of such land or buildings as aforesaid EXCEPT
AND RESERVING to the Lessor and its successors in title and its Lessees
licensees and/or others deriving title or such right from the lessor:LESSOR’S RETAINED RIGHTS.
(i)

The free and uninterrupted right of passage and running of water
and night soil gas electricity and other services as are now or may
at any time hereafter be used and enjoyed from or to other
buildings and land of lessor its successors in title or their lessees or
others as aforesaid through the gutters pipes sewers drains water
courses wires and cables in under upon or over the premises
TOGETHER with the right to lay construct and maintain (or
permit to be laid constructed or maintained) in under upon or over
the premises such further gutters pipes sewers drains water courses
wires and cables manholes stopcocks inspection chambers and
similar apparatus as may in the opinion of the lessor be necessary
or desirable during the term hereinafter referred to AND
TOGETHER ALSO with the right for the lessor and its agents and
all other persons lawfully authorised with or without workmen and
others at all reasonable times but with fourteen days prior notice to
the lessee except that no notice shall be required in the case of
emergency to enter upon the premises or any part thereof for the
purpose of laying constructing inspecting maintaining repairing
renewing any gutter pipe sewer drain water course manhole
stopcock wire cable inspection chamber or similar apparatus the
Lessor or such other persons as aforesaid causing as title
inconvenience as possible and making good all damage caused to
the premises by reason of the carrying out of any such works but
the Lessee shall not be entitled to make any claim or claims on the
Lessor in respect of it exercising its right herein reserved.

(ii)

Full right and liberty at any time hereafter or from time to time to
execute works and make erections upon or erect rebuild or alter
any buildings or erections on the land of the Lessor adjoining or
near to the premises and to use such adjoining and neighbouring
land in such manner as the Lessor may think fit notwithstanding
that the access of light and air for the time being appertaining to or
enjoyed with the premises or any part thereof or any building for
the time being thereon may thereby be interfered with.

LIGHT AND AIR.
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RIGHT TO ENTRY.
(iii)

Full right at all reasonable times and on giving three days notice to
the Lessee except that no notice shall be required in the case of
emergency to enter upon the premises to view the state and
condition of and to excavate build erect repair and maintain
adjoining premises and adjoining roadways the work upon which
shall not otherwise be reasonably practicable causing as little
damage and inconvenience as possible subject to making good all
damage and disturbance so caused but the lessee shall not be
entitled to make any claim or claims on the Lessor in respect of its
exercising the right on the Lessor in respect of its exercising the
right herein reserved.

TERM OF YEARS
AND RENTAL,
PERIPHERAL
DEVELOPMENT,
MAINTENANCE AND
OTHER CHARGES.
(c) (i)

TO HOLD the premises unto the Lessee for the
term of ________ years from the ____________________ day of
___________ 2000 SUBJECT nevertheless to the provisions for
re-entry hereinafter contained and the Lessee YIELDING AND
PAYING during the said term the annual rent and maintenance and
other
charges
etc.
in
advance
as
per
letter
No.___________________ dated _________ annexed as
Appendix “A” forming integral part of this “Indenture of Lease”
(Schedule of payments of land rent and maintenance is annexed at
_______________).

(ii)

During the said period of Lease during which the
Lessee remains in occupation of the said premises to pay rental,
development, maintenance and other charges as per letter
No.________________ dated ___________ annexed as Appendix
“A”. The maintenance charges mentioned in the Appendix “A”
shall be deemed to be in respect of maintenance of Road, Potable
water supply drains and Sewers.

COMPENSATION FOR NON-PAYMENT.
(d)

Without prejudice to the other rights of the Lessor here in
if any payment due under this agreement (whether legally demanded or
not) is not received by the Lessor within 30 days of the due date then it
shall be entitled to receive such moneys together with a penalty calculated
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as compound interest thereon at one percent (1%) per annum above the
Commercial Bank rate at the time the payment falls due (with three
monthly rests) from the Lessee.
PAYMENT INSURANCE PREMIUMS.
AND ALSO YIELD AND PAY unto the Lessor on demand by way of additional
of a sum equal to all such sums as the Lessor may from time to time pay for
insuring and keeping insured the premises against loss or damage by fire and
other insurable risks in case the Lessee shall make default in insuring or keeping
insured the premises pursuant to the covenants herein after contained.
II.

The Lessee hereby covenants with the Lessor as follows that is to say:-

PAYMENT OF RENTS.
(a)

That the Lessee shall during the continuance of the term hereby granted
pay the said yearly rents hereby reserved at the times and in the manner
herein provided without any deduction whatsoever including increased or
revised rents as aforesaid notwithstanding any dispute action litigation or
claim which may be in contemplation or before any court of law or other
tribunal.

PAYMENT OF OTHER CHARGES.
(b)

That the Lessee shall from time to time and at all times during the said
terms pay and discharge all rates taxes duties charges assessments and
outgoing whatsoever which are now or may at any time hereafter be
assessed charged levied or imposed upon or payable in respect of the
premises or the use thereof or upon the Lessee and an apportioned part of
any such moneys together with a penalty calculated as compound interest
thereon at one percent (1%) per annum above the Commercial Bank rate at
the time the payment falls due (with three monthly rests) from the Lessee.

PAYMENT OF PORT DUES AND CHARGES.
(c)

The Lessee will be required to pay any and all dues and charges levied or
charged by the Lessor in its capacity as the Port Authority in respect of
any ship or craft or cargo or any part thereof whatsoever which the Lessee
may be working upon own lease or use or which is within his/their control
for the time being or which he/they is/are entitled to control own use lease
or work upon whether directly or indirectly as may enter use pass repass
lie at anchor in or be moored or moved or sunk in any of the waterways
back waters or creeks below high water line. The Lessee shall also pay to
the Port Authority such sums as it may levy upon him/them in respect of
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any ship or craft or cargo or any part thereof which may have been
permanently or temporarily beached or otherwise be placed or lie upon the
foreshore or any other place outside the limits of the premises. Such sums
to be recoverable as if they were rent due hereunder. Such rights and
powers reserved to the Lessor hereunder are without prejudice to any right
powers or privileges conferred upon it by statute or any other regulation or
provision whatsoever or reserved to it else where.
MAINTENANCE CHARGES.
(d)

The Lessor may charge and the Lessee shall pay all
maintenance charges levied upon the premises in respect of the costs of
providing such maintenance works and services in such proportion as the
Lessor shall from time to time in its sole discretion deem fit and proper to
charge in regard to the maintenance work carried out and the services
provided for the common use of the Lessor the Lessee and the Lessor’s
other lessees upon its estate. The maintenance and other charges as per
letter No.__________________________ Dated ______________
(Annexure ___) shall be deemed to be in respect of maintenance of road,
potable water supply, drains & sewerage. The maintenance charges shall
be in addition to the cost of provision and maintenance of a fire fighting
service, conservancy works, road and street cleaning and fighting, gas and
electricity supply refuse collection and other work together with all like
and other things at present or hereafter provided.

ALL RISK INSURANCE.
(e)

To insure the premise with an insurance company to be approved in
writing by the Lessor in a sum to be approval in writing by the Lessor and
to keep the same so insured against loss or damage by fire flood tempest
storm impact explosion earthquake damage by aircraft or articles dropped
there from and all other insurable risks to the full reinstatement value.

REPAIRING COVENANTS.
(f)

That through out the whole term the Lessee will keep the
premises and all parts there of and all authorised buildings and structures
there on and additions there to and the compound walls there of and all the
fixtures drains night soil and other pipes and wires and sanitary and water
apparatus there of in good and substantial repair and conditions.

AMENITY COVENANTS AND ARBORICULTURE.
(g)

Without prejudice to the generality of Clause (II) sub-clause (f) above the
Lessee will through out the term hereby granted perform and observe the
Amenity covenants specified in the second schedule here to and shall
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carry out and maintain an arboricultural scheme approved by the Lessor
within six months of the date of this demise.
DECORATION COVENANTS.
(h)

That the Lessee shall paint grain varnish whitewash and colour all of the
external wood plaster cement brick stone concrete and ironwork and other
parts usually painted grained varnished whitewashed or coloured of the
premises once in every fifth year at least of the said term and also on the
last year howsoever determined with two coats of good quality paint of
other suitable materials in a good and workman like manner and once in
every seventh year at least of the said term and also in the last year
howsoever determined paint grain paper varnish whitewash or colour in
the manner all the inside parts of the premises usually painted papered
varnished whitewashed and coloured.

YIELD UP OR RENEWAL OF LEASE.
(j)

That the Lessee will at the expiration or sooner determination
of the said term quietly yield up the premises unless the Lease is renewed
for an other ____ years our such terms and conditions as may be mutually
agreed by the parties. Should no new lease be granted the Lessor may
require the Lessee to clear the premises at the Lessee’s own expense of all
or any buildings or structures or works or any part or parts there of as the
Lessor may deem fit and shall give notice in writing to the Lessee to that
effect such notice to be served upon the Lessee by registered post at least
one calendar month before the expiration or sooner determination of this
lease in which case the Lessee shall leave the premises so cleared of
buildings or structures or works or such part or parts there of as are
specified in the notice and leave premises levelled and cleared of all
obstructions and clean and tidy at the date of such determination.
Should the Lessor decide in its sole discretion that any buildings or
structures or works or part or part there of shall remain upon the premises
after the date of determination the Lessor shall give notice to that effect to
the Lessee, the notice to be in writing and served upon the Lessee by
registered post at least one calendar month before the date of such
determination and if the Lessor so elects the buildings structures and
works or part or part there of being in such condition as specified in subclauses (II) (f), (g) & (h) herein. In the event that the Lessor so requires
the Lessee to leave such things as aforesaid the Lessor shall pay to the
Lessee a sum equivalent to the Lessors own assessment of the estimated
market value of any salvageable material after the deduction of the
Lessor’s estimate of the costs of reclamation transport and selling the
salvageable material and leaving the premises levelled and cleared and
clean and tidy.
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INSPECTION AND NOTICE OF DISREPAIR.
(k)

That the Lessee shall permit the Lessor and/or their officers, structures or
agents with or without workmen and others at reasonable business hours
and after seven days notice in writing to enter upon the premises and every
part there of view the state and condition of the same and if some fault or
disrepair or breach of the repairing or decoration covenants be discovered
the Lessee shall carry out the repairs or other works as may be directed or
required by notice in writing from the Lessor to remedy the breach.

COMPLIANCE WITH NOTICE OF DISREPAIR.
(l)

That the Lessee will within two months after every such notice aforesaid
substantially repair and make good to the satisfaction of the Lessor all
defects decays and wants or reparation to the premises as directed and
required as aforesaid at their own costs absolutely and in default the
compliance with the said notice the Lessor may enter and carry out or
cause to be carried out such repairs at the Lessee’s own cost. All costs
incurred by the Lessor shall be recoverable on demand or in default of
payment to be recoverable as if they were rent due here under.

ALTERATION AND ADDITION.

(m)

That the Lessee shall not at any time during the said term erect or permit
to be erected any building structure or erection or make any alteration or
addition to any building structure or erection whatsoever in or upon the
premises or any part there of other than internal partitions and other
internal works of an non-structural nature or make or change the existing
external design or appearance of the premises except upon such terms and
conditions as the Lessor may decide and in accordance with plans
elevation sections and specification previously submitted to and approved
by the Lessor and upon payment of the Lessor’s fee as laid down by it
from time to time nor make any access to the adjoining roads without the
prior consent in writing of the Lessor and in the event of an breach of this
condition becoming apparent to the Lessor then the Lessor shall thereupon
be at liberty and at the Lessee’s expenses to remove all such un-authorised
building structure erection alterations and additions as may be found and
recover the costs from the Lessee as if they were rent reserved here in.

DANGEROUS STRUCTURES.
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(n)

In the event that a building or structure or any part there of shall be or
become neglected or dangerous the Lessor shall be at liberty to enter upon
the premises and at the Lessee’s expense demolish support repair and/or
rebuild as in the opinion of the Lessor shall be necessary and recover the
costs from the Lessee as if the same were rent reserved here in.

(o)

Not to exhibit on the exterior of the walls or roofs or any part
of the demised premises or of any building or structure thereon any
electric or illuminated sign signboard or hanging sign fascia advertisement
display card sky sign or lettering except such as may previously have been
approved in writing by the Lessor and upon payment of the Lessor’s fees
as laid down by it from time to time in this connection and in default the
Lessor may enter and remove the same at the Lessee’s cost as if the same
were an un-authorised new building.

SIGNS.

CHANGE OF USE.
(p)

Not at any time during the said term use or permit or suffer to
be used the premises or any part there of for any purpose other than that of
___________________ without the previous consent in writing of the
Lessor which consent if granted shall be on such terms and conditions as
the Lessor alone shall decide.

LIVING ACCOMMODATION.
(q)

Not to allow labourers workmen or other to live upon the premises except
if specially approved by the Lessor and even then only in an area or areas
approved by the Lessor and in accommodation constructed to the Lessor’s
satisfaction specially of that purpose.

(r)

Not to sell or dispose of any earth clay gravel or mineral of any kind from
the premises or permit or suffer any of the same to be removed. The
ownership of all these things shall remain vested in the Lessor.

MINERALS.

NUISANCE AND POLLUTION.
(s)

Not to permit or suffer to be done in or upon the premises or any part there
of any thing which may be or become a nuisance or annoyance to the
Lessor or the Lessees or occupiers of neighbouring land or any other
person whatsoever nor to allow any dense smoke offensive vapours gas or
particles to emit from the premises nor to encroach or allow other to
encroach upon any other land than that within the boundaries of the
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premises. The Lessee shall provide all requisite equipment materials and
things
and do all things necessary to prevent soiling despoliation or pollution of
the atmosphere waterways backwaters foreshores beaches or land within
or outside the premises but should any such soiling despoliation or
pollution occur whether it arises through negligence or improper use or
bonafide use or from any other cause or should any such nuisance or
annoyance or encroachment occur then the Lessee shall do all necessary to
eliminate the same and shall desist from all things causing or likely to
cause anything in contravention of this subsection and upon written notice
from the Lessor or any contravention there of the Lessee shall forthwith
execute all works called of and do all things necessary to prevent such
contravention and in default of this the Lessor may execute all such works
and do all things called of at the Lessee’s cost and expense recovering
such costs and expenses as though they were rent reserved here in.
Should there be any encroachment in contravention here of the Lessor will
be entitled to recover from the Lessee a sum equivalent to Rs.100 (Rupees
one hundred only) or such enhanced sum or may be notified by the lessor
per square meter per day of the area covered by such encroachment and
the Lessor shall have the right to recover such sum as provided herein.
ASSIGNMENT.

(t)

The Lessee shall not mortgage transfer or assign any right title or interest
or part with possession of the premises or part thereof without the prior
consent in writing of the Lessor which consent shall be at the absolute
discretion of the Lessor and in the event of the Lessor granting consent the
Lessee shall be liable for payment of any fee that may be levied by the
Lessor in connection with such consent and shall continue to be liable for
the performance of the several agreements conditions and stipulations here
in contained until grant of the lease here in before referred to PROVIDED
ALWAYS THAT any such consent shall not relieve the Assignee hereof
from complying to and with the full provisions of this agreement and any
such grant shall be on such terms and conditions as the Lessor shall alone
determine. Should any such mortgage or assignment be executed directly
or indirectly by reconstitution or by any other means in breach hereof this
agreement shall automatically stand terminated save in so far as any claim
or claims or any other remedy open to the Lessor hereunder are concerned.

LAWS & SANITARY REGULATIONS.
(u)

(i)

Comply with all byelaws rules and regulations laid
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down in any way relating to health and sanitation which may be in
force from time to time or at all times and to the Lessor’s
satisfaction the Lessee shall provide sufficient sanitary
accommodation for the labourers and workmen and other
employed upon the premises. The Lessee shall ensure that
adequate suitable and water-tight sanitary drainage and sewerage
works are carried out and maintained in good repair and condition.
The Lessee shall forthwith after receiving notice from the Lessor
carry out all necessary repairs improvements or such other works
as the Lessor may deem fit and in default of the Lessee complying
with such notice the Lessor may at its discretion forthwith enter
upon the premises and take possession and close down all
operation thereon without prejudice to its other legal rights and
remedies whether provided here in or not.

(ii)

(iii)

At his / their own cost comply with all requirements of
or made under or deriving validity from any Act or Order or any
regulations made thereunder or any rule regulation or requirement
of the Lessor or any other competent authority which is now or
may hereafter come in to force whether as to the premises or any
employment there in of any person or in connection with any
fixture machinery plant or chattel there in not to do or omit to do or
permit or suffer to be done or omitted to be done anything in or
about the premises whereby the Lessor may become exposed to the
liability to pay any penalty damages compensation costs charges or
expenses and to keep the Lessor indemnified against all such
liabilities.
Upon receipt of any notice order direction or other thing from a
competent authority affecting or likely to affect the premises
whether the same shall be served directly on the Lessee or the
original or a copy thereof be received by any other person
whatsoever the Lessee will so far as such notice order direction or
other things or the Act regulations or other instrument under and
by virtue of which it is issued or the provisions thereof required the
Lessee to do so comply therewith at the Lessee’s own expense and
will forthwith deliver to the Lessor a copy of such notice order
direction or other thing.

TOWN PLANNING SCHEMES.
(iv)

At all times during the subsistence of this lease
comply with all requirements of or having validity under any
planning or other schemes which may now or from time to time be
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adopted by the Lessor or any other competent authority or any
modification thereof now or for the time being in force and any
rules regulations orders and directions made thereunder.
INFRASTRUCTURE
(v)

Not the require the Lessor to provide any infrastructure except roads,
potable water supply, drains and underground sewers. The Lessee may
after obtaining the written approval of the Lessor procure to the
satisfaction of the Lessor any infrastructural elements to satisfy his/their
own needs at his/their own cost and expense provided that the use of these
or any of them may not be reserved to the Lessee alone. The Lessee shall
maintain the infrastructural elements procured by him/them in good repair
and condition and in default the Lessor may at any time repair them or
cause them to be repaired and carry out any maintenance work which the
Lessor may consider necessary.

FIRE PRECAUTIONS
(w)

Comply with all orders of regulations issued by the Lessor or any
competent authority in respect of fire precautions on or at the premises.

DISCHARGE OF ANY TRADE OR THEIR EFFLUENT
(x)

Not to discharge from the premises any trade or other effluent without the
prior written authority of the Lessor and the Lessee shall comply from
time to time and at all times and in all respects with such rules regulations
and requirements as are now or in the future may be laid down by the
Lessor in its sole discretion in regard to trade and/or other effluent. The
Lessee shall provide to the Lessor as often as the Lessor may require
samples and test reports of effluent being discharged from any machine
process building land or any other thing or place whatsoever and also shall
furnish the Lessor with any bio-data required by it for analysis testing
study or any other purpose. The Lessor shall have the right and liberty to
enter upon the premises with or without notice during business or working
hours and take away such samples and carry out such tests on or all the
premises as the Lessor in its sole discretion may require.

The Lessee shall provide all plants equipment drains chambers or other
things and carry out any treatment or pre-treatment of trade or other
effluent as the Lessor in its sole discretion may require. Should the Lessor
be satisfied in any respect whatsoever that effluent being discharged on or
from the premises is not in its opinion of a suitable nature content
temperature condition or quantity or in any way does not comply with its
rules or regulations which it shall alone have power to lay down then the
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Lessor shall have the right to enter upon the premises at any time and
close down immediately to whole or any part of the Lessee’s operation
process making manufacturing or any or all activities thereon as it my at
its sole discretion decide.
Notwithstanding the foregoing the Lessor shall not be in any way liable or
responsible to the Lessee or any third part for any loss or damage, which
may arise or be incurred as a direct or indirect result of the exercise of its
powers set out herein.
The Lessee shall be solely responsible for any injury or damage caused to
any person property or thing arising out of the discharge of effluent on or
from the premises and shall keep the Lessor indemnified against any claim
or action arising therefrom. Toxic and other hazardous waste effluent will
be suitably treated by the Lessee prior to discharge in to the
sewerage/drainage system laid by the Lessor.
SEPARATE AGREEMENT
REGARDING DISPOSAL
OF DANGEROUS SUBSTANCES
(y) The Lessee shall where the Lessor deems it necessary enter into a separate
agreement regulating the discharge and/or disposal of dangerous or noxious
substances trade and/or other effluent couched in such terms and including
such provisions and conditions as the Lessor alone may decide.
EASEMENT.
III.

The Lessee shall not be or become entitled to any right of access or light or air to
the premises or to any other right privilege or easement save as here in
specifically granted which would restrict or interfere with the use of any adjoining
or neighbouring land or building or any other purpose.

NON-PAYMENT.
IV.

If the said rent hereby reserved or any part there of or any other moneys due under
this demise shall be unpaid for the period of 15 days next after any of the days
here in before appointed for payment (whether the same shall have been legally
demanded or not) or if default shall be made in the performance or observance of
any of the covenants or conditions here in contained or the Lessee shall suffer any
distress or execution to be levied on the Lessee’s goods then and in any such case
if shall be lawful for the Lessor or any person or persons duly authorised by it in
that behalf to re-enter upon the premises or any part thereof to have and again
repossesses and enjoy as in its first and former estate anything here in contained
to the contrary notwithstanding and thereupon the term hereby created shall cease
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without prejudice to any right of action or remedy of the Lessor in respect of any
antecedent breach of any of the covenants by the Lessee.
PUBLIC LIABILITY INSURANCE
V.

The Lessee hereby agrees to indemnify and keep indemnified the Lessor from and
against all liability in respect of loss damage actions proceedings suits claims
demand costs damages liability and expenses in respect of any injury to or the
death of any person damage to any property movable or immovable the
infringement, disturbance or destruction of any rights easements or privilege or
otherwise by reason of or arising in any way directly or indirectly out of the repair
state of repair condition of the aforesaid premises and to effect or cause to be
effected the necessary third party and public liability insurance with an insurance
company to be approved by the Lessor in the joint names of the Lessee and the
Lessor to cover this indemnity and at least in such minimum sum as shall be
determined by the Lessor from time to time and to provide such policies and
receipts for premiums to the Lessor as required in respect of the all risks
insurance.

INSOLVENCY OR BANKRUPTCY.
VI.

Should the Lessee being a company go into or be taken into liquidation by
institution of legal proceeding or in any other manner or commit any act of
insolvency or bankruptcy or the Lessee being an individual or partnership be
adjudged insolvent or bankrupt or enter into any arrangement with his/their
creditors this lease shall terminate forthwith and the Lessor shall be entitled to reenter and take possession of the premise without notice and shall have first charge
lien and priority over and in respect of the Lessee’s properties goods chattels and
assets thereon to the full extent on the Lessor’s claim.

PEACEABLE ENJOYMENT
VII.

The Lessor hereby covenants with the Lessee that the Lessor paying the rents
herein before reserved and performing and observing the covenants and
conditions and agreements on the part of the Lessee herein before contained shall
and may peaceably and quietly hold and enjoy the premises for the term hereby
granted without interruption from or by the Lessor or any person lawfully
claiming through or under them.

SERVICE OF NOTICE
VIII.

Any notice decision direction approval authority permission or consent which
may be given by the Lessor under this lease shall be valid and effectual if signed
by the Lessor or such officer or agent as the Lessor may from time to time
designate for the purpose and shall be deemed to have been validly served on or
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conveyed to the Lessee if posted at the premises and is certified as having been so
posted by an employee of the Lessor and any such notice required to be served
upon the Lessor shall be effected by the Lessee by sending the same by prepaid
registered post to the Lessor’s chief office where it shall from time to time be
located.

LAW APPLICABLE.
IX.
All rights, obligations and liabilities of the parties shall be governed in
accordance with the terms of this lease and the Transfer of Property Act, the Port
Qasim Authority “Act 1973” and the rules framed thereunder, the Ports Act 1908
and the Port Authorities Lands and Buildings (Recovery of Possession) Ordinance
1962, the Port Qasim Authority lands and Buildings (Recovery of Possession)
Rules 1975 and Magistrates conferred with jurisdiction thereunder shall have full
power and jurisdiction to enforce any claim right liability or obligation of the
parties hereunder.
COSTS AND CHARGES.
X.

The Lessee shall pay to the Lessor upon the signing hereof all its costs in
preparing this lease including legal fees a negotiation fee and fees in respect of
approval of plans and the inspection by the Lessor as the work proceeds in
accordance with the schedule of fees as laid down by the Lessor from time to
time. The Lessee shall arrange to obtain proper stamp paper for execution of this
indenture and shall also pay the registration charges.

STATUTES & BYELAWS.
XI.

The lessee shall carry out the whole of the works in accordance with any relevant
statutes byelaws regulations or rules governing the works as laid down/prescribed
by the Lessor and/or any competent authority or body subject to the Lessee
having obtained the necessary approvals or consents.

TERMS OF AGREEMENT TO LEASE.
XII.

The Terms of the Agreement to lease earlier signed by the Lessor and Lessee inso-far as they are not reflected in this lease shall be deemed to form part of and be
read along with this lease.

MASTER CLAUSE.
XIII.

PROVIDED ALWAYS that the lessor reserves the right to
withdraw/cancel/revoke the allotment of the Lessee if Lessee commits any breach
or violates any of the terms & conditions agreed upon between the Lessee and the
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Lessor under this agreement or any other agreement, or if in the opinion of the
lessor, purpose for which allotment was accorded is not being fulfilled. It is
further provided that Lessor also reserves the right to amend/modify the terms of
this agreement as and when considered necessary.
IN WITNESS WHEREOF: The parties hereto have affixed their respective
hands and seals to this Agreement on the day, month and year first above written.

LESSOR

LESSEE
Enclosures:
1.
2.
3.
4.
5.

Appendix “A”
Appendix “B”
Appendix "C"
First Schedule
Second Schedule

Allotment letter / Letter of Intent.
Authorization Letter.
Site Plan.
“Agreement to Lease”.
“Schedule of Amenity Covenants”.

WITNESSES:
1. _______________________.

2. _______________________.
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SECOND SCHEDULE REFERRED TO AND ANNEXED TO THE LEASE.
SCHEDULE OF AMENITY COVENANTS.
1. To keeps in good order and repair any hard standing provided for the parking of motor
vehicles and any other land forming part of the premises and used for car parking or
otherwise not covered with authorised buildings.
2. Not to stack or deposit boxes cartons crates or containers of any description or other materials
on any portion of the premises used for access purposes or car parking.
3. Not to form any refuse dump or rubbish heap on the premises but to remove not less
frequently than once every three days all refuse scrap tins cans bottles boxes and other
containers or packaging materials which may have accumulated on/or in the building or on
the premises and generally in conformity with the preceding paragraph here of to keep such
parts of the premises as remain for the time being un built upon clean and in good order
PROVIDED that nothing here in shall prevent the storage in neat and proper order upon any
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parts of the premises as aforesaid or any material returnable packing cases boxes or other
protective covering used by the Lessee in connection with his/their operations.
4. Not to use or suffer to be used the premises or any part thereof for the manufacture or storage
of beers, wines spirits or intoxicants.
5. The Lessee shall not permit his / their own vehicles or those of his / their servants and
workmen or any other persons visiting the premises to cause any obstruction on any adjoining
road and ensure that vehicles belonging to the Lessee or other persons as aforesaid shall
observe all regulations and instructions made or given by the Lessor with regard to the
parking of vehicles on the said roads or in spaces reserved for the parking of vehicles.
6. Not without the consent in writing of the Lessor make any access way through the compound
walls of the premises.
7. Not at any time to load or permit or suffer to be loaded any part of the floor of any building or
erection standing and being on the premises or any part of the roof of any such building or
erection to a weight in excess of that for which it shall be designed which shall in opinion of
the Lessor constitute a danger to the said building or floors there of.

LESSOR

LESSEE
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LICENCE AGREEMENT.

THIS AGREEMENT made this ________________________ day of the month
of _____________________________ of the year one thousand nine hundred and
________________ BETWEEN the PORT QASIM AUTORITY, incorporated and
established under the Port Qasim Authority Act, 1973 (Act XLIII of 1973), (hereinafter
called the “Licensor” which expression shall wherever the context so admits include its
successors in interest assigns and such person for the time being entitled to the reversion
immediately expectant on the term hereby agreed to be granted) of the one part AND
M/s._______________________________ a company incorporated under the companies
ordinance
9184
whose
registered
office
is
situated
at
______________________________________________
(hereinafter
called
the
“Licensee” which expression shall wherever the context so admits include his / their
successor
in
interest)
of
the
other
part
represented
by
_______________________________________ duly authorised vide letter No.
_______________ dated ___________ appended as Appendix B here to.

WHEREAS the Licensor is the lawful owner of and/or otherwise well and sufficiently
entitled to all that piece or parcel of land more particularly described hereunder (hereinafter
referred to as the “Licensor’s Property”). Viz:
ALL THAT piece or Parcel of land bearing the number ____________ and measuring
___________ square meter or thereabouts situate in the Port Qasim Area and within the
jurisdiction of Port Qasim Authority Police Station within the registration district and subdistrict of Karachi more particularly delineated and coloured pink upon the plan annexed hereto
and bounded as follows:
On the North by ___________________.
On the South by ___________________.
On the East by ____________________.
On the West by ___________________.
(hereinafter referred to as “The Site”).
WHAREAS the last Licence of the Licencee in respect of Plot No._______ at _______
hereinafter called the “Premises” expired on _________ AND WHEREAS the Licensee applied
for renewal of Licence for eleven months commencing from __________ AND WHEREAS
THE Licencing Authority has acceded to the request of the Licencee and agreed to grant him the
Licence commencing from __________ and expiring on _________ on the terms and conditions
hereinafter expressed.
NOW IT IS HEREBY AGREED between the parties hereto that the following shall be
the terms and conditions of the Licence:-
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1.

The Licencee is permitted to use the premises for the purpose of ___ ________________.
The Licencee shall not allow any thing of inflammable nature to be kept in the premises
nor shall be sell any wines, beer, or other spirituous liquors within the premises, nor shall
be use the premises as a dwelling house nor put it to another use except as stated above.

2.

The Licensee shall pay eleven months rent in advance to the Port Qasim Authority
amounting to Rs. ____________as Licence Fee @ the rate of Rs.____________ per
month with 5% annual compounded increase. Next increase due on ______________ for
the premises in consideration of the permission hereby granted.

3.

If the said demand be not paid on the date the same became due interest at the rate of
(one percent) per annum above the Commercial Bank Rate with Quarterly rests
(Compound interest) or at such higher rate of interest as is charged by the banks and
prescribed by the State Bank of Pakistan from time to time shall be charged upon the said
demand in arrears until payment.

4.

In the event of a default in the payment of Licence fee and/or the rates, taxes, charges,
assessments, duties, impositions and other outgoings for a week next after the same shall
have become due (whether legally demanded or not) it shall be lawful for the Licencing
Authority without prejudice to any other remedy open to it to recover such arrears
together with interest at the rates specified above.

5.

The Licencee shall not carry out any repairs or alterations to the existing structures nor
shall erect new structures without first obtaining the permission of the Licencing
Authority in writing and subject to such conditions as the Licencing Authority may
impose.

6.

The erection of such structures or additions or alterations shall not confer on the Licencee
any right whatever to in or over the structures on the termination of this Licence, whether
by efflux of time, revocation or otherwise. However, the Licence shall forthwith remove
any structures if so required by the Licensing Authority and shall clean up the site at the
cost of the Licencee or may retain as its absolute property free from all claims and
encumbrance whatsoever all structure found on the premises.

7.

The Licencee shall be responsible to keep the premises and the area adjacent to the
premises in a clean and sanitary condition to the satisfaction of the Licencing Authority.
The Licensee shall observe all Municipal Rules and Regulations in regard to health and
sanitation etc.

8.

The Licencee shall be responsible for any damage done to the premises by him or his
salesmen or customers and shall be liable to pay to the Licencing Authority the cost of
restoration of the premises so damaged as assessed by the Licensing Authority whose
decision in this respect shall be final.
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9.

Any assignment or sub-Licencing of any right conferred by this Licence and/or of the
whole or any part of the premises in which the Licencee carries on his business under this
Licence or the whole or part of other structures erected thereon is absolutely prohibited.

10.

The Licencee shall be responsible for prompt payment of charges for water and
electricity etc. if they are supplied to him by the Licencing Authority in addition to the
License Fee mentioned hereinbefore.

11.

The Licensee shall keep the Licencing Authority fully indemnified against any loss or
damage whatsoever which the Licencing Authority may suffer on account of any act or
ommission on the part of the Licencee or his salesmen in the exercise by him or them of
any of the right under this Licence.

12.

Nothing herein shall amount to or be construed as a demise or agreement to take a demise
of premises or land or any part thereof.

13.

This Licence shall in no way entitle Licencee to claim its re-issuance in subsequent
period.
The Licencee shall not do, cause, permit or suffer upon the premises anything which may
be or become a nuisance or may cause annoyance, damage, prejudice or inconvenience
to the PQA Administration or their tenants or the occupiers of neighbouring premises or
which may, in the opinion of the Licencing Authority be undesirable.

14.

15.

This Licence shall in no way be transferable.

16.

The Licencing Authority reserve the right to issue at its discretion as may Licencee to
other parties for aforesaid or any other purposes as he considers fit and this Licence shall
not in any way confer any monopoly in trade to the Licencee.

17.

The Licencing Authority at its discretion and without assigning any reason shall have the
right at any time by one month’s previous written notice to revoke and cancel this
Licence whereupon this Licence shall cease and the Licencee shall be entitled to no
compensation.
The Security Deposit of Rs. ____________ (equal to eleven months rent) is for the
faithful performance of the terms and conditions of Tender/Allotment/Licence. This
Security will be forefeited to the Board in case the Tenderer does not execute the Licence
within the time prescribed by the Estate Department or commits breach of any conditions
of the Allotment/Licence or fails to take the Licence of the plot for the specified or
surrenders possession of the plot before the period of Allotment/Licence expires. Besides
forfeiting the Security Deposit the Board will also be within its right to recover from the
successful Tenderer/Licencee damages, if any, for the loss it may suffer due to the nonfulfillment of the terms of Allotment/Licence by the Tenderer / Licencee.

18.

19.

The Licence shall pay the stamp duty both on the Licence and its Counterpart.
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20.

21.

22.

23.

Should the Licensee fail to observe, perform, fulfill or abide by one or more of these
terms or should be fail to make payment of the Licence Fee and taxes within one week
after the same became payable (whether legally fully demanded or not) the Licencing
Authority may summary without notice, at any time during the currency of the Licence
and without prejudice to any other rights or remedies to which the Licencing Authority
may be entitled under this Licence or the Port Qasim Authority Act or byelaws, revoke
and cancel this Licence whereupon the rights and privileges conferred on the Licencee by
this Licence shall cease without any compensation and he shall forfeit the Security
money of Rs. ________ (Rupees ________) which he has deposited for due performance
of the terms and conditions of this Agreement in whole or part as decided by the
Licencing Authority in his discretion.
The Licencing Authority may on a request from the Licence condone any breach and
regularise it in lieu of valuable consideration paid on such terms and conditions as he
may in the circumstances of the case deem fit.
On termination of the Licence whether by revocation or otherwise, the Licence shall if
called upon by the Licensing Authority forthwith remove structures if any put up by him
with permission as provided in Clause 3 above, and shall vacate and clean up the
premises and surroundings thereof to the satisfaction of the Licencing Authority. In the
event of the Licence failing to do so the Licencing Authority shall eject the Licence and
remove the structures and clean the premises and surroundings thereof at the cost of the
Licencee and such cost shall be recoverable from the Licencee.
Any notice to be served under this Licence shall be deemed to have been sufficiently
served on the License if left at the premises in respect whereof Licence granted. If a
notice is sent by post it shall be deemed to have been given/delivered at the address to
which it is sent no sooner it is put to the post.

24.

If at any time the plot is affected by any development scheme of the Board or is required
for Board’s own use, the Board may resume possession of the plot whereupon the
Licencee shall vacate and hand over vacant possession of the plot to the Board without
compensation within the prescribed time.

25.

PROVIDED ALWAYS that the Licensor reserves the right to withdraw/cancel/revoke
the allotment of the Licencee if Licencee commits any breach or violates any of the terms
& conditions agreed upon between the Lessee and the Licensor under this agreement or
any other agreement, or if in the opinion of the Licensor, purpose for which allotment
was accorded is not being fulfilled. It is further provided that Licensor also reserves the
right to amend/modify the terms of this agreement as and when considered necessary.
IN WITNESS WHEREOF: The parties hereto have affixed their respective hands and
seal to this agreement is the day month and year first above written.
Enclosures:
LICENSOR
1.
6.

Appendix “A” Allotment Letter.
Appendix “B” Authorisation for
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7.
8.

representative of Lessee.
Plan.
Schedule
LICENSEE

WITNESSESS:
8. _____________________.
9. _____________________.
WAY LEAVE LICENCE / RIGHT OF WAY (ROW) LEASE AGREEMENT.

THIS AGREEMENT made this ________________________ day of the month
of _____________________________ of the year one thousand nine hundred and
________________ BETWEEN the PORT QASIM AUTORITY, incorporated and
established under the Port Qasim Authority Act, 1973 (Act XLIII of 1973), (hereinafter
called the “Licensor” which expression shall wherever the context so admits include its
successors in interest assigns and such person for the time being entitled to the reversion
immediately expectant on the term hereby agreed to be granted) of the one part AND
M/s._______________________________ a company incorporated under the companies
ordinance
9184
whose
registered
office
is
situated
at
___________________________________ (hereinafter called the “Licensee” which
expression shall wherever the context so admits include his / their successor in interest)
of the other part represented by _______________________________________ duly
authorised vide letter No. _______________ dated ___________ appended as Appendix
__ here to.

WHEREAS the Licensees had requested for permission to lay _____
____________________________________________________ hereinafter referred to as the
“Pipeline” or which was laid by them at their own expenses through the Board’s Estate
described in the Schedule stated hereunder and more particularly delineated in the Plot No.
_____________ dated ____________ annexed hereto situated within the jurisdiction of ____
Police Stations and in the Registration District of Karachi East and whereas the Chairman /
Board have permitted the laying of the Pipeline by the Licensees / Lessees upon the terms and
conditions hereinafter contained, NOW THIS LICENCE / LEASE WITNESSETH AS
FOLLOWS:
(1)

The Licensees / Lessees shall pay in advance to the Authority for the Pipeline eleven
months
rent
annual
lease
rent
of
Rs.________________
(Rupees
_______________________) only in eleven months/yearly advance calculated @ Rs.
_________________ (Rupees _____________) per square meter per annum with 5%
annual compounded increase. Next increase due on 1st. July _____. (The area of the
pipeline being the product of the length of the pipeline and its external diameter) vis:
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__________ square meter without any deductions for the period commencing from
__________ and codetermining with the lease of plot No. _____________ Oil
Installation area on ________ and that in the event of the Chairman/Board determining
the rights of the Licensees/Lessees as hereinafter provided they shall nevertheless pay
the said fee viz Rs. ______________ (Rupees _________________) only in respect of
the year or any part thereof for which the pipeline or any part thereof may be retained on
the Board’s Estates. If the said fee be not paid in advance year in any year then without
prejudice to the right of determining this Licence/Lease as hereinafter contained, interest
at the rate of 1% (0ne percent) per annum above the Commercial Bank rate with
quarterly rests (Compound interest) or at such higher rate of interest as is charged by the
Banks and prescribed by the State Bank of Pakistan from time to time be charged upon
the said fee in arrears from the expiration of the said first day of Commencement of
payment until payment is made.
(2)

The Licencees shall promptly pay to the Board or as the Board may direct all rates,
charges, assessments, duties, impositions and other outgoings whatsoever, now or
hereinafter during the said term to become payable in respect of the pipeline or any part
thereof, whether to the Board, Government the Karachi Metropolitan Corporation or
otherwise.

(3)

The Licencee / Lessee shall lay or relay the pipeline along the route strictly in accordance
with the approval plan. No relaying, change of route or extension shall be made unless
plan therefor is approved in advance by the Port Qasim Authority.

(4)

The Licencee/Lessee shall obtain permission from the Pakistan Railway for crossing the
Railway Line, and D.G.M (P & D), PQA’s permission while crossing the PQA Railway
Siding.

38

(5)

(6)

The Licencee/Lessee make all arrangements for traffic safety during day and night and
provide efficient lighting and watchmen during the period they carry out laying or any
repairs or realignment of the pipeline and shall not disturb any of the Railway lines
without consulting the D.G.M(P&D) of PQA, and whenever any of the track is disturbed
they shall restore the same immediately in consultation with the said D.G.M (P & D).
The Licensees/Lessees shall comply with the requirements of the Pakistan Railways
and/or the P.W.I, PQA for crossing the Railway Tracks and exercise due care not to
damage or interfere with underground services laid in the area, and shall make proper
sleeve arrangements in the portion of the pipeline situated under the road and rail tracks.

(7)

The Licensees/Lessees shall be responsible for all damages caused to the roads, culverts,
underground services etc. in connection with laying, repairs, re-alignment and
maintenance etc. of pipeline and its supports.

(8)

The Licensees/Lessees shall not use Caterpillar Tractors in connection with the laying,
repairs or realignment work and will use mobile trucks with pneumatic tyred wheels only
and shall take all necessary precautions in not distrubing any underground cables, pipesects etc. encountered during laying, repairs and re-alignment of their pipeline. Any
damage will be the liability of the Licensees/Lessees.

(9)

Except in the case of emergency the Licensees/Lessees shall give fifteen days notice
before carrying out repairs or realignment of the pipeline. They shall not excavate unduly
long trenches for laying or repairs or re-alignment of the pipeline. The length of any dugup trench shall not exceed 60 meters at a time.
The Licensees/Lessees shall fill back the trenches immediately after the work of laying,
repairs, or re-alignment of the pipeline is completed and the filling shall be laid in layers
not exceeding 9 inches thick and properly consolidated. The earth cushion on the top of
the pipeline shall not be less than 92 meters.
The surplus material, if any, shall be removed by the Licensees/Lessees immediately to a
point in the vicinity as indicated by the Board’s Engineers and should the
Licensees/Lessees to do so, the work will be done by the Board’s Engineer and the cost
of so doing recovered from the Licensees/Lessees.

(10)

(11)

(12)

The Licensees/Lessees have deposited with Board a sum of Rs._____ (Rupees
____________) only (equal to eleven months rent) as Security for faithful performance of
the terms and conditions of the Licence/Lease and proper up-keep and maintenance of the
pipeline thereafter shall be forfeited for breach of any condition of this Licence/Lessee.
The same may be refunded to the Licensees/Lessees without interest on removal of the
pipeline from PQA land to the satisfaction of the Board’s Engineer or on the expiry of
this Licence/Lease by effluxion of time, provided there be no breach of any condition
herein contained.
-( 4 )-

(13)

The Licensees/Lessees shall lay, relay, realign, repair and maintain and keep at their own
expense the pipeline in good order and condition to the satisfaction of the Board or their
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Engineers along the routes shown on the plan hereto annexed or on the plan approved
from time to time.
(14)

The Board shall grant to the Licensees/Lessees the necessary security required for
peacefully operating the pipeline and a right of access to it for maintenance purpose.

(15)

The Licensees/Lessees shall on demand from time to time of the Board or their Engineer
or the Chief Inspector of Explosives, Government of Pakistan, at their own expense
provide necessary protective measures as they may be considered desireable for the
pipeline.

(16)

The Licensees/Lessees shall strictly ensure that there is no leakage of Oil from pipeline
and make suitable arrangement to collect and remove the leaked oil, if any to prevent its
being washed into the sea. No oil or water mixed with oil shall, in any circumstances, be
thrown pumped on shore or allowed to flow into the harbour waters through any source
on shore whatsoever.

(17)

The Board shall not be responsible for any damage of whatsoever kind caused to the
pipeline by any roller consolidating roads over or near the alignment or position or any
road or railway traffic which may pass over or near it at any time or by any settlement of
the land, erosion, wave land slide, subsidence or any other cause whatsoever.

(18)

The Licensees/Lessees shall make full compensation for any loss or damage to any
person or property caused by laying or the use of the pipeline and adjunct or its realignment, repairs etc. or caused by any act, omission or negligence of the Licensees
/Lessees their servants, workmen or otherwise, in their employ, under or in pursuance of
these presents, or in connection with the pipeline.

(19)

The Licensees/Lessees shall be responsible for all damages done to the property of the
Board and to any other property in the vicinity of the pipeline and to any underground
services in the vicinity as well as injury to the public resulting from its laying,
realignment, repairing or operation.

(20)

The Licensees/Lessees shall lay, relay, realign, repair and make deposit within one week
if called upon by the Board to defray the cost of any damage or injury caused to any
property or person as specified under Conditions No.18 & 19 by the use of the pipeline
and adjunct and/or during their pipe laying operations, repairs or re-alignment.
Cont’d…..P/5.
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-( 5 )(21)

Should the Board at any time undertake any expansion or development work and/or for
any cause whatsoever consider necessary the removal and/or diversion of the pipeline, the
Licensees/lessee shall, on a notice in writing being given by the Board’s Engineer,
remove and/or divert at their own risk and expense the afore-mentioned pipeline within
such time as may be allowed by the Board’s Engineer, and anything not removed and/or
diverted within the period allowed shall vest in and be the absolute property of the Board
free from all claims whatsoever, and the Board may cause to remove and/or divert the
same and recover the cost of so doing from the Licesees/Lessees.

(22)

Should at any time it be considered necessary by the Board’s Engineer that the pipeline
be shifted or altered in position or direction to fit in with the PQA expansion or
development scheme and/or for any cause whatsoever, the Licensees/Lessees shall on a
notice being given by the Board’s Engineer, shift or alter the position or direction, protect
or relay or realign the pipeline on the new alignment at their expense as indicated by the
Board’s Engineer within such time as may be specified in the notice. Should the
Licensees/Lessees fail to alter the position or direction or protect or relay the pipeline as
required by the Board’s Engineer, the Board may, in its absolute discretion, carry out
such changes in the position and/or direction of the pipeline, relay, realign or protect, as
may be considered necessary, at the risk and cost of the Licensees/Lessees and recover
the cost of doing from the Licensees/Lessees.

(23)

In the event of Licensees/Lessees failing to pay the Licence Fee hereby reserved or any
outgoings payable in respect of the pipeline after the same shall have become payable
(whether legally demanded or not) or committing any breach of any one or more of the
terms of the Licence, the Board shall be at liberty, without prejudice to any other rights
that they may possess, by notice to the Licensees to terminate the License/Lease and
forfeit the Security Deposit and thereupon the same shall cease and the Licensees/Lessees
shall remove the pipeline at their expense within the time allowed by the Board’s
Engineer and put the place in good order and condition to the satisfaction of the Board’s
Engineer. If the Licensees/Lessees fail to do so the pipeline shall vest in and become the
absolute property of the Board and the Board may either take possession of the pipeline
or may remove the pipeline and put the place in good order and condition as aforesaid
recovering the cost of so doing by the sale of the pipeline and/or form the
Licensees/Lessees in any manner deemed fit.
The Board shall, on a request from the Licensees/Lessees, have full authority to condone
the breach for valuable consideration paid on such terms and conditions as the Board
may, in the circumstances of the case, deem fit.

(24)

Nothing contained in these presents shall be construed as a demise at law so as to give the
Licensees/Lessees any legal right or interest in PQA land except for the purpose of
fulfilling this Licence/lease.
Cont’d….P/6.
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-( 6 )(25)

The Board shall have first charge upon the pipeline and the proceeds thereof for the
payment of all monies due under or in accordance with these presents or otherwise from
the Licensees/Lessees for the due performance of the covenants herein contained.

(26)

In the event of Licensees/Lessees failing to pay any sum due under or in accordance with
these presents, the same may, without prejudice to any other remedy open to the Board,
and whether or not the pipeline has been taken possession of, in the manner aforesaid, be
recovered with interest thereon, at the rate prescribed in Clause (I).

(27)

Any notice required to be served hereunder shall be deemed to have been sufficiently
served on the Licensees/Lessees if addressed to them by post or left at their last known
address. A notice sent by post shall be deemed to be given at the time when in due course
of post it would be delivered at the address to which it is sent.

(28)

PROVIDED ALWAYS that the lessor reserves the right to withdraw/cancel/revoke the
allotment of the Lessee if Lessee commits any breach or violates any of the terms &
conditions agreed upon between the Lessee and the Lessor under this agreement or any
other agreement, or if in the opinion of the lessor, purpose for which allotment was
accorded is not being fulfilled. It is further provided that Lessor also reserves the right to
amend/modify the terms of this agreement as and when considered necessary.
IN WITNESS WHEREOF: The parties hereto have affixed their respective hands and
seal to this agreement is the day month and year first above written.
Enclosures:
LESSOR
1.
9.
10.
11.

Appendix “A” Allotment Letter.
Appendix “B” Authorisation for
representative of Lessee.
Plan.
Schedule
LESSEE

WITNESSESS:
10. _______________________.
11. _______________________.
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INDEMNITY BOND FROM
SELLER/TRANSFEROR.
ON NON JUDICIAL STAMP PAPER OF Rs.100/=
I/We, _____________ S/o, D/o, W/o, Wd/o. ___________ Residing at _______ and
holding National Identity Card No.________ do hereby solemnly affirm and undertake as
Under:1.

That I/We, as/are seized, possessed of and an otherwise will and sufficiently entitled to
all that plot No._____ Zone _____ measuring _____ sq.m2 /acre or thereabout at Port
Qasim Authority.

2.

I/We have agreed to sell/have already sold my/our aforesaid plot of land to
Mr./Miss/Mrs./Mst.____________ S/o, D/o, W/o, Wd/o_________ Adult resident of
______________.

3.

That I/We am/are fully responsible of my/our signatures on the Transfer as seller of the
said plot & other documents of title in connection with the above plot.

4.

That I/We have not sold /given this plot or enter into an agreement to dispose of the plot
to anybody else, prior to this or transaction. That prior to this transaction. I/We had
entered into a Sale Agreement with ___________ but it was not finalized and the matter
has been amicably decided.

5.

That I/We, hereby undertake to indemnify the Port Qasim Authority against all losses or
damage if any that may be occasioned by the transfer / mutation of the said plot in favour
of _________ due to mis-statement / concealment of facts, or any other defect in title.

6.

That I/We, further agree to abide by all the rules & regulations of the Port Qasim
Authority. In witness whereof I/We have hereunto set and subscribed my hands at
Karachi this ____________ day of ________ 199 ________.
EXECUTANT
SIGNED BEFORE ME
AND THE SIGNATURE ARE ATTESTED
NOTARY PUBLIC

WITNESSES:- Name & Full Address
1. ______________
2. ______________
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INDENMNITY BOND FROM
PURCHASER/TRANSFEREE.
ON NON JUDICIAL STAMP PAPER OF Rs.100/=
I/We, ____________ S/o, D/o, W/o, Wd/o ___________ Adult, Resident at ____ holding
National Identity Card No. ___________ do hereby solemnly affirm and undertakes under:1.

That I/We, have purchase/obtained the Plot No._______ measuring__________ in PQA
from ___________ S/o, D/o, W/d, Wd/o ____ resident of _________________ in Port
Qasim Authority.

2.

That I/We, hereby undertake to indemnify the Port Qasim Authority against all losses or
damage if any that may be occasioned to the Authority by the transfer/ mutation of the
afore mentioned plot in my/our favour of ________.

3.

That I/We, further agree to abide by all the rules & regulations of the Port Qasim
Authority which are presently inforce or those to be enforced in future. IN WITNESSES
WHEREOF I/We, have hereunto set and subscribed my hand at Karachi _________ day
of _______ 199 ___.
EXECUTION
SIGNED BEFORE ME
AND THE SIGNATURE ARE ATTESTED
NOTARY PUBLIC

WITNESSES:
1.
___________________
2.

___________________
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(INDUSTRIAL MANAGEMENT DEPARTMENT)
No._______________________.
Dated: ___________________.

To

:

M/s.____________________________,
________________________________,

SUBJECT:

TRANSFER LETTER OF PLOT NO.
___________ACRES SITUATED IN
AUTHORITY.

MEASURING
ZONE OF PORT QASIM

Dear Sirs,
Reference your letter dated: _________, on the subject cited above. I am directed
to inform you as under:
(i)

That this Authority is pleased to approve the transfer of Plot No.____ measuring about
___ (____) acre situated in _________________ Zone of Port Qasim Authority in favour
of M/s. ________________________________. This plot was originally allotted to
Mr._______________________ vide “Letter of Intent” No. PQA/______________
dated: _________ for the purpose of ______________ and later on transferred in the
name of Mr. _________________ vide Letter No.__________________ dated:
___________.

(ii)

That the transfer of said plot shall be at your sole risk and cost and you shall keep Port
Qasim Authority indemnified in case of any claim and litigation arising out of the
transaction between you and Mr.____________________________.

(iii)

That the legal formalities whatsoever, if required further by this Authority, both parties
i.e. you and Mr. _____________________________ will be bound to comply with the
same.

(iv)

That no other trade except setting up of _____________ within the area of plot will be
allowed.

(v)

That the other terms & conditions laid down in the allotment letter No.
________________ dated _____________ will remain the same and shall be applicable /
binding upon you.
-( 2 )-
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2.
You are, therefore, requested to please convey your specific acceptance of this letter of
transfer and terms & conditions of allotment/ letter of Intent of even number dated:
_____________ within 07 (seven) days of receipt of this letter.
Yours faithfully,

(SAIFULLAH CHANNA)
DY. GENERAL MANAGER (I.M)
Copy to:1. M/s._____________________,
________________________.
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MASTER EX-SHIP LNG SALES AGREEMENT
THIS AGREEMENT is dated as of this ___th day of _______, _____,
BETWEEN:
GLOBAL EDISON CORPORATION (“GLOBAL”), a company incorporated under the laws
of the State of Texas, U.S.A., with an office at 15 East Airport Freeway, Fourth Floor, Irving,
Texas 75062, U.S.A. (“Buyer” or “Seller” as the case may be, as specified in the Specific Order)
of the one part, and
CAVALIER ENERGY CORPORATION (“CAVALIER”), incorporated under the laws of
Nevada, the registered office of which is situated at _________________, _________;
____________ ___________ and being registered in _________________ under N°
___________________________ (“Seller” or “Buyer” as the case may be, as specified in the
Specific Order) of the other part.
GLOBAL EDISON CORPORATION and CAVALIER ENERGY CORPORATION are
herein also referred to individually as a “Party” and collectively as the “Parties”.
This Agreement shall consist of the general terms and conditions herein and the special
provisions and/or terms and conditions regarding a specific transaction confirmed in writing in
substantially similar form to the pro forma Specific Order attached hereto as Schedule A.
WHEREAS:
A. Either Party may have available for sale LNG during the term of this Agreement;
B. Either Party may wish to purchase LNG during the term of this Agreement and may receive
such LNG EX-SHIP at the Discharge Port;
C. The Parties wish to enter into the sale and purchase of LNG in accordance with the following
terms and conditions; and
D. This agreement shall serve as the “Master EX-SHIP LNG Agreement” to cover transactions
between the Parties which shall be described more specifically by each Specific Order, in the
general form attached as Schedule “A”.

NOW THIS AGREEMENT WITNESSES as follows:
1.
1(1)

DEFINITIONS AND INTERPRETATION
In this Agreement, unless the context otherwise requires:
“Adverse Weather Conditions” means weather and/or sea conditions actually
experienced that are sufficiently severe to prevent an LNG Ship from proceeding to
berth, unloading or departing from berth in accordance with the weather standards
prescribed in published regulations in effect at the Discharge Port, or by order of the
harbour master.
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“Affected Party” has the meaning set forth in Sub-Clause 18(5).
“Affiliate” means, with respect to any Person, any other Person (excluding natural
persons) that, directly or indirectly, (a) owns or controls the first Person, (b) is owned
or controlled by the first Person or (c) is under common ownership or control with the
first Person, where “own” means ownership of fifty percent (50%) or more of the
equity interests, shares, quotas or rights to distributions on account of equity of the
Person and “control” means the direct or indirect power to direct the management or
policies of the Person, whether through the ownership of voting securities, by contract
or otherwise.
“Agreement” means the legally binding relationship established by (i) this Master EXSHIP LNG Sales Agreement (including all Schedules attached hereto) and (ii) the
provisions contained in any effective Specific Order.
“Allowed Laytime” has the meaning set forth in Sub Clause 7(1.2) or Sub Clause
7(2.3) as the case may be.
“Arrival Period” means, with respect to a Specific Order, the range of time specified
in that Specific Order which is the period when the arrival of the LNG Ship at the PBS
(or its equivalent) is scheduled.
“BTU” means a British thermal unit, being the amount of heat equal to 1,055.06 Joule.
“Business Day” means any day (other than a Saturday and a Sunday) on which banks
generally are open for business in the country of Buyer.
“Cargo Underdelivery Amount” has the meaning set forth in Sub-Clause 4(4).
“Confidential Information” has the meaning set forth in Sub-Clause 18(2).
“Day” means a period of twenty-four (24) consecutive hours commencing at 00.00
hours GMT (Greenwich Meridian Time) on any calendar day.
“Deemed Delivery Amount” has the meaning set forth in Sub-Clause 4(3).

“Delivery Point” means the point at the Discharge Port where the outlet flanges of the
unloading lines of the LNG Ship connect with the inlet flanges of the unloading lines
of the LNG Receiving Facilities.
“Demurrage” has the meaning set forth in Sub-Clause 7(8) and is payable at the rate
set forth in the Specific Order.
“Discharge Port” means, with respect to a Specific Order, the port where the LNG
shall be unloaded, as stated in that Specific Order.
“Dispute” has the meaning set forth in Sub-Clause 15(2).
“Estimated Treating Costs” has the meaning set forth in Sub-Clause 5(2).
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“ETA” means, with respect to a given LNG Ship, the estimated time of arrival of such
LNG Ship at the Discharge Port.
“Euro(s)” or “EUR” means the single legal currency adopted by those member states
of the European Union participating in the third stage of the Economic and Monetary
Union.
“European Union” means the European Union as established by the treaty of Rome
dated 25 March 1957 (as amended by subsequent treaties) and comprising each
member state.
“Execution Date” means the date of this Master EX-SHIP LNG Sales Agreement.
“Expert” means an independent expert appointed to resolve a dispute of a technical
nature between the Parties pursuant to Sub-Clause 8(7).
“EX-SHIP” means Delivered Ex-Ship (DES) as per Incoterms 2000 (International
Rules for the Interpretation of Trade Terms, as published by the International Chamber
of Commerce, edition 2000), as modified herein. Should any specific provision of this
Master EX-SHIP LNG Sales Agreement or of a Specific Order conflict with the terms
contained in the Incoterms 2000 definition, then the specific provision of the
Agreement shall prevail.
“EX-SHIP Certificate of Quality on Unloading” has the meaning set forth in SubClause 8(3), which certificate shall be substantially in the form set forth in Schedule F.
“EX-SHIP Certificate of Volume on Unloading” has the meaning set forth in SubClause 8(2), which certificate shall be substantially in the form set forth in Schedule E.

“Force Majeure” has the meaning set forth in Sub-Clause 13(1).
“Force Majeure Notice” has the meaning set forth in Sub-Clause 13(1).
“Gross Heating Value (Volume Based)” means depending upon the customary units
of measurement used at the place where it is calculated (a) the number of MJ produced
by the complete combustion at a constant absolute pressure of one decimal zero one
three two five (1.01325) bar of one (1) Standard Cubic Metre of gas at a temperature
of fifteen (15) degrees Celsius with excess air at the same temperature and pressure as
the gas when the products of combustion are cooled to fifteen (15) degrees Celsius and
when the water formed by combustion is condensed to the liquid state and the products
of combustion contain the same total mass of water vapour as the gas and air before
combustion; and for avoidance of doubt calorific value shall be real as defined in ISO
6976:1995 or (b) the quantity of heat, expressed in BTU, produced by the complete
combustion in air of one (1) Cubic Foot of anhydrous gas, at a temperature of sixty
(60) degrees Fahrenheit and an absolute pressure of fourteen decimal six nine six
(14.696) pounds per square inch, with the air at the same temperature and pressure as
the gas, after cooling the products of the combustion to the initial temperature of the
gas and air and after condensation of the water formed by combustion.
“Gross Heating Value (Mass Based)” means when expressed in MJ/kg, the quantity
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of heat produced by the complete combustion in dry air of one (1) kilogram mass of
dry gas and the condensation of all the water formed, with the initial and final
temperature and pressure being fifteen (15) degrees Celsius and one hundred one
decimal three two five (101.325) kilopascals respectively or (b) the quantity of heat,
expressed in BTU/lbm, the quantity of heat produced by the complete combustion in
dry air of one (1) pound mass of dry gas and the condensation of all water formed,
with the initial and the final temperature and pressure being sixty (60) degrees
Fahrenheit and an abolute pressure of fourteen decimal six nine six (14.696) pounds
per square inch respectively.
“ICC” means the International Chamber of Commerce.
“ICC Court” means the Court of Arbitration of the International Chamber of
Commerce.
“Independent Surveyor” means an independent surveyor appointed pursuant to SubClause 8(6) to witness the unloading and the calculation of the Quantity Delivered.
“International Standards” means the international standards and practices applicable
to the ownership, design, equipment, operation or maintenance of LNG vessels and
liquefaction, storage facilities and unloading terminals established by:
(a) The International Maritime Organisation (IMO), the Oil Companies International
Marine Forum (OCIMF), or the Society of International Gas Tanker and
Terminal Operators (SIGTTO); or

(b)

Any other internationally recognised agency or organisation with whose
standards and practices it is customary for reasonable and prudent owners or
operators of such vessels or of such facilities and terminals to comply.

“Isle of Grain Terminal” means the LNG Receiving Facilities known as the Isle of
Grain LNG Terminal, located in at the Isle of Grain, Kent, England, where Buyer or
Buyer’s Affiliates owns capacity rights, fully available for the berthing of LNG ships,
the unloading, receiving and storing of LNG, and the regasification and send out of
LNG, where Buyer or Buyer’s Affiliates have a terminal use agreement or other
enforceable right of access and use.
“Joule” means the derived “SI unit of quantity of heat J” as defined in “ISO 1000 SI
units and recommendations for the use of their multiples and of certain other units”.
“kWh” means a quantity of energy equal to three decimal six million (3.6 x 106)
Joules.
“Laytime” has the meaning set forth in Clause 7.
“LNG” means liquefied natural gas, complying with the specifications set out in SubClause 5(1), being a mixture of hydrocarbons produced at Seller’s Facilities.
“LNG Capacity” means, with respect to a Specific Order, the LNG shipping gross
capacity of the LNG Ship, expressed in cubic meters, as stated in that Specific Order.
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“LNG Receiving Facilities” means the facilities at the Discharge Port for arrival and
berthing of LNG Ships and the receipt, storage and regasification of LNG.
“LNG Ship” means, with respect to a Specific Order, the vessel designed, constructed,
equipped and maintained to load, carry and deliver LNG, nominated in that Specific
Order and used by Seller pursuant to this Agreement.
“Loading Port” means, with respect to a Specific Order, the port where the LNG shall
be loaded, as stated in that Specific Order.
“MARPOL” means the IMO’s International Convention for the Prevention of
Pollution from Ships 1973, as modified by the Protocol of 1978 relating thereto (the
“MARPOL 73-78 Convention”), and as supplemented by amendments to the
MARPOL 73-78 Convention entering into force from time to time.

“MJ” means one million (1,000,000) Joules.
“MMBtu” means one million (1,000,000) Btu.
“MWh” means one thousand (1000) kWh.
“Natural Gas” means a combustible mixture of hydrocarbon gases with or without
inert and/or impurities of which the major component shall be methane and which is in
the gaseous phase at a pressure of one hundred one thousand, three hundred twentyfive (101,325) Pascals and at the temperature of zero degree Celsius (0°C).
“Net Proceeds” has the meaning set forth in Sub-Clause 4(3).
“Nominal Quantity” means, with respect to a given cargo of LNG delivered under
this Agreement, the nominal quantity specified in the Specific Order applicable to such
cargo.
“Normal Cubic Meter” or “Nm3” of Natural Gas means the quantity of dry real
Natural Gas which at zero (0) degree Celsius and at an absolute pressure of one
decimal zero one three two five (1.01325) bar and when free of water vapor occupies
the volume of one (1) cubic meter.
“Notice of Arrival” or “NOA” means a notice given, substantially in the form set
forth in Schedule C, by the LNG Ship, as defined in Sub-Clause 7.1.1.
“Notice of Readiness” means a notice given, substantially in the form set forth in
Schedule D, by the LNG Ship to the operator of the LNG Receiving Facilities as
defined in Sub-Clause 7(1.1) (or 7(2.2) if the Discharge Port is at Isle of Grain
Terminal or at the US LNG Terminals).
“Party” means either Buyer or Seller.
“Payee” has the meaning set forth in Sub-Clause 10(4).
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“Payor” has the meaning set forth in Sub-Clause 10(4).
“Person” includes any natural person, corporation, company, partnership (general or
limited), limited liability company, business trust, governmental authority or other
entity or association.
“PBS” means the customary pilot boarding station or the customary alternative waiting
area as determined by the proper port authorities at the Discharge Port.

“Quantity Delivered” means the quantity of energy expressed in MMBtu contained in
a cargo of LNG unloaded under a Specific Order as per the EX-SHIP Certificate of
Volume on Unloading and the EX-SHIP Certificate of Quality on Unloading.
“Reasonable and Prudent Operator” refers to the standard of care to be exercised by
a Party in performing its obligations hereunder and means the degree of diligence,
prudence and foresight reasonably and ordinarily exercised by an experienced operator
engaged in the same line of business under the same or similar circumstances and
conditions having due consideration to the interests of the other Party.
“Rules” means the Rules of Arbitration of the International Chamber of Commerce.
“Seller’s Facilities” means the liquefaction plant, storage and loading facilities at the
Loading Port.
“Specific Order” means the agreement entered into, from time to time, by the Parties
substantially in the form set forth in Schedule A to this Agreement, such document
being a confirmation of additional terms and conditions applicable to the sale and
purchase of a specific quantity of LNG.
“Specifications” has the meaning set forth in Sub-Clause 5(1).
“SOLAS” means the International Convention for the Safety of Life at Sea, 1974, and
the related Protocol of 1978, both as supplemented by amendments entering into force
from time to time.
“Standard Cubic Feet” or “Scf” means, in relation to gas, the quantity of dry real
gas, at a temperature of sixty (60) degrees Fahrenheit and an abolute pressure of
fourteen decimal six nine six (14.696) pounds per square inch respectively.
“Standard Cubic Metre” or “Sm3” means, in relation to gas, the quantity of dry real
gas, at a temperature of fifteen (15) degree Celsius and a pressure of one hundred one
decimal three two five (101.325) kilopascals absolute contained in a volume of one
(1) cubic metre.
“STCW” means the International Convention on Standards of Training, Certification
and Watchkeeping for Seafarers, 1978, as amended 1995.
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“Taxes” has the meaning set forth in Sub-Clause 11(2).
“USD” or “US$” means the legal currency of the United States of America.

“US LNG Terminals” means the LNG Receiving Facilities known as the Port Qasim
LNG Terminal, located in Cameron Parish, Louisiana, and any other terminal in North
America where Buyer or Buyer’s Affiliates owns capacity rights, fully available for
the berthing of LNG ships, the unloading, receiving and storing of LNG, and the
regasification and send out of LNG, where Buyer or Buyer’s Affiliates have a terminal
use agreement or other enforceable right of access and use.
“Wobbe Index Value” equals the superior calorific value on a volumetric basis at the
following specified conditions (15 °C; 1.01325 bar) for the combustion and at (15 °C;
1.01325 bar) for volume divided by the square root of the relative density at the same
specified metering conditions (ISO 6976: 1995).
1(2)

Except as otherwise defined or for deliveries into the United States where the
United States customary units shall be used, units of measurements and then prefixes
shall be based on the metric system in accordance with ISO 1000: 1992 or any later
version “SI Units and recommendations for the use of their multiples and certain other
units”.

1(3)

Unless otherwise provided in this Agreement, words denoting the singular shall
have the corresponding meaning when used in the plural and vice-versa. References to
any gender include all others if applicable in the context.

1(4)

The index and headings to Clauses are inserted for convenience of reference only
and shall not affect the construction of this Agreement.

1(5)

If any specific provision of a Specific Order conflicts with the terms contained in
this Master EX-SHIP LNG Sales Agreement, then the specific provision of the
Specific Order shall prevail.

2.

SALE AND PURCHASE; SPECIFIC ORDERS

2(1)

This Agreement applies to the sale and purchase of LNG; provided, however, that
neither Party shall have any obligations or liabilities with respect to the sale or
purchase of a specific quantity of LNG unless and until both Parties have executed a
Specific Order with respect to such specific quantity of LNG.

2(2)

In accordance with the terms of this Agreement, Seller agrees to sell and deliver
LNG to Buyer and Buyer agrees to purchase, receive and pay Seller for the Quantity
Delivered under a Specific Order or pay for the Nominal Quantity pursuant to SubClause 4(3).

2(3)

The LNG Ship shall be provided by Seller, as specified in the relevant Specific
Order and at its expense, for the delivery of LNG pursuant to this Agreement. Except
as otherwise agreed in the relevant Specific Order, LNG shall be sold in full and
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complete cargoes.
3.

QUANTITY
The number of full cargoes of LNG to be sold and purchased under this
Agreement shall be specified in the relevant Specific Order(s) executed by the Parties
pursuant to this Agreement.

4.

DELIVERY SCHEDULE

4(1)

If the LNG Ship issues its Notice of Arrival at the PBS of the Discharge Port (or
its Notice of Readiness in the case of Discharge Port being at the Isle of Grain
Terminal or at the US LNG Terminals), during the Arrival Period specified in the
Specific Order, (i) as between LNG cargoes being purchased or to be received by
Buyer, Buyer shall ensure that the LNG Ship has the highest priority in berthing that is
available to Buyer under its terminal use agreement (or any other applicable agreement
giving Buyer capacity rights at the LNG Receiving Facilities) with the operator of the
LNG Receiving Facilities, (ii) Seller shall deliver LNG to Buyer at the Delivery Point;
and (iii) Buyer shall receive LNG at the LNG Receiving Facility in accordance with
the usual procedures for such LNG Receiving Facility.

4(2)

In case the LNG Ship issues its Notice of Arrival (or Notice of Readiness if at the
Isle of Grain Terminal or at the US LNG Terminals) before or after the Arrival Period
but within forty-eight (48) hours of the Arrival Period, Buyer shall make all reasonable
endeavours to berth the LNG Ship as soon as practicable following the issuance of the
Notice of Arrival (or Notice of Readiness if at the LNG Terminal).

4(3)

If Buyer fails, for any reason other than Force Majeure or Adverse Weather
Conditions or the default of the Seller, to receive an LNG cargo in accordance with the
provisions of this Agreement, Seller and Buyer shall use reasonable efforts to find a
mutually and acceptable arrangement. In case the Seller and Buyer are unable to agree
in good faith within a period of forty-eight (48) hours after the expiry of the Arrival
Period, or such longer period as the Parties may agree to, on a date and time for
berthing the LNG Ship and unloading the LNG cargo at the LNG Receiving Facilities,
then the LNG Ship shall be entitled to depart from the Discharge Port and Seller shall
be entitled to receive liquidated damages from Buyer (the “Deemed Delivery
Amount”). The Deemed Delivery Amount shall be paid by Buyer in accordance with
Clause 10 and shall be calculated as: (P x Q) where P is the Price as defined in the
relevant Specific Order applicable to such cargo, and where Q is the Nominal Quantity
specified in the Specific Order.

Payment of the Deemed Delivery Amount, in addition to Demurrage, if any, shall
be Seller’s sole and exclusive remedy in damages for the failure by Buyer to receive
LNG. In the event Seller is able to complete a sale of the LNG cargo that Buyer failed
to receive to a third party, Buyer shall be entitled to receive the net proceeds of such
sale realized by Seller from such third party (being the total proceeds received from the
sale to such third party less all fees, commissions, duties, expenses and costs of sale,
and other LNG Ship expenses (including but not limited to bunkering and hire) over
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and above those costs which would have been incurred in transporting the cargo to
LNG Receiving Facilities (the “Net Proceeds”); provided, however, that if the Net
Proceeds exceed the total amount paid or payable by Buyer in respect of such cargo,
the difference between such Net Proceeds and the amount paid or payable by Buyer
shall be retained by Seller for its own account.
4(4)

If for any reason other than Force Majeure or Adverse Weather Conditions or
Buyer’s default, Seller is unable or fails to deliver an LNG cargo to Buyer in
accordance with the provisions of this Agreement, Seller and Buyer shall use
reasonable efforts to find a mutually and acceptable arrangement. In case the Seller
and Buyer are unable to agree in good faith within a period of forty-eight (48) hours
after the expiry of the Arrival Period, or such longer period as the Parties may agree to,
on a date and time for berthing the LNG Ship and unloading the LNG cargo at the
LNG Receiving Facilities, then Seller shall pay to Buyer, in accordance with Clause
10, damages (the “Cargo Underdelivery Amount”) as defined in the Specific Order.
Payment of the Cargo Underdelivery Amount shall be Buyer’s sole and exclusive
remedy for the failure by Seller to deliver any cargo and Seller shall not be obliged to
sell or deliver any replacement cargo to Buyer.

5.

QUALITY

5(1)

The LNG sold hereunder shall, at the time of unloading at the Discharge Port,
comply with the quality specifications (“Specifications”) set forth in the Specific Order
applicable to such cargo of LNG.

5(2)

After completion of loading, if, in the opinion of Seller, the quality of the LNG
may fail to comply with the Specifications, Seller shall notify Buyer of the expected
quality of the LNG (at the time of unloading) as soon as reasonably practicable. Buyer
shall provide Seller, promptly after the reception of the above
mentioned notification, with a reasonable and documented estimate of the costs to treat
the LNG (if such treatment is possible) and the costs to remedy any direct damage to
the LNG Receiving Facilities arising from the LNG being unloaded there (“Estimated
Treating Costs”). If Seller accepts to pay such Estimated Treating Costs, then, subject
to the agreement of the operator of the LNG Receiving Facilities, the Buyer shall have
the obligation to accept the cargo subject to the cargo being treated as agreed; payment
of actual documented treating costs up to the Estimated Treating Costs, shall constitute
Buyer’s sole and exclusive remedy for any damages arising from the LNG not
complying with the Specifications. If after completion of unloading, such cargo was
indeed to comply with the Specifications, Seller shall be relieved of its obligation to
pay Estimated Treating Costs. If it is not possible to treat the LNG or the Seller does
not accept to pay the Estimated Treating Costs then the Buyer shall have the right to
reject that cargo and in such case the Seller shall pay the Buyer the Cargo
Underdelivery Amount.

5(3)

In the event that it is discovered at the time of unloading, excluding the situation
described in 5(2), that the quality of LNG as per EX-SHIP Certificate of Quality on
Unloading materially fails to comply with the Specifications applicable to such cargo
if ascertained before completion of unloading or the issuance of the Ex-Ship
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Certificate of Quality on Unloading, Seller agrees to reimburse Buyer for any
reasonable actual documented direct costs incurred by Buyer in treating such LNG
received at the LNG Receiving Facilities and in remedying any direct damage to the
LNG Receiving Facilities (including any amount for which the Buyer may be liable to
the operator of the LNG Receiving Facilities) arising from the LNG being unloaded
there, by reason of it being out of Specifications.
In the above circumstances the Buyer shall be obliged to accept the LNG still to
be delivered unless the operator of the LNG Receiving Facilities has refused to accept
the LNG by reason of its being out of the Specifications, after Buyer having duly used
reasonable efforts to cause the operator of the LNG Receiving Facilities to accept each
cargo of LNG that can be processed at the LNG Receiving Facilities, in which case
Buyer shall have the right to reject the remaining LNG, subject to the LNG Ship can
operate and leave the berth safely.
5(4)

Buyer shall promptly invoice Seller for amounts due under Sub-Clause 5(2).
Seller shall pay Buyer in immediately available funds within ten (10) Business Days
after receipt of such invoice.
Any payments paid by Seller and due under Sub-Clause 5(2) shall be Buyer’s sole and
exclusive remedy for Seller’s failure to comply with the Specifications.

Page 12

6.

SHIPPING AND LNG RECEIVING FACILITIES

6(1)

Seller shall, during the term of this Agreement, cause the LNG Ship to be
provided, maintained and operated in good working order, such that Seller is able to
fulfil its obligations under this Agreement and shall give Buyer a reasonable
opportunity to vet and inspect the LNG Ship at Buyer’s sole risk and costs. Seller shall
cause the LNG Ship to be maintained, operated, equipped and manned at all times
throughout the period of supply of LNG pursuant to a Specific Order so as to be able
to meet all applicable laws, requirements of the country of LNG Ship registry and of
the authorities of the Discharge Port (including the International Ship and Port
Facilities Security Code and in the US, the Maritime Transportation Security Act of
2002), the requirements of LNG Receiving Facilities (applicable to all users of such
facility on a non-discriminatory basis) and maritime regulations of the International
Maritime Organisation (IMO) and STCW (or other applicable International Standards
as may be issued in replacement thereof) required in the countries in which the LNG
Ship will call, and the industry recommendations and guidelines of the Oil Companies
International Marine Forum (OCIMF) and the Society of International Gas Tanker &
Terminal Operators (SIGTTO). In that respect Seller shall ensure that the LNG Ship
(i) complies in all respects with the standards established by SOLAS, the International
Management Code for the Safe Operation of Ships and for Pollution Prevention (ISM
Code), the International Code for the Construction and Equipment of Ships Carrying
Liquefied Gases in Bulk (IGC Code), (ii) has discharge and emission levels within
MARPOL guidelines and (iii) is designed and constructed in accordance with the rules
and regulations of, and maintained in class with a member of the International
Association of Classification Societies (IACS).

6(2)

Buyer shall, at all times throughout the period of supply of LNG pursuant to a
Specific Order, cause the LNG Receiving Facilities to be maintained and operated in
good working order and in a safe and efficient manner and shall use reasonable
endeavours to give Seller an opportunity to inspect at its sole risk and cost, the LNG
Receiving Facilities.
The LNG Receiving Facilities shall include a line for vaporized gas, so that the
unloading can be undertaken in a safe manner. Seller and Buyer shall agree on the
conditions as to quantity, rate, pressure and temperature with regard to the capability
of the relevant facilities to ensure safe unloading, as the case may be.

6(3)

Prior to the execution of any Specific Order, Buyer shall provide Seller with the
specifications of the LNG Receiving Facilities, Seller shall provide Buyer with the
specification of the LNG Ship and Buyer and Seller shall confirm that the LNG Ship is
compatible with the LNG Receiving Facilities. The Parties will provide each other
reasonable assistance in making such determination. Execution of the
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relevant Specific Order shall constitute acknowledgement by Buyer and Seller that, as
of the date of execution of such Specific Order, the LNG Ship and the LNG Receiving
Facilities are compatible with each other. Following such acknowledgement, neither
Party shall take any action that would render the LNG Ship and the LNG Receiving
Facilities incompatible with each other and, subject to any applicable laws, regulations
or governmental or port authority directives or orders, Seller shall not permit or make
any modification to the LNG Ship which could affect the compatibility with the LNG
Receiving Facilities without Buyer’s prior written consent, such consent not to be
unreasonably withheld taking into account the compatibility of the LNG Receiving
Facilities with the LNG Ship, and Buyer shall not permit or make any modification to
the LNG Receiving Facilities which could affect the compatibility with the LNG Ship
following such acknowledgement.
6(4)

If the approved LNG Ship and LNG Receiving Facilities should prove not to be
compatible, the Parties shall consult and co-operate with a view to agreeing upon a
course of action which will permit this Agreement and the applicable Specific Order to
be performed.

6(5)

Seller may, subject to prior consent of Buyer, which shall not be unreasonably
withheld provided the Buyer has been given a reasonable opportunity to inspect and
vet the ship and the ship meets its vetting requirements, substitute another LNG Ship
other than the one named in the Specific Order, provided that such LNG Ship is
compatible with the Discharge Port and the LNG Receiving Facilities.

6(6)

Subject to Clauses 7.4 and 11, all LNG Ship charges at the Discharge Port shall
be paid by Seller. This includes the use in any manner of tugs, pilots, escort vessels or
other support vessels used in connection with the safe berthing of the LNG Ship,
including such assistance or use required by the port authorities or regulations or usual
practice in the Discharge Port and the LNG Receiving Facilities (applicable to all users
of such facility on a non-discriminatory basis). All such assistance and services shall
be used by the Seller at its sole risks.
In addition, in case Buyer should request any further specific assistance, then
such expenses shall be borne by Buyer.

7.

SHIP MOVEMENTS AND UNLOADING

7(1)

General

7(1.1)

Seller shall ensure that the LNG Ship gives Buyer and the operator of the LNG
Receiving Facilities the following notices mentioning its ETA at the PBS of the
Discharge Port :
(a) on departure from the port where its last call took place;

(b) seven (7) Days prior to the ETA;
(c) seventy-two (72), forty-eight (48) and twenty-four (24) hours prior to the ETA;
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(d) the Notice of Arrival (NOA) shall be sent when the LNG Ship has arrived at the
PBS; and
(e) the Notice of Readiness shall be sent after:
(i) the LNG Ship is safely moored alongside the berth,
(ii) the measurement on board the LNG Ship and the connection of the loading
arms has taken place, and
(iii) the LNG ship has obtained all authorizations necessary to discharge such
cargo of LNG.
The notices required under paragraphs (b) and (c) hereunder shall be adapted to
comply with the requirements of the Discharge Port authorities or the operators of the
LNG Receiving Facilities as are notified to Seller by Buyer, prior to the execution of a
Specific Order.
7(1.2)

The time used in unloading the LNG Ship (“Laytime”) shall begin to count at the
earlier of:
(i)

Six hours after issuing the Notice of Arrival if the LNG Ship issues such notice
during the Arrival Period or less than six hours prior to it,

(ii)

At the time of the beginning of the Arrival Period, if the LNG Ship issues its
NOA, at least six hours before the commencement of the Arrival Period,

(iii) when the LNG Ship is safely moored and ready to discharge.
provided that:
a)

if the Discharge Port has night-time or tidal restrictions and the LNG Ship has
issued its NOA at a time of Day which does not permit the LNG Ship to
commence its voyage from the PBS to the Delivery Point under the applicable
rules or regulations applying to the Discharge Port at that time, then the LNG
Ship shall be deemed to have issued its NOA at the time when the Discharge Port
opens or permits the LNG Ship to commence its voyage from the PBS to the
Delivery Point

b)

if the LNG Ship issues its NOA after the Arrival Period, time shall begin to
count on the commencement of unloading of the LNG Ship; and

Laytime shall be deemed to be completed and time shall cease to count when the LNG
Ship passes the PBS outbound.
The Allowed Laytime under this Sub-Clause 7(1) shall be as specified in the relevant
Specific Order subject to any applicable extension. Allowed Laytime shall be extended
by the time during which proceeding from the PBS, anchorage, berthing, unloading or
proceeding to the PBS outbound is delayed or hindered by:
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(i) events of Force Majeure,

(ii) acts or omissions of Seller,
(iii) reasons attributable to the LNG Ship or her owner, operator or manager, or
(iv) reasons attributable to any employee or agent of any of the foregoing Persons
described in Sub-Clauses (ii) and (iii) above.
7(2)

Discharge Port at the Isle of Grain Terminal or at the US LNG Terminals

7(2.1)

The Seller shall give notice to the operator of the LNG Receiving Facilities, as soon as
reasonably practicable after the LNG Ship’s departure from the Loading Port, setting
out the following:
(i)

the name of the LNG Ship;

(ii) the ETA of the LNG Ship;
(iii) details of any operational deficiencies in the LNG Ship that may affect its
operations in the Discharge Port or at the LNG Receiving Facilities;
(iv) the quality, density and volume of LNG loaded;
(v)

the estimated quality, density and volume of LNG to be unloaded; and

(vi) the estimated temperature of the LNG and temperature and pressure of the
vapour in the tanks of the LNG Ship upon arrival at the LNG Receiving
Facilities;
and the Seller shall promptly inform the Buyer and the operator of the LNG Receiving
Facilities of any change in the foregoing.
The Seller shall give notice to the Buyer and to the operator of the LNG Receiving
Facilities, and shall update the latest such notice in the event of a change of ETA of
more than a specified period, as follows:

Time when notice to be given
Content of notice
96 hours before current ETA
Confirmed or updated ETA

Change of ETA
requiring updated notice
6 hours

72 hours before current ETA

Confirmed or updated ETA

6 hours

48 hours before current ETA

Confirmed or updated ETA

6 hours

24 hours before current ETA

Confirmed or updated ETA

2 hours

12 hours before current ETA

Confirmed or updated ETA

1 hour
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5 hours before ETA

Confirmed or updated ETA
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Any change

7(2.2)

When the LNG Ship has arrived at the PBS or customary anchorage at the
Discharge Port, has taken on board the pilot, has received all necessary port clearances
and is ready and able to proceed to berth and unload LNG, the Seller shall give a
Notice of Readiness to the operator of the LNG Receiving Facilities, provided,
however, that
(i)

in the event the LNG Ship arrives at the Discharge Port and gives Notice of
Readiness prior to the Arrival Period, the Notice of Readiness shall be deemed
effective at the earlier of:
(a) on the first hour of the Arrival Period; and
(b) the time at which unloading commences;

(ii) in the event the LNG Ship gives Notice of Readiness after the Arrival Period, the
Notice of Readiness shall be deemed effective when and if the operator of the
LNG Receiving Facilities notifies the Seller that the LNG Ship may proceed to
berth.
7(2.3)

The Allowed Laytime shall be as specified in the Specific Order, subject to any
applicable extension.
Allowed Laytime shall be extended by any period of delay which is caused by one or
more of the following:
(i)

reasons attributable to the Seller, the LNG Ship or her master, crew, owner or
operator; or any of the agents or contractors of any of the foregoing (such as tugs,
line boats, service boats, fire boats or other escort vessels);

(ii) events of Force Majeure;
(iii) the compliance by the LNG Ship with Discharge Port regulations;
(iv) Adverse Weather Conditions;
Laytime used shall begin to count upon Notice of Readiness being given or (if later)
becoming effective in accordance with Sub-Clause 7(2.2) and shall continue to run
until the time at which the last unloading arm is disconnected and the LNG Ship is
cleared for departure and is able to depart.
If any problem occurs or is foreseen to occur so as to cause delay to the LNG Ship in
berthing, unloading or departing, the Seller, the Buyer and the operator of the LNG
Receiving Facilities shall discuss it in good faith and use their reasonable endeavours
to minimise or to avoid the delay, and at the same time shall co-operate with each
other to find counter measures to minimise or to avoid the occurrence of any similar
delay in the future.
7(3)

Upon the proper issuance by the LNG Ship of the Notice of Arrival (or Notice of
Readiness in the case of unloading at the Isle of Grain Terminal or at
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the US LNG Terminals), and subject to the provisions of Clause 4, (i) Seller shall
cause the LNG Ship to be berthed at the berth designated by the operator of the LNG
Receiving Facilities, and (ii) Buyer shall co-operate and or cause the operator of the
LNG Receiving Facilities to cooperate, in the LNG Ship being so berthed. If requested
by Seller, Buyer shall endeavour to provide assistance to Seller, at Seller’s cost, in
clearing the formalities required by the relevant authorities.
7(4)

Buyer shall exercise due diligence in arranging for the unloading of the LNG
Ship at a safe berth, which Buyer shall provide free of charge to Seller. A safe berth
being one which the LNG Ship can safely reach and leave and at which it can lie and
unload, always safely afloat and safety moored alongside. The foregoing Sub-Clause
shall not be construed to relieve the master of the LNG Ship from his obligations in
respect of the safety of the LNG Ship and its crew.

7(5)

Buyer shall commence unloading or cause it to be commenced as soon as
practicable after the completion of berthing and shall complete unloading or cause it to
be completed safely, effectively and expeditiously. Seller shall cooperate and cause the
operator or manager of the LNG Ship to cooperate in such unloading. Seller shall be
entitled to retain the volume of LNG heel specified in the Specific Order.

7(6)

Seller shall cause the LNG Ship to depart safely and expeditiously from the berth
as soon as practicable after the completion of unloading, and thereafter to proceed
expeditiously to pass the PBS outbound.
Buyer shall co-operate, in a safe and expeditious departure of the LNG Ship from the
berth.

7(7)

If any problem occurs or is foreseen to occur which will or may cause delay to
the LNG Ship in berthing or unloading or departing, Buyer and Seller shall discuss it
in good faith and use reasonable efforts to minimize or to avoid the delay.

7(8)

If Laytime used exceeds the Allowed Laytime as specified Sub-Clause 7(1) or
7(2) as the case may be, Buyer shall pay Demurrage to Seller at the daily rate specified
in the Specific Order pro rata for every day, or part thereof.

8.

MEASUREMENT, SAMPLING AND TESTING

8(1)

Promptly after the completion of each loading of an LNG Ship at the Loading
Port for a delivery under this Agreement, Seller shall notify Buyer, for operational
purposes, by facsimile, of the quantity of LNG loaded, including its Gross Heating
Value (Volume Based), hydrocarbon composition, density and trace levels.

8(2)

The volume in cubic meters of LNG of each shipment shall be measured at the
Delivery Point by or on behalf of Seller following the procedures described in
Schedule B. Seller shall, within twenty-four (24) hours following the completion of
unloading, notify Buyer of the volume of LNG unloaded (the “EX-SHIP Certificate of
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Volume on Unloading”).
8(3)

The Gross Heating Value (Volume Based) of the LNG in each cargo shall be
determined on unloading by the operator of the LNG Receiving Facilities of the
Discharge Port by the method described in Schedule B. Buyer shall, within forty-eight
(48) hours following the completion of unloading, notify Seller of the quality (the
“EX-SHIP Certificate of Quality on Unloading”), or cause it to be notified to Seller.
Buyer shall collect two (2) spot samples and retain samples for a period of at least
thirty (30) Days after Buyer’s notification.

8(4)

Buyer shall calculate the Quantity Delivered or cause it to be calculated, using
the results derived from the procedures specified in Sub-Clauses 8(2) and 8(3), and the
method described in Schedule B. Buyer shall promptly notify such Quantity Delivered
or cause it to be notified to the Seller. Such notification shall include all data and
documents necessary to support the calculation of the Quantity Delivered.

8(5)

Either Party may have at its sole risk and cost a representative present to witness
the measurement, sampling and testing of LNG.

8(6)

The Parties shall appoint a mutually acceptable Independent Surveyor to witness
the unloading of each cargo of LNG and the calculation of the Quantity Delivered.
Such Independent Surveyor shall be qualified by education, experience and training to
monitor such LNG activity. The cost to engage such Independent Surveyor shall be
equally shared by Seller and Buyer.

8(7)

If, as to the results obtained pursuant to Sub-Clauses 8(2), 8(3) or 8(4), either
Party notifies a disagreement to the other Party, then the Parties shall jointly appoint an
Expert. Such person shall be qualified by education, experience and training to
determine the matter in dispute. Such person shall be required to fully disclose any
interest or duty that conflicts or may conflict with his function under such
appointment. Upon such disclosure, the Parties may appoint such person as an Expert
only upon the prior written consent of both Parties in light of such conflicting interest
or duty.
If, within twenty-one (21) Days of receipt of the notification of disagreement, the
Parties fail to jointly appoint an Expert, either Party shall have the right to request the
International Chamber of Commerce’s International Center for Expertise to

appoint such Expert. Such Expert shall act as an independent expert and not as an
arbitrator and his findings of fact, which shall be rendered within ninety (90) Days of
his appointment, shall be final and binding on the Parties save in case of fraud or
manifest error or the failure by the Expert to disclose any relevant interest or duty
which conflicts or may conflict with his appointment. The cost to engage such Expert
shall be shared equally by Seller and Buyer. At the end of the process, the losing Party
– if any – shall reimburse the other Party for the total amounts it has paid.
If a Party fails to comply with the decision of the Expert within thirty (30) Days of
receipt thereof, then on the request of any Party, the disagreement shall be submitted to
binding arbitration in accordance with Sub-Clause 15(2). The findings of fact of the
Expert shall be binding on the arbitral tribunal except in the case of fraud or manifest
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error or the failure by the Expert to disclose any relevant interest or duty which
conflicts or may conflict with his appointment. The full cost of the arbitration
(including the reasonable attorneys’ fees of both Parties) shall be borne by the Party
that fails to comply with the decision of the Expert, unless there is a finding of fraud or
manifest error or the failure by the Expert to disclose any relevant interest or duty
which conflicts or may conflict with his appointment.
If the Expert does not render a decision within ninety (90) Days of his appointment, at
the request of any Party prior to the issuance of such decision, a new Expert shall be
appointed under the provisions of this Agreement and upon acceptance of appointment
by such new Expert, the appointment of the previous Expert shall cease.
9.

TRANSFER OF TITLE AND RISK
The title, the risk of loss and damage and any liabilities resulting from the LNG sold
and purchased under this Agreement shall remain with Seller until transferred to Buyer
upon delivery of the LNG by Seller at the Delivery Point.
The title, the risk of loss and damage and any liability resulting from Natural Gas
vapour returned to the LNG Ship during unloading of LNG shall pass from Buyer to
Seller as it passes the point at which the outlet flange of the vapour return line of the
LNG Ship connects with the inlet flange of the vapour return line of the LNG
Receiving Facilities.

10.

PRICE AND PAYMENT

10(1)

The price (“Price”) of LNG sold under this Agreement shall be specified in the
relevant Specific Order.

10(2)

The amount payable by Buyer to Seller for each cargo of LNG sold under this
Agreement shall be calculated by multiplying the Quantity Delivered as notified
pursuant to Sub-Clause 8(4) by the Price specified in Sub-Clause 10(1), subtracting
from the result the amount, if any, due from Seller to Buyer under Sub-Clause 5(2).
The amount payable shall be increased by the Demurrage due from Buyer to Seller, if
any, as specified in Sub-Clause 7(8).

10(3)

Prior to the arrival of the LNG Ship at the Discharge Port, Seller or its
representative shall furnish to Buyer any and all other documents concerning the
cargo, as may reasonably be requested by Buyer, for the purposes of customs clearance
at the Discharge Port.
Promptly following the completion of unloading or if Buyer fails to take delivery
pursuant to Sub-Clause 4(3), Seller shall send to Buyer an invoice showing the amount
payable calculated pursuant to Sub-Clause 10(2) together with the relevant supporting
documents mentioned in Sub-Clause 8(4).
If Seller becomes obligated to pay Buyer any amount under Sub-Clause 4(4), Buyer
shall send to Seller an invoice showing the amount payable pursuant to Sub-Clause
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4(4).
If the LNG has a European Union origin, Seller shall provide Buyer a document
certified by the customs of the country in which such LNG has been imported, in order
to testify that the Quantity Delivered has a European Union origin.
10(4)

Upon receipt of an invoice pursuant to Sub-Clause 10(3), the Party receiving
such invoice (the “Payor”) shall pay the amount payable under such invoice within
twenty (20) Business Days from the date of receipt of such original invoice sent
pursuant to Sub-Clause 10(3). Payment shall be made by wire transfer in the currency
agreed upon in the Specific Order, free of all charges and without asserting any set-off
or counter-claim or making any deduction into a bank account nominated by the Party
submitting such invoice (the “Payee”).

10(5)

If, by the operation of any provision of Sub-Clause 8(7), the Quantity Delivered
is not immediately determined as final, then Seller shall provide Buyer with a
preliminary invoice as soon as practicable after the completion of unloading. Such
preliminary invoice shall be issued showing the provisional Quantity Delivered, as
estimated in good faith by the Seller, and/or the provisional price. Buyer shall pay such
preliminary invoice in accordance with Sub-Clause 10(4). After final determination of
the Quantity Delivered, and/or after the determination of the final LNG price, which
shall not be unreasonably delayed, Seller shall promptly provide Buyer with a final
invoice and the appropriate adjustment payment (including interest as calculated under
Sub-Clause 10(7)) shall be made by Buyer or Seller (as applicable) to the other within
twenty (20) Business Days from the date of receipt of the final invoice by Buyer.

In the event the Payor disputes an invoice, it shall nevertheless make provisional
payment of one hundred percent (100%) of the total amount thereof and shall
immediately notify the Payee of the reasons for such disagreement, except that in the
case of an obvious or manifest error or fraud in computation, the Payor shall pay the
correct amount after disregarding such error or fraud. An invoice may be contested by
the Payor, or modified by the Payee, by written notice delivered to the other Party
within a period of sixty (60) Days after such receipt or sending, as the case may be. If
no such notice is served, such invoice shall be deemed correct and accepted by both
Parties. Promptly after resolution of any Dispute as to an invoice pursuant to SubClause 15(2), the amount of any overpayment or underpayment shall be paid by Seller
or Buyer, as the case may be, to the other Party, together with interest thereon at the
rate and conditions provided in Sub-Clause 10(7).
10(6)

If Buyer or Seller, as the case may be, fails to pay the other Party an amount due
under any invoice or under the terms of this Agreement by the due date for payment,
such non-paying Party shall pay interest thereon to the other Party for the period
commencing on and including the next Day following the due date up to and including
the Day when payment is made. Interest shall be calculated at the rate of two percents
(2%) above:

10(7)

(a) the Euribor as quoted on the date when payment was due or, in case the
Euribor is not available on such date on the first following date when such
rate is published, if payment has to be made in Euros; where Euribor means
the rate of interest per annum published by the European Central Bank for
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deposits in Euros for a three (3) month period representing the Euros
interbank offered rates for this currency.;
(b) the Libor as quoted on the date when payment was due or, in case the Libor
is not available on such date on the first following date when such rate is
published, if payment has to be made in USD; where Libor means the rate
of interest per annum published by the British Bankers Association for
deposits in USD for a three (3) month period.
Interest shall be calculated on the basis of a three hundred sixty-five (365) Days per
year and shall be paid on the date when payment of the amount due is made.
TAXES AND CHARGES
11.

All Taxes (as defined in Sub-Clause 11(2) below) related to a sale transaction
covered by this Agreement arising in the country where the LNG Receiving Facilities
are located shall be paid or borne by Buyer. Buyer shall reimburse Seller for any such
Taxes, which Seller is obliged to pay. All Taxes related to a transaction covered by this
Agreement arising in the country of the Loading Port shall be paid or borne by Seller.
Seller shall reimburse Buyer for any such Taxes, which Buyer is obliged to pay.

11(1)

11(2)

In this Clause, “Taxes” means all taxes (excluding any income tax), charges,
royalties, duties or other imposts whatsoever levied by a government or duly
constituted authority on the LNG sold, hereunder or on the Natural Gas from which it
was derived or in respect of the act, right or privilege of producing, processing or
selling that LNG or Natural Gas.

12.

PERMISSIONS AND APPROVALS

12(1)

Seller shall obtain or cause to be obtained all necessary permissions,
authorizations, approvals and other requirements necessary to enable it to perform its
obligations under this Agreement.

12(2)

Buyer shall obtain or cause to be obtained all necessary permissions,
authorizations, approvals and other requirements necessary to enable it to perform its
obligations under this Agreement.

12(3)

If all the permissions and approvals described in Sub-Clauses 12(1) and 12(2) are
not obtained prior to the execution of a Specific Order, Seller and Buyer shall consult
in good faith.

13.

FORCE MAJEURE

13(1)

A Party is not liable for a failure to fulfill an obligation under this Agreement
(other than an obligation to pay money due) and is not in breach of this Agreement, if
and to the extent to which fulfilment has been delayed, interfered with or prevented by
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Force Majeure, which shall be defined as any circumstance whatsoever that is beyond
the reasonable control of the Party affected. The Party claiming Force Majeure shall
give to the other Party, as soon as practicable after such Force Majeure occurs, notice
of such Force Majeure (the “Force Majeure Notice”). Such Force Majeure Notice shall
include in detail all information available about the circumstances, the relevant facts
and consequences, and a statement of the steps and time believed necessary to remedy
the Force Majeure situation, and shall reasonably allow access to its facilities affected
by or relating to the Force Majeure for a site inspection if desired, at the expense and
risk of the Party examining the site.
In this Agreement, provided the aforementioned requirements are met (including
the requirement that the Force Majeure event be beyond the reasonable control of the
claiming Party), “Force Majeure” includes but is not limited to:
(a) acts of God, lightning, storm warnings, fog restrictions, earthquakes, fires, floods,
shipwreck, navigational and maritime perils, explosions, acts of the public
enemy, wars, civil and military disturbances, blockades, insurrections, riots,
epidemics, quarantine restrictions;

(b) the compliance by the Party affected with an act, order or demand of an
international, national, port, transportation, local or other authority or agency or
of any body or Person purporting to be or act for such an authority or agency;
(c) a strike or any other kind of labor dispute;
(d) in the case of Seller, any circumstances relating to the loading of the LNG Ship at
the Loading Port and/or the Seller’s Facilities or relating to the transport of the
LNG, and which affect the ability of Seller to deliver the LNG at the LNG
Receiving Facilities; and
(e) in the case of Buyer, any circumstances, relating to the unloading of the LNG at
the LNG Receiving Facilities or at the high pressure Natural Gas transmission
pipeline directly connected to the LNG Receiving Facilities, which affect the
ability of Buyer to receive and/or unload the LNG at the LNG Receiving
Facilities.
Each of paragraphs (a), (b), (c), (d) and (e) of this Sub-Clause 13(1) shall be read and
construed independently.
13(2)

In case of a Force Majeure situation, any Party claiming Force Majeure shall use
reasonable endeavors:
(a) to eliminate the circumstance of Force Majeure relied on to enable it to resume
full performance of its obligations; and
(b) to minimize the effects of the circumstance of Force Majeure; provided, however,
that (i) such Party claiming Force Majeure shall not be obliged to take any steps
which would be beyond its control or would not be taken by a Reasonable and
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Prudent Operator and (ii) a strike or any other kind of labor dispute may be
settled by the Party concerned at its absolute discretion.
13(3)

For the purpose of Sub-Clause 13(1), unless a circumstance is beyond the
reasonable control of Seller or any or all of the following Persons who are in any way
related to the circumstance, such circumstance shall be deemed to be within the
reasonable control of Seller :
(a) the owner, operator, manager or charterer of the LNG Ship; and

(b) an employee, contractor or agent of one or more of the foregoing Persons or the
Seller.
13(4)

For the purpose of Sub-Clause 13(1), unless a circumstance is beyond the
reasonable control of Buyer or any or all of the following Persons who are in any way
related to the circumstance, such circumstance shall be deemed to be within the
reasonable control of Buyer :
(a) the owner, operator or delegated operator of the LNG Receiving Facilities;
and
(b) an employee, contractor or agent of one or more of the foregoing Persons or
the Buyer.

13(5)

In the event that, as a result of any circumstance of Force Majeure, Seller is not
able or shall not be able to issue or cause to be issued the Notice of Arrival (or Notice
of Readiness in case of Discharge Port being at the Isle of Grain Terminal or at the US
LNG Terminals) during the Arrival Period or Buyer is not able or shall not be able to
receive and unload a cargo pursuant to a Specific Order, the Parties shall use
reasonable efforts to cause the delivery of and acceptance of such cargo following the
Arrival Period; provided, however, if notwithstanding such efforts, the Parties are
unable to agree within ten (10) Days following the end of the Arrival Period, then
either Party shall be entitled (upon notice hereunder) to terminate the Specific Order
concerned by such circumstance of Force Majeure without any obligations or liability
of either Party hereto.

14.

LIABILITIES

14(1)

Except in the case of fraud, intentional act or omission or gross negligence, or
where otherwise specified in this Agreement (if any) (a) liabilities of either Party to the
other under this Agreement are limited to direct damages, losses, costs and expenses
actually incurred by the affected Party and (b) neither Party (including its Affiliates)
shall be liable to the other Party under this Agreement in contract, tort (including
negligence) or otherwise howsoever, for or in respect of any special, indirect or
consequential loss or damage, including any loss of income or profits as a result of any
act or omission in the course of or in connection with the performance of this
Agreement.

14(2)

Buyer shall be responsible for, and shall defend, indemnify and hold harmless
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Seller and its shareholders, partners, officers, directors, employees, representatives and
agents, from and against, any and all losses, claims, costs and expenses arising with
respect to any injury to or death of people or loss or damage

to property of third parties arising directly from Buyer’s negligence, gross negligence
or willful misconduct under this Agreement or from the LNG after custody thereof
passes to Buyer at the Delivery Point.
14(3)

Seller shall be responsible for, and shall defend, indemnify and hold harmless
Buyer and its shareholders, partners, officers, directors, employees, representatives and
agents, from and against, any and all losses, claims, costs and expenses arising with
respect to any injury to or death of people or loss or damage to property of third parties
arising directly from Seller’s negligence, gross negligence or willful misconduct under
this Agreement or from the LNG prior to custody thereof passing to Buyer at the
Delivery Point.

14(4)

If either Party becomes aware of any matter in respect of which it is or may be
entitled to be indemnified concerning this Agreement it shall promptly notify the
indemnifying Party of such matter. If any action or claim has been brought against the
indemnified Party by a third party in respect of such matter, the indemnifying Party
shall be entitled at its expense to assume the defence of such action or claim in place of
the indemnified Party using legal advisers approved by the indemnified Party (such
approval not to be unreasonably withheld or delayed). The indemnified Party shall
(subject to being indemnified to its reasonable satisfaction by the indemnifying Party
against all actual direct and documented costs and expenses of so doing) take such
action as the indemnifying Party may reasonably request in defending such action or
claim.

15.

GOVERNING LAW AND ARBITRATION

15(1)

This Agreement is governed by and shall be construed in accordance with the
laws of England and Wales.

15(2)

Except for a disagreement pursuant to Sub-Clauses 8(2), 8(3) or 8(4) which shall
be governed by Sub-Clause 8(7), any dispute, controversy or claim arising out of or
relating to this Agreement, or the breach, termination or invalidity thereof (the
“Dispute”), which cannot be resolved by discussion in good faith between the Parties
within sixty (60) Days from the receipt by a Party of notice of such Dispute shall be
finally settled by arbitration in accordance with the Rules in force on the Execution
Date. The number of arbitrators shall be three, one appointed by Buyer and one by
Seller pursuant to the Rules, and the third appointed by the first two arbitrators within
fifteen (15) Days after their confirmation by the ICC Court. If either Party fails to
appoint an arbitrator or the two arbitrators appointed by the Parties fail to agree on the
choice of the third arbitrator, the appointing authority is the chairperson or his
equivalent of the ICC. The place of arbitration shall be Geneva, Switzerland. Any
award shall be final
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and binding upon the Parties, and judgment upon the award rendered by the arbitrators
may be entered in any court having jurisdiction (as per the New York Convention of
1958 on Recognition and Enforcement of foreign arbitral awards). The arbitration
proceedings shall be conducted and the award shall be rendered in the English
language. The prevailing Party shall be entitled to recover from the other Party the
prevailing Party’s reasonable attorneys’ fees and expert witness’ fees incurred in
connection with the arbitration.
16.

SAFETY

16(1)

Seller and Buyer recognize the importance of securing and maintaining safety in
all matters contemplated in this Agreement including the operation of facilities (for
Buyer) and the transportation of LNG (for Seller). The Parties shall maintain high
standards of safety in accordance with the generally accepted standards prevailing in
the LNG industry.

16(2)

Seller and Buyer shall use reasonable efforts to ensure that their respective
employees, agents, contractors and suppliers have due regard to safety and abide by all
applicable laws and regulations while they are performing works and services within
and around the area of the LNG Receiving Facilities and onboard the LNG Ship, as the
case may be.

17.

TERM
This Agreement shall be in force for a primary term extending from the
Execution Date through the last Day of the Option Period as defined in the GDF
Transatlantic Option Agreement between the Parties dated of even date herewith.
Thereafter, this Agreement shall remain in force unless and until a Party terminates the
Agreement by thirty (30) Days prior written notice to the other Party and the other
Party receives such written notice, provided that the obligations of the Parties as per
any Specific Order agreed to prior to issuance of the notice of termination have to be
performed before the effective termination of the Agreement.

18.

GENERAL

18(1)

Unless otherwise agreed, all notices to be given under this Agreement by one
Party to the other are sufficiently given if in English, in writing and either delivered in
person or sent by prepaid airmail or facsimile to the other Party at its address as it is
specified in this Sub-Clause 18(1). Except for notifications pursuant to Sub-Clauses
7(1.1), 7(2.1), 7(2.2), 8(2) and 8(3), a notice given by facsimile shall be subsequently
confirmed by letter, unless otherwise agreed, but without prejudice to the validity of
the original notice.

•

Global Edison Corporation
415 East Airport Freeway
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Fourth Floor
Irving, Texas 75062
U.S.A.
Attn.: Contract Administration
Fax:
Telephone
•

_________________________________________
- For any notice concerning Payment :

ost:

_______________________________________
_____________________________________________
_______________________________________

ax:

_____________________________________________

ttention:

_____________________________________________
- For any other notice :

ost:

_______________________________________
_____________________________________________
_______________________________________

ax:

_____________________________________________

ttention:

Manager – Operations
and Assistant Vice President – LNG

Each Party is entitled to modify its above-mentioned contact addresses,
numbers and names upon two (2) Days prior notice served to the other Party by
registered mail.
18(2)

The Parties agree to treat this Agreement and all information, whether written
or oral, which is not known by or available to the public and which concerns the
contents of this Agreement as strictly confidential (the “Confidential Information”).
The Parties agree not to disclose any Confidential Information to any third party
without the prior written consent of the other Party hereto, except for such
information required to be disclosed by either Party to its employees, independent
contractors, agents, professional advisers and Affiliates who have a need to know
such information for performing under this Agreement, to any court or
governmental authority requiring such, or to any other appropriate third party to the
extent necessary to comply with any legal or governmental requirement (including
the United States Securities and Exchange Commission) having or asserting
jurisdiction over a Party or its Affiliates and having or asserting authority to require
such disclosure in accordance with that authority, or pursuant to the rules of any
recognized stock exchange or agency established in connection therewith. For
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disclosure by either Party of Confidential Information to the operators of the
Loading Port, Discharge Port, LNG Receiving Facilities or LNG Ships to the extent
necessary to comply with such Party’s obligations under this Agreement, such prior
written consent of the other Party shall not be unreasonably withheld. Except in the
case of such information already forming part of the public domain, such disclosing
Party shall use all reasonable efforts to ensure that the third party receiving such
Confidential Information maintains its confidentiality. This Sub-Clause shall remain
in force for three (3) years after the termination of this Agreement. The Parties
acknowledge that this Agreement will be filed with the United States Securities
Exchange Commission.

or governmental authority requiring such, or to any other appropriate third party to
the extent necessary to comply with any legal or governmental requirement
(including the United States Securities and Exchange Commission) having or
asserting jurisdiction over a Party or its Affiliates and having or asserting authority
to require such disclosure in accordance with that authority, or pursuant to the
rules of any recognized stock exchange or agency established in connection
therewith. For disclosure by either Party of Confidential Information to the
operators of the Loading Port, Discharge Port, LNG Receiving Facilities or LNG
Ships to the extent necessary to comply with such Party’s obligations under this
Agreement, such prior written consent of the other Party shall not be unreasonably
withheld. Except in the case of such information already forming part of the public
domain, such disclosing Party shall use all reasonable efforts to ensure that the
third party receiving such Confidential Information maintains its confidentiality.
This Sub-Clause shall remain in force for three (3) years after the termination of
this Agreement. The Parties acknowledge that this Agreement will be filed with
the United States Securities Exchange Commission.
Neither
Party may
assign any of its
rights and
obligations
under this
Agreement
without first
obtaining the
consent in
writing of the
other Party.
18(3)

Neither Party may assign any of its rights and obligations under this
Agreement without first obtaining the consent in writing of the other Party.
Notwithsta
nding the above,
a Party may
assign its rights
and obligations
in respect of a
transaction (as
originated in a
Specific Order)
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to an Affiliate
or a financial
institution (a
bank or other
financial entity
having assets of
at least one
(1) Billion
USD) to secure
such Party’s
indebtedness on
notice to, but
without the
consent of, the
other Party;
provided,
however, that in
such
circumstances
until the consent
of the other
Party is
obtained the
assignor shall
not be relieved
of any
obligations that
such Affiliate
fails to perform.
Notwithstanding the above, a Party may assign its rights and obligations in
respect of a transaction (as originated in a Specific Order) to an Affiliate or a
financial institution (a bank or other financial entity having assets of at least one
(1) Billion USD) to secure such Party’s indebtedness on notice to, but without the
consent of, the other Party; provided, however, that in such circumstances until the
consent of the other Party is obtained the assignor shall not be relieved of any
obligations that such Affiliate fails to perform.
In the
event Buyer
shall:
18(4)

In the event Buyer shall:

(i)

(i)

make an
assignmen
t or any
general
arrangeme
nt for the
benefit of
creditors;

(ii)

default in
the

make an assignment or any general arrangement for the benefit of creditors;
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payment
of
undisputed
amounts
due to
Seller
under this
Agreement
, which
default is
not
remedied
within ten
(10) Days
of written
notice
from
Seller
requiring
such
remedy
under this
Agreement
;
(ii)

default in the payment of undisputed amounts due to Seller under this
Agreement, which default is not remedied within ten (10) Days of written
notice from Seller requiring such remedy under this Agreement;
(iii) file a
petition or
otherwise
commence
, authorize,
or
acquiesce
in the
commence
ment of an
proceeding
or cause
under any
bankruptc
y or
similar law
for the
protection
of
creditors
or have
such
petition
files or
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proceeding
commence
d against
it;
(iii) file a petition or otherwise commence, authorize, or acquiesce in the
commencement of an proceeding or cause under any bankruptcy or similar
law for the protection of creditors or have such petition files or proceeding
commenced against it;
(iv) otherwise
become
bankrupt
or
insolvent
(however
evidenced)
;
(iv) otherwise become bankrupt or insolvent (however evidenced);
(v)

(v)

be unable
to pay its
debts as
they fall
due; or

be unable to pay its debts as they fall due; or
(vi) fail to give
adequate
security
for or
assurance
of its
ability to
perform its
further
obligations
under this
Agreement
within five
(5) Days
of a
reasonable
and
substantiat
ed request
notified by
Seller;

then, notwithstanding any provision to the contrary in this Agreement, Seller shall
have the right to either suspend its obligations under this Agreement or terminate the
Agreement forthwith on written notice, in addition to any and all other remedies,
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available hereunder or pursuant to law.
18(5)

[INTENTIONALLY LEFT BLANK]

18(6)

The failure of either Party at any time to require performance of any provision of
this Agreement shall not affect its right to require subsequent performance pursuant to
that provision, nor shall the waiver by either Party of any breach of any provision or
this Agreement be deemed to be a waiver of any subsequent breach of such provision
or a waiver of any other provision of this Agreement.

18(7)

This Agreement constitutes the entire agreement between the Parties on the
subject matter of this Agreement and supersedes and replaces any provisions on that
subject contained in any other agreement between the Parties, whether written or oral
entered into by the Parties prior to the date of execution hereof, provided that nothing
in this Agreement shall operate to limit or exclude any liability for fraud.

18(8)

This Agreement may not be amended except by an instrument in writing signed
by the Parties or by a Specific Order.

18(9)

Subject to the rights that may accrue to any successor or permitted assigns of the
Parties, no provision of this Agreement shall be construed as creating any rights
enforceable by a third party and all third party rights implied by law are, to the extent
permissible by law, excluded from this Agreement. and accordingly the Agreement
may be varied or amended without the consent of any third party.

18(10)

If any provision or part of a provision of this Agreement is found by a court or
authority of competent jurisdiction to be void or unenforceable, that provision or part
of a provision shall be deemed to be deleted from this Agreement and the remaining
provisions shall continue in full force and effect. The parties shall in this event seek to
agree upon a valid and enforceable provision or part of a provision to replace the
provision or part of a provision found to be void or unenforceable.

18(11)

Each Party hereby acknowledges that certain laws of the various jurisdictions
where this Agreement is to be performed (including without limitation, the United
States Foreign Corrupt Practices Act and the European Union anti-bribery and
corruption laws), prohibit any Person from offering to make or making any payment of
money or anything of value, directly or indirectly, to any governmental official,
political party, candidate for political office or official of a public international
organization for the purpose of obtaining or retaining business or providing an
improper advantage. Each Party hereby represents, warrants and covenants to the other
Party that, in the performance of its obligations hereunder, it has not made or offered
to make, and will not make or offer to make, any such prohibited payment. In the event
of a breach of any such laws, the non-breaching Party may, in its sole discretion,
terminate this Agreement and the Party in breach shall fully indemnify (on an after tax
basis), protect, defend and hold harmless the other Party and its Affiliates, officers,
directors, agents and employees from and against any and all claims, losses and
liabilities attributable to any such breach. The provisions of this Sub-Clause shall
survive any termination of this Agreement.
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18(12)

Any Party that now or hereafter has a right to claim sovereign immunity for itself or
any of its assets hereby waives any such immunity to the fullest extent permitted by
the laws of any applicable jurisdiction. This waiver includes immunity from (i) any
expert determination or arbitration proceeding commenced pursuant to this
Agreement; (ii) any judicial, administrative or other proceedings to aid the expert
determination or arbitration commenced pursuant to this Agreement; and (iii) any
effort to confirm, enforce, or execute any decision, settlement, award, judgment,
service of process, execution order or attachment (including pre-judgment attachment)
that results from an expert determination, mediation, arbitration or any judicial or
administrative proceedings commenced pursuant to this Agreement. Each Party
acknowledges that its rights and obligations hereunder are of a commercial and not a
governmental nature.

IN WITNESS WHEREOF, the Parties have executed this Master EX-SHIP LNG Sales
Agreement on the date first written hereinabove.

Signed for and on behalf of

Signed for and on behalf of

CAVALIER ENERGY CORPORATION

GLOBAL EDISON CORPORATION

By:

_________________________________
_
Name _________________________________
:
_
Title: President

By:
Name
:
Title:
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_________________________________
_
_________________________________
_
President

“Schedule A”
Form of the Specific Order
Specific Order N° : [*]

Between : __________________________________. as[ Seller / Buyer]
__________________________________, as[ Seller / Buyer]
And :
Referring to MASTER EX-SHIP LNG SALES AGREEMENT between GLOBAL EDISON
CORPORATION and _________________________________________ signed the , Seller and
Buyer agree on the following:
The quantities shall correspond to [*] full cargo(es) of LNG on an EX-SHIP basis.
The Nominal Quantity applicable to each such cargo shall be [*] MMBtu, which the Parties
have agreed upon, after having taken into account the LNG Capacity, the quality of LNG usually
applicable at Seller’s Facilities, the boil-off rate usually applicable for a voyage of the LNG Ship
between the Loading Port and the Discharge Port in the standard course of the LNG business, and
the LNG heel.
The Price shall be P, expressed in …. per ….: [
The LNG Ship shall be [

]

], which LNG Capacity is equal to [

The LNG heel that Seller is entitled to retain after unloading shall be [
LNG.
The Arrival Period shall be: [

]

The Allowed Laytime shall be: [
The Loading Port shall be: [
The Discharge Port shall be: [

] hours.
]
]

The LNG Receiving Facilities shall be: [

]
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] cubic meters.
] cubic meters of

The Specifications of the LNG unloaded at the Delivery Point shall when converted to a gaseous
state be within the following ranges [ ]

Minimum
Gross Heating Value1
Wobbe Index1
Nitrogen (N2)
Methane (C1)
Ethane (C2)
Propane (C3)
i-Butane (i-C4)
n-Butane (n-C4)
Pentanes+ (C5 and Heavier)
Carbon dioxide (CO2)
Mercaptan1
Total Sulphur1
1

Maximum

mole%
mole%
mole%
mole%
mole%
mole%
mole%
ppm (volume)

Depending upon the LNG Receiving Facilities.

The Demurrage, expressed in [

] per day, shall be: [

]

The Cargo Underdelivery Amount for the purposes of Sub-Clause 4(4) shall be: [

]

IN WITNESS WHEREOF, the Parties have executed this Specific Order.
AGREED AND ACCEPTED THIS

DAY OF

,

.

Signed for and on behalf of Seller/Buyer
__________________________________
__________________________________

Signed for and on behalf of Buyer/Seller

By:

By:

Name:

Name:

Title:

Title:

GLOBAL EDISON CORPORATION
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“Schedule B”
Delivery Procedures - Measurement, Sampling and Testing
LNG sampling and composition determination on loading shall be done in accordance with the
procedures followed at Seller’s Facilities.
The quantity in cubic meter and the temperature of the LNG unloaded shall be measured with the
LNG Ship instrumentation in accordance with the methods described in the LNG Custody
Transfer published by the GIIGNL, second edition 2001 or the industry standards used by the
LNG Receiving Facility.
The mean composition of the LNG unloaded is determined with LNG Receiving Facilities
instrumentation in accordance with the methods described in the LNG Custody Transfer
published by the GIIGNL, second edition 2001 or the industry standards used by the LNG
Receiving Facility.
The vapor phase during the unloading operations shall be taken into account in the energy
balance. The mean composition of the vapor phase return to the ship is determined with LNG
Receiving Facilities instrumentation in accordance with the methods described in the LNG
Custody Transfer published by the GIIGNL, second edition 2001 or the industry standards used
by the LNG Receiving Facility.
• Gross Heating Value (Mass Based)
The Gross Heating Value (Mass) shall be calculated by use of the method ISO 69761995 with combustion reference conditions of fifteen degree Celsius (15oC.) and units
of MJ/kg and 0.01 significant figures.
• Gross Heating Value (Volume Based)
The Gross Heating Value (Volume Based) shall be calculated by use of the method
ISO 6976-1995 with combustion reference conditions of fifteen degree Celsius
(15oC.) and units of MJ/Nm3 and 0.01 significant figures.
• LNG Density

The LNG Density shall be calculated by use of the method Klosey MacKinley from
NBS Technical Note 1030, December 1980, molar mass from ISO 6976-1995, units in
kg/m3 and 0.01 significant figures.
• The Quantity Delivered shall be calculated in accordance with the formula given in the LNG
Custody Transfer published by the GIIGNL, second edition 2001, page five (5) or the
industry standards used by the LNG Receiving Facility.
For the purpose of this calculation the Quantity Delivered shall be expressed in MMBtu,
rounded to two (2) decimal places.
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“Schedule C”
Form of Notice of Arrival

From :

[LNG Ship]

To:

[Buyer]

Copy :

[Seller’s] Dispatching

SUBJECT :

NOTICE OF ARRIVAL

CARGO REFERENCE
:
[

]

Please be informed that [LNG Ship] has arrived at the PBS and obtained the authorization by the
competent authorities to enter the Discharge Port on DD/MM/YY at HH:MM hr.
Regards
Master of [LNG Ship]
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“Schedule D”
Form of Notice of Readiness

From:

[LNG Ship]

To:

[Operator of LNG Receiving Facilities]
[Buyer]

Copy :

[Seller’s] Dispatching

SUBJECT :

NOTICE OF READINESS

CARGO REFERENCE : [

]

Please be informed that [LNG Ship] is ready (“to unload LNG at the berth1” or “to proceed to
berth and unload LNG2”) at the Discharge Port on DD/MM/YY at HH:MM hr.
Regards
Master of [LNG Ship]
1
2

General
In the case of Discharge Port being Isle of Grain (UK)
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“Schedule E”
Form of EX-SHIP Certificate of Volume on Unloading

Attachment
[Ship’s Report On Arrival]
LNG Ship :
Date of
arrival :
Voyage #:
Port:

Tank
Sounding [mm]
Trim Correction [mm]
Heel Correction [mm]
Corrected Sounding
[mm]
Liquid Temperature
[°C]
Volume [cubic meter]

Tank # 1

Tank # 2

Tank # 3

Tank # 4

Tank # 5

Average Liquid Temperature [°C]

Volume Before Unloading [ m3]

Draft/List

F:

A:

List:

LNG Receiving Facilities

Independent Surveyor

[Ship’s Report On Departure]
LNG:
Date:
Voyage #:
Port:

Tank
Sounding [mm]

Tank # 1

Tank # 2
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Tank # 3

Tank # 4

Tank # 5

Trim Correction [mm]
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List Correction [mm]
Corrected Sounding [mm]
Vapor Temperature [°C]
Volume [ cubic meters]

Average Vapor Temperature [°C]
Vapor Pressure [mbar]

Volume After Unloading [ m3]

Density [kg/m3]

Total volume unloaded [m3]

Draft/List

LNG Receiving
Facilities

Total weight
loaded/Discharged
[MT]

F:

Independent
Surveyor
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A:

List:

LNG Ship

“Schedule F”
Form of EX-SHIP Certificate of Quality on Unloading

Reference:
LNG SHIP:
Date Unloading Completed:

Nitrogen
Carbon Dioxide
Methane
Ethane
Propane
i-Butane
n-Butane
Pentanes

N2
CO2
C1
C2
C3
iC4
nC4
nC5

%mol
ppm vol
%mol
%mol
%mol
%mol
%mol
%mol

xx.xx
xx.xx
xx.xx
xx.xx
xx.xx
xx.xx
xx.xx
xx.xx

Density1 [] xxx.x
Wobbe Index1[ ]xxxx
Gross Heating Value1 [] xxxx
Mercaptan (as S) 1 [] x.xx
Total Sulphur (as S) 1 [] x.xx
1

Depending upon the LNG Receiving Facilities
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LETTER AGREEMENT
between
GLOBAL EDISON CORPORATION
and
_________________________________________
This letter agreement (“Letter Agreement”) has been made and entered into in
Barcelona,
Spain, as of this 26th day of April, 2007 by and between
GLOBAL EDISON CORPORATION, a corporation incorporated under the laws of the State
of Delaware, U.S.A., with its principal offices at 700 Milam St., Suite 800, Houston, Texas
U.S.A. 77002 (“Global”),
and
_________________________________________, a company incorporated under the laws of
France with its principal offices at 2 rue Curnonsky, 75017 Paris, France (“GDF”);
Global and GDF are hereinafter also referred to individually as a “Party” and collectively as the
“Parties”.
Whereas :
-

The Parties have simultaneously herewith executed that certain (i) GDF Transatlantic
Option Agreement, (ii) Global Transatlantic Option Agreement and (iii) Specific Order
No.1 for 7 (seven) LNG cargoes in year 2008 under the Master Ex-Ship LNG Sales
Agreement dated the same date as this Agreement (collectively, the “Agreements”).

-

The Parties wish to take into account the necessary prior approval of their respective
internal management committees before being bound by the Agreements.

Now therefore, the Parties have agreed as follows :
The Parties acknowledge that, notwithstanding anything in the Agreements to the contrary,
the Agreements shall not become effective unless each of GDF and Global obtains approval
of the Agreements by either its board of directors, the board of directors of its parent
company, or its relevant management committee, as it deems necessary and appropriate
(“Board Approval”) by July 1st , 2007. If the respective Board Approval of a Party is not
obtained, or if the other Party has not been notified in writing of such Board Approval, by
July 1st , 2007, then the Agreements shall be null and void and shall not become effective.
The Parties hereby acknowledge that this Letter Agreement is prevailing in its interpretation on
the Agreements, and that in the event of any conflict between the terms and conditions of this
Letter Agreement and the terms and conditions of the Agreements, the terms and conditions of
this Letter Agreement shall prevail.
This Letter Agreement is governed by the laws of England and Wales.
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IN WITNESS WHEREOF, on the date hereinabove stipulated, the duly authorized
representatives of the Parties hereto have executed this Agreement in 2 (two) original copies.

GLOBAL EDISON CORPORATION

________________________________________
_

By:

________________________________
__________________________________
__
By:
Name ________________________________ Name __________________________________
: __
:
Title: President
Title: President
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Specific Order N° 1

Between :

_________________________________________, as Seller

And :

GLOBAL EDISON CORPORATION, as Buyer

Referring to the MASTER EX-SHIP LNG SALES AGREEMENT between GLOBAL
EDISON CORPORATION and _____________________________________________ signed
the ___ ____________ (hereinafter referred to as the “Master Sales Agreement”), Seller and
Buyer agreed on the following :
1. The quantities shall correspond to seven (7) full cargo(es) of LNG on an EX-SHIP basis, each
one being hereafter referred to as “LNG Cargo Lot” with its corresponding number from 1 to 7 to
be on an even basis of one (1) per month between April 2008 and October 2008, subject to the
selection of the Arrival Period for each LNG Cargo Lot as described hereinbelow.
2. The Nominal Quantity applicable to each LNG Cargo Lot shall be between
________________ and __________________________ MMBtu and shall be nominated by
Seller to Buyer not later than the 1st day of the month preceding the month of the Arrival Period
of each of the LNG Cargo Lots after having taken into account the LNG Capacity, the quality of
LNG usually applicable at Seller’s Facilities, the boil-off rate usually applicable for a voyage of
the LNG Ship between the Loading Port and the Discharge Port in the standard course of the
LNG business, and the LNG Heel.
3. The Price shall be P, expressed in USD per MMBtu:
P = 94% of the final settlement price (in USD per MMBtu) on the trading exchange owned
or operated by the New York Mercantile Exchange, Inc. or its successor, in the Natural Gas
Futures Contract for delivery at the Henry Hub for the Prompt Month, minus (ii) US$
0.65 per MMBtu.
Where “Prompt Month” means the calendar month during which the Arrival Period ends,
provided that if the Arrival Period ends on or after the twenty fifth (25th) day of such
calendar month, then the Prompt Month shall be the following month.
4. The LNG Ship actually used by Seller for transport and delivery under this Specific Order
shall be (unless otherwise agreed by the Parties), subject to Clause 6 of the Master Agreement,
one of the LNG Ships listed below (as may be supplemented from time to time by the Seller) and
shall be nominated by Seller not later than the 1st day of the month preceding the month of the
Arrival Period of each of the LNG Cargo Lots.

LNG
Ship
Ship Name Ship Name Ship Name Ship Name Ship Name Ship Name Sjip Name Ship Name
LNG
Capa
city
(m3) XXX,XXX XXX,XXX XXX,XXX XXX,XXX XXX,XXX XXX,XXX XXX,XXX XXX,XXX
5. The LNG heel shall be nominated by the Seller not later than the 1st day of the month
preceding the month of the Arrival Period.
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6. The Arrival Period shall be a calendar day nominated by the Seller not later than the 1st day of
the month preceding the month of the Arrival Period. Within two (2) Business Days of reception
of such nomination the Buyer will either (i) confirm that the Arrival Period is acceptable, or
(ii) designate an alternative Arrival Period which shall be within two days of the day originally
nominated by the Seller. To the extent an alternative Arrival Period is designated, the alternative
Arrival Period shall be treated as though it occurred within the originally requested month. If
Buyer does not confirm the Arrival Period nominated by Seller or does not designate an
alternative Arrival Period as provided for herein, the Arrival Period designated by Seller shall be
considered as accepted by Buyer.
7. Cancellation Right :
Either Seller or Buyer shall have the right to cancel the delivery or reception of the LNG Cargo
Lot number 1 provided for delivery at the LNG Receiving Facilities in September 2010 provided
that the Party exercising such right shall notify the other Party not later than the 31th July 2010. If
either Party exercises its right to cancel the LNG Cargo Lot number 1 in accordance with the
conditions stated herein, the Parties shall not be considered as having failed to perform any of
their obligations with respect to such LNG Cargo Lot number 1 pursuant to this Specific Order.
Seller shall have the right to cancel the delivery of any of the six (6) LNG Cargo Lots (number 2
to number 7) provided for delivery in the time period from October to March 2011 included, and
provided that :
-

if Seller decides to cancel the delivery of all such six (6) LNG Cargo Lots under this
Specific Order, Seller shall notify Buyer not later than the 30th July 2010 and shall pay to
Buyer an amount in USD equal to 0.25 USD per cubic meter (the “Total Cancellation
Fee”)

-

if Seller decides to cancel the delivery of any one of such six (6) LNG Cargo Lots under
this Specific Order, Seller shall notify Buyer of the cancellation of the delivery of such
LNG Cargo Lot not later than the 1st day of the month preceding the deemed month of
delivery of such cargo and shall pay to Buyer an amount in USD equal to 0.50 USD per
cubic meter (the “Individual Cancellation Fee”).

Sub-Clauses 4.3 and 4.4 of the Master Sales Agreement shall not apply to any cancellation made
pursuant to article 7 of the Specific Order n°1 and payment of either the Total Cancellation Fee or
the Individual Cancellation Fee shall be Buyer’s sole and exclusive remedy for the decision by
Seller to cancel the delivery of all or any of the LNG cargo(es) and Seller shall not be obliged to
sell or deliver any replacement cargo to Buyer.
8. The Allowed Laytime shall be :
(i) in relation to an LNG Ship with a total cargo tank capacity not exceeding 85,000 m3,
thirty six (36) hours;
(ii) in relation to any other LNG Ship, a period (in hours) calculated as 24 + (12 x LNG
Capacity /85,000), LNG Capacity being as specified in the Specific Order.
9. The Demurrage, expressed in USD per 24 hour period, shall be one hundred thousand
(100,000), prorated for any partial 24 hour period.
10. The Loading Port shall be nominated by the Seller not later than the 1st day of the month
preceding the month of the Arrival Period.
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11. The Discharge Port and LNG Receiving Facilities shall be Port Qasim Terminal.
12. Except as provided for herebelow, the Cargo Underdelivery Amount applicable for each
LNG Cargo Lot for the purposes of Sub-Clause 4(4) of the Master Sales Agreement shall be
equal to the product of the Nominal Quantity multiplied by the greater of (i) the Cover
Difference, or (ii) US$1.00. The “Cover Difference” shall be the difference between (i) the
unweighted average of the midpoint price for Henry Hub (in USD/MMBtu) as published in
Platt’s Gas Daily for each of the four (4) successive publication dates following the Arrival
Period, minus (ii) eighty percent (80%) of P.
If the Seller is obliged to pay a Cargo Underdelivery Amount, and Seller has not notified Buyer
of the specific Nominal Quantity and of the Arrival Period, then the Cargo Underdelivery
Amount shall be the product of a deemed Nominal Quantity of (2,600,000 + 3,500,000)/2
MMBtu multiplied by the greater of (i) twenty percent (20%) of P (with P to be determined as if
the Arrival Period for the respective LNG Cargo Lot was the first day of the month during which
the delivery would have been made) or (ii) US$1.00.
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13. The Quality Specifications of the LNG unloaded at the LNG Receiving Facilities shall when
converted to a gaseous state be within the following ranges :

(a)
Hydrogen Sulphide

not more than 0.25 grains per 100 Standard Cubic
Feet

(b) Total Sulphur

not more than 1.35 grains per 100 Standard Cubic
Feet

(c) Hydrogen Content

not more than 400 PPM

(d) Oxygen Content

not more than 0.001 mol%

(e) Hydrocarbon Dewpoint

not more than minus two degrees Celsius (-2°C) at
seventy bar gauge (70 barg) or the actual delivery
pressure

(f) Wobbe Number

shall be no greater than 1400

(g) Carbon Dioxide

not more than 2.0 mol%

(h) Nitrogen and other inert gases not more than 1.5 mol%
(i) Gross Heating Value

shall be within the range 980 and 1100 Btu per SCF
and in compliance with Wobbe limits described
above

(j) Ethane (C2)

not more than 11 MOL%

(k) Propane (C3)

not more than 3.5 MOL%

(l) Butanes (C4) and higher

not more than 1.5 MOL%

(m) Pentanes (C5) and heavier

not more than 0.09 MOL%

The LNG when delivered by Seller to the Port Qasim Terminal shall contain no water, active
bacteria or bacterial agents (including sulfate reducing bacteria or acid producing bacteria) or
other contaminants or extraneous material.
Some of the above Specifications are based on guidelines issued by the NGC+ Interchangeability
Work Group on February 28, 2005 and may be updated by Buyer if such group modifies its
recommendations. Additionally, all of the Specifications are subject to being modified by Buyer
if required by applicable law, by the Port Qasim Terminal, or in order to make the regasified
natural gas comply with quality specifications imposed by natural gas pipelines downstream of
the Port Qasim Terminal.
14. Credit Support : The delivery by Seller of any of the LNG Cargo Lots provided for herein
shall be subject to the reception by Seller not later than the 15th day of the month preceding the
month of the Arrival Period for the applicable LNG Cargo Lot of a stand-by letter of credit,

Page 50

issued by a financial institution rated not less than A3 (Moody’s) or A- (Standard & Poors),
substantially in the form as attached in Exhibit A. This letter of credit shall be valid until the
(15th) day of the second month following the month in which the respective Arrival Period falls.
Its amount shall be equal to the product of the Nominal Quantity multiplied by the closing price
(in USD per MMBtu) on the 10th day (or the following trading day if the 10th day is not a trading
day) of the month preceding the month of the Arrival Period on the trading exchange owned or
operated by the New York Mercantile Exchange, Inc. or its
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successor, in the Natural Gas Futures Contract for delivery at the Henry Hub for the month of the
Arrival Period. If Seller is paid in full with respect to an LNG Cargo Lot, Seller shall, upon the
request of Buyer, release the associated letter of credit before the expiry date and provide
documentation as requested by the issuer to evidence such release.
15. Diversion to Another Terminal : By giving Seller notice at least six (6) days prior to the
scheduled Arrival Period, Buyer may request that the affected cargo be delivered at an alternate
receiving terminal in North America where Buyer may have regasification capacity. Seller shall
accept that diversion provided:
(i) that it shall not prevent the LNG Ship from meeting the loading window for its next
scheduled cargo lifting, and that the LNG Ship is compatible and accepted in such
alternate receiving terminal, and
(ii) that Buyer pays Seller the incremental costs incurred by Seller, if any, in diverting the
LNG cargo to the alternative terminal.
16. Insurance and Port Liability Agreement : Seller shall cause any LNG Ship to be used by it
to make deliveries of LNG pursuant hereto to have usual and customary protection and indemnity
insurance (from an International Group Protection & Indemnity (“P&I”) Club), based on normal
industry practice, ensuring standard coverage for standard P&I risks, including wreck, debris
removal, pollution, collision liability and civil liability protection in accordance with any
requirements of the Port Qasim Terminal as the LNG Receiving Facilities, but in each case in a
face amount of US$150,000,000. Seller shall also cause each LNG Ship to be used by it to make
deliveries of LNG pursuant to an exercised option to enter into the usual and customary port
liability agreement required by the LNG Receiving Facilities which shall be, in the case of
deliveries to the Port Qasim Terminal as the LNG Receiving Facilities, substantially in the form
of that attached hereto as Exhibit B and subject to final confirmation of the relevant P&I Club.
17. Conditions Precedent :
- Each Party having obtained approval of this Specific Order by its, or its parent company’s,
Board of Directors (or any other corporate authorisation) not later than ________, 20__.
- The Parties having determined the compatibility with respect to at least four (4) of the LNG
Ships listed in Article 4 herein with the Port Qasim Terminal not later than _________, 20__.
IN WITNESS WHEREOF, the Parties have executed this Specific Order in 2 (two) original
copies.
AGREED AND ACCEPTED THIS _____th DAY OF ________, 20__
Signed for and on behalf of Seller

Signed for and on behalf of Buyer

_________________________________________

GLOBAL EDISON CORPORATION

By:
___________________
Name: ___________________
Title: President

By: ___________________
Name: ___________________
Title: President
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EXHIBIT A
FORM OF LETTER OF CREDIT
, 20
Gentlemen:
We hereby establish our irrevocable standby letter of credit No.
in favor of
_________________________________________ (“Beneficiary”) for the account of GLOBAL
MARKETING, INC, in the amount of [Insert number calculated pursuant to Article 14 of the
Specific Order n° 1], available to Beneficiary against presentation to us of a sight draft at [list
office(s), branch(es), other locations(s)] with notation that the same is drawn under this letter of
credit, identifying the same by number. This Letter of Credit shall expire at 5:00 p.m. (
time) on
, 20 [insert pursuant to Article 14 of the Specific Order n° 1].
Notwithstanding the above, in the event of disputes of an invoice this letter of credit shall not
expire until the resolution of such dispute. [this last sentence subject to bank’s approval.]
Your sight draft shall be accompanied by a statement on Beneficiary’s letterhead
purportedly signed by an authorized officer of Beneficiary stating: “I hereby certify that
_________________________________________ is entitled to draw under your letter of credit
No.
pursuant to the terms of that certain Specific Order No. 1, dated as of _______ [
] 2009 issued under the Master Ex-ship LNG Sales Agreement, dated as of [
] 2009,
between _________________________________________ and GLOBAL EDISON
CORPORATION”
The term “Beneficiary” includes any successor to the Beneficiary, including, without
limitation, any liquidator, receiver or successor by merger.
The amount which may be drawn by Beneficiary under this Letter of Credit shall be
automatically reduced by the amount of any drawing hereunder. Any number of partial drawings
are permitted from time to time hereunder.
We hereby undertake with Beneficiary that documents drawn under and in compliance with
the terms of this letter of credit shall be duly honored upon presentation as specified.
This letter of credit shall be governed by, subject to and construed in accordance with the
Uniform Customs and Practices for Documentary Credits, 1993 Revision, International Chamber
of Commerce Publication No. 500, and, to the extent not addressed thereby, laws of England and
Wales. Notwithstanding Article 17 of said publication, if this credit expires during an interruption
of business as described in Article 17 we agree to effect payment if the credit is drawn against
within thirty (30) days after resumption of business. [This paragraph will be revised to be
consistent with UCP 600 when it becomes effective]

[BANK]
By:
Name:
Title:
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EXHIBIT B
FORM OF PORT LIABILITY AGREEMENT
PORT LIABILITY AGREEMENT
THIS PORT LIABILITY AGREEMENT (this “Agreement”) is effective as of
, 20 , and
is made by and between [INSERT NAME OF OPERATOR], a [TYPE OF ENTITY AND
JURISDICTION OF ORGANIZATION] (“Operator”), and [INSERT NAME OF VESSEL
OWNER], a [TYPE OF ENTITY AND JURISDICTION OF ORGANIZATION] (“Vessel
Owner”).
RECITALS
WHEREAS, Vessel Owner, using the LNG vessel set forth below under its name and signature
(“Vessel”), proposes to deliver certain quantities of liquefied natural gas to Operator at its marine
terminal and receiving, storage and regasification facilities located in,
(as more fully
defined below, the “Marine Terminal”); and
WHEREAS, Vessel Owner and Operator (collectively, the “Parties” and individually a “Party”)
have agreed to allocate the risk of and responsibility for loss and damage resulting from an
Incident (as defined below) at the Marine Terminal in the following manner;
NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the Parties agree as follows:
1. The following terms shall have the following meanings when used herein:
“Affiliate” means, with respect to any Person, any other Person which, directly or indirectly,
controls, is controlled by, or is under common control with, such Person. For purposes of
this definition, “control” (including, with correlative meanings, the terms “controlled by”
and “under common control with”) means the possession, directly or indirectly, of the
power to direct or cause the direction of the management and policies of a Person, whether
through the ownership of voting securities or otherwise.
“Incident” means any occurrence or series of occurrences having the same origin arising out
of or relating to the Vessel’s use of the Marine Terminal in which there is any one or more
of the following: (i) loss of or damage to the Marine Terminal or the Vessel; (ii) injury to
the employees and agents comprising Terminal Interests or Vessel Interests; (iii) loss or
damage, other than to the Marine Terminal or the Vessel, caused or contributed to by the
Vessel, including but not limited to, injury to third parties or damage to the property of third
parties; or (iv) an obstruction or danger affecting or interfering with the normal operation of
the Marine Terminal or the Port.
“Terminal Interests” means: (i) Operator; (ii) all Affiliates of Operator; (iii) all Persons
(other than the Vessel Interests and Persons providing fire boats, tugs and escort vessels to
Vessel at the Port) employed or providing services at the Marine Terminal in connection
with the unloading, storage, or regasification of LNG at the Marine Terminal; and (iv) the
employees and agents of all Persons referred to in this paragraph.
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“Marine Terminal” means Operator’s marine terminal and LNG receiving, storage and
regasification facilities located at the Port, including all berths, buoys, gear, craft,
equipment, plant, facilities and property of any kind (whether afloat or ashore) located
thereat or adjacent thereto and in the ownership, possession or control of the Terminal
Interests.
“Person” means any individual, firm, corporation, trust, partnership, association, joint
venture (incorporated or unincorporated), or other business entity.
“Port” means the port at or near
, including its anchorage, turning basin and
approaches into the Marine Terminal associated therewith.
“Vessel Interests” means: (i) Vessel Owner; (ii) all Affiliates participating in the ownership
and/or operation of Vessel; (iii) all Persons (other than the Terminal Interests) participating,
employed, or providing services in connection with the ownership or operation (including
all operations related to navigation and berthing/unberthing) of the Vessel; and (iv) the
employees and agents of all Persons referred to in this paragraph.
2. In all circumstances, the master of the Vessel shall remain solely responsible on behalf of the
Vessel Interests for the proper navigation and safety of the Vessel and her cargo.
3. Any liability arising from an Incident shall, as between the Vessel Interests and the Terminal
Interests, be borne: (i) by the Vessel Interests alone, if the Vessel Interests are wholly or
partially at fault and the Terminal Interests are not at fault; (ii) by the Terminal Interests
alone, if the Terminal Interests are wholly or partially at fault and the Vessel Interests are not
at fault; (iii) by the Vessel Interests and the Terminal Interests, in proportion to the degree of
their respective fault, if both are at fault and the degree of such fault can be established; or
(iv) by the Vessel Interests and the Terminal Interests equally if neither of them appears to be
at fault or it is not possible to establish the degree of their respective fault. In this regard, any
acts or omissions of Persons providing fire boats, tugs and escort vessels to Vessel at the Port
shall be deemed to be the responsibility of the Vessel Interests.
4.
(i) Operator shall be solely responsible for claims brought by any employee and/or member of
the family or dependent of any employee of Operator arising out of or consequent upon the
personal injury, loss or damage to property of, or death of such employee, family member or
dependent, and Operator shall indemnify and hold any Vessel Owner harmless in the event
any such employee, or any family member or dependent thereof, or the executor,
administrator, or personal representative of any of the foregoing, shall bring such a claim
against any Vessel Owner.
(ii) The Vessel Owners shall be solely responsible for claims brought by any employee and/or
member of the family or dependent of any employee of any Vessel Owner arising out of or
consequent upon the personal injury, loss or damage to property of, or death of such
employee, family member or dependent, and each Vessel Owner shall indemnify and hold
Operator harmless in the event any such employee, or any family member or dependent
thereof, or the executor, administrator or personal representative of any of the foregoing, shall
bring such claim against Operator.
(iii) Operator and the Vessel Owners shall consult together to the extent practicable before either
makes any payment which would fall due to be indemnified by the other under the terms of
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Sections 4(i) or 4(ii). The indemnities contained in Sections 4(i) and 4(ii) are separate and
distinct from, and independent of, the obligations undertaken and the responsibilities and
exceptions from and the limitations of liability provided in Sections 2, 3, 5 and 6 of this
Agreement.
(iv) The cross indemnities provided in this Section 4 are intended to be binding regardless of fault
or negligence on the part of the party in whose favor they are being given.
5.
(i) Subject to Section 6(ii) below, the total aggregate liability of the Vessel Interests to the
Terminal Interests, however arising, in respect of any one Incident, shall not exceed one
hundred fifty million U.S. dollars ($150,000,000). Payment of an aggregate sum of one
hundred fifty million U.S. dollars ($150,000,000) to any one or more of the Terminal
Interests in respect of any one Incident shall be a complete defense to any claim, suit or
demand relating to such Incident made by the Terminal Interests against the Vessel Interests.
The liability of the Vessel Interests hereunder shall be joint and several.
(ii) Vessel Interests shall provide to the Terminal Interests at all times sufficient written evidence
that the Vessel’s Protection and Indemnity Association has agreed to: (a) cover the Vessel
Interests as a member of the Association against the liabilities and responsibilities provided
for in this Agreement in accordance with its Rules; (b) give the Terminal Interests prior notice
of cancellation of the Vessel’s entry in such Protection and Indemnity Association; and
(c) waive in favor of the Terminal Interests all rights of subrogation of claims by the
Protection and Indemnity Association against the Terminal Interests to the extent such claims
have been waived in this Agreement by the Vessel Interests.
6. As to matters subject to this Agreement and regardless of fault or negligence on the part of
any Party, with respect to an Incident:
(i) except to the extent expressly preserved in this Agreement, Terminal Interests hereby
expressly, voluntarily and intentionally waive any right or claims they might otherwise have
against the Vessel Interests under applicable laws or under any port liability agreement or
similar port conditions of use previously signed by the Master for the Port; and
(ii) except to the extent expressly preserved in this Agreement, Vessel Interests hereby expressly,
voluntarily and intentionally waive any rights to limit their liability under the United States
Limitation of Vessel Owners Liability Act or any other similar law or convention, as
applicable. Such waiver shall include any right to petition a court, arbitral tribunal or other
entity for limitation of liability, any right to claim limitation of liability as a defense in an
action, and any other similar right under relevant law. The foregoing waivers shall apply to all
Persons claiming through the Terminal Interests or through the Vessel Interests.
7. The substantive law of New York, without regard to any conflicts of law principles that could
require the application of any other law, shall govern the interpretation of this Agreement and any
dispute, controversy, or claim arising out of, relating to, or in any way connected with this
Agreement, including, without limitation, the existence, validity, performance, or breach hereof.
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8. If and for so long as any provision of this Agreement shall be deemed to be judged invalid for
any reason whatsoever, such invalidity shall not affect the validity or operation of any other
provision of this Agreement except only so far as shall be necessary to give effect to the
construction of such invalidity, and any such invalid provision shall be deemed severed from this
Agreement without affecting the validity of the balance of this Agreement.
IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly
authorized representatives effective as of the date first set forth above.

OPERATOR

VESSEL OWNER

[INSERT NAME OF OPERATOR]

[INSERT NAME OF VESSEL OWNER]

By:

By:

Title:

Title:
As owner of the [Name of Vessel]
Registration No. [
]
State of Registry [
]
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