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Terms, Abbreviations,and Acronyms
Terms
the private party (individual,corporation,partnership, or consortium) submitting a
proposal to developa private power project.

Applicant:

Backup power: reserve power for special circumstances, such as an emergency or system
failure.
BOO/BOOTIBLTschemes: Build-Own-Operate (BOO) and Build-Own-Operate-Transfer
(BOOT) schemes are methods by which private sector participation in the power sector is
encouraged. Under these approaches, a project company under private ownership, or a joint
venture with a minority public participation, is set up to plan, finance under limited recourse,
design, construct, and operatepower generationfacilities. In a BOOT arrangement,ownershipof
the facility is ultimately transferred to another entity after a specified period of operation. A
variant is the Build-Lease-Transfer(BLT) scheme.
Businessinterruption:stoppageof normalbusinessoperations.
Buy-backrate: the rate charged by a utility to a private power developerfor buying back some
or all the power the developer is obligatedto deliver.
Counterguarantee:a third-partyguaranteethat is used when one party purchases a service or a
product for monetary payments and this party's ability to make payments is in question. This
guarantee is required by the provider of the service or product to ensure that payments will be
made.
Cross-subsidies:the allocation of funds provided by one or more products or sectors of the
economyto other products or sectors of the economy. Often this process is not transparent (e.g.,
high prices for industrial users of electricity can be used to provide subsidies to domestic
consumers).
Debt service: periodic payment of principal and interest on loans, bonds, or fixed/floating-rate
notes.
Devaluation:a government action to reduce the purchasingpower or value of local currency
against convertiblecurrencies.
Easements: a right given to an individual or group to make limited use of another's real
property.
Expropriation:a forcedtransfer of ownershipfrom a private owner to a governmentinstitution.
Financialclosing: occurs when all the conditionsof lenders and investors have been met, and
financing disbursementscan take place.
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Franchise: the grant of certain rights to an individual group, partnership, or corporation,
sometimescalled a concession.
Hardcurrency:all major convertiblecurrencies, such as the U.S. dollar, the British pound, the
German mark, the Japanese yen, the French franc, the Swiss franc, the Italian lira, the Dutch
guilder.
Homecountry:the country in which a private power developeris registered.
Hostcountry:the country in which the private power project is taking place.
Indexedtariff: an adjusted tariff, based on a variable such as periodic fuel price, interest rates
(local or foreign),exchangerate, and/orinflation rate.
Implementation
agreements:project-specificagreementsthat provide government assurances
and guarantees to private power producers required for successful project development and
allocation of risk.
Implementation
team: the private power developer and its contractors.
Independentpowerproducers:private power producers who have developed power plants,
typically on a project finance basis, to sell power to an existingutility or directly to distributorsor
large consumers.
Investors: individuals, groups, or companies that invest cash in a private power developer,
group, or company.
Irrevocable
liquidcredit: a guarantee by a comnercial bank to providecredit on demand up to a
specified maximumlimit. This serviceis providedby banks for a fee.
Least-costexpansionanalysis:analysis of the options available for expansion of the electric
system to determinethe cheapest optionto achievethe intended objectives.
Lenders: commercial banks or other lending institutions that provide loans for investors or
directly to a private power developer company for the purposes of developing and building a
power plant.
Limited-recoursefinancing: a lending arrangement under which repayment of a loan and
recourse in the event of a default relies mainlyon the project's cash flow.
Liquidated damages provisions:specific amounts, with a cap, a construction contractor is
obligatedto pay the project companyin case of nonperformanceor scheduledelays.
Nondiscrimination: avoiding making distinctions between entities outside of any given and
specific evaluation criteria.
Nonrecourse
financing:recoursefor debt repayment,default, or both belongs exclusivelyto the
project company.
Nonutilitygenerators: power producers other thanpublic utilities.
Peakpower: the maximum noninstantaneouselectricpower in a specified period of time.
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Performancebonds: guarantees purchased by the project developer issued by commercial
banks or insurance companiesfor an entity to guaranteefull and successful implementationof a
contractaccordingto prespecifiedperformanceguidelines.
Plant downtime:time when the power plant is not producingpower because of scheduled or
forced outage or shutdown.
Powerpurchaser:the entity purchasingpower from a private power developer. Usually, the
public utility of the host country is the power purchaser.
Privatepowerdeveloper:an individual, group, or company that develops power plants on a
private basis to own,operate, lease, and/ortransfer.
Projectcompany:the special-purposeentity that assumes legal and financial responsibilityfor
constructionand operation of the project. Recourseis limited to the project company.
Project risk: the total risk, includingcommercial,political,and forcemajeurerisks.
Proposal:a writtenoffer, based on the covenants,terms, and conditionsas containedin the RFP.
Rateof return:percentageof returnon equity that developersexpect from a project.
Requestfor proposal(RFP): issuedby a utility or governmentto solicit bids for a project. It is,
collectively, all the covenants, terms, and conditions contained in the following sections and
appendixes: Information for Applicants,Instructions to Applicants,Performance Specification
and any applicable drawings,draft ImplementationAgreement,draftPower Purchase Agreement,
and possible draftFuel SupplyAgreement.
Rightof appeal: the right of specifiedparties to legal arrangementsto request another hearing
by a higherauthority accordingto guidelines specifiedin a governinglaw.
Risk profile: the level of risk due to political, economic, or financial uncertainty to which an
investor is exposed. This determines the rate of return that an investor requires in order to
tolerate exposureto the level of adversityin any country.
Rule 144A: allows the sale of restricted investment-grade securities (notes or bonds) to
"qualified institutional buyers" without registration with the U.S. Securities and Exchange
Commission,therebyprovidingforeigncompaniesaccessto the U.S. capital market. The issue of
these securities does not require the same samedetailedfinancialinformationas a public offering.
However,three years after their issue, 144Asecuritiescan be freelytraded in the U.S. market.
Sovereignguarantee: government guarantee (e.g., of the obligations of a purchasing utility
under a power purchaseagreement).
Tariff:rates charged for the energy,capacity, and miscellaneousservicesincluded in the PPA.
Tax holidays:exemptionsfrom some or all taxes for a specifiedperiod.
Turnkeycontract: a contract given by the project developer to a prime contractor who will be
responsible for the design and implementation of a project from start to finish, and who will
provide a completed,operationalproject on a stipulateddate, on a lump-sumbasis.
xi

Abbreviationsand Acronyms
BLT
BOO
BOOT

Build-Lease-Transfer
Build-Own-Operate
Build-Own-Operate-Transfer

BOT Build-Own-Transfer
ECO
EPC contract
HC
IA
IBRD

Expanded Cofmancing Operations of the World Bank
Engineering, Procurement, and Construction contract
Host Country
Implementation Agreement
Intemational Bank for Reconstruction and Development

ICB

International Competitive Bidding

IFC
IPP
IRR

International Finance Corporation
Independent Power Producer
Intemal Rate of Return

kWh
LCA
MIGA
O&M
OECD
OPIC
PPA
RFP
ROE
SP

kilowatt hour
Land Conveyance Agreement
Multilateral Investment Guarantee Association
(member of the World Bank Group)
Operations and Maintenance
Organization for Economic Cooperation and Development
Overseas Private Investment Corporation
Power Purchase Agreement
Request for Proposal
Retum on Equity
Security Package
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ExecutiveSummary
1
This report has been prepared to help governments of developing countries
address some of the constraints that have impeded development of private power
generation projects.
2
Both the World Bank and the IFC explicitly support a major role for the
private sector in .power supply. The private sector can be an important source of
financing for power, a factor that is especially relevant for the financially pressed public
sectors of many developing countries. Private power producers also tend to operate more
efficiently than publicly owned facilities, since they normally accept responsibility for
project risks, such as construction cost overruns and efficient operation of the plant.
However, the macroeconomic, legal, and regulatory environments of developing
countries frequently do not encourage competitive proposals for investment in private
generation. At the same time, these countries often receive unsolicited bids for power
development that do not take account of the full system costs and, more importantly, may
not provide least-cost power.
3
This document therefore seeks to assist developing countries both in
cultivating the requisite investment environment and in developing the mechanisms and
procedures they need to solicit and evaluate internationally competitive proposals for
orderly private power development. In particular, the report discusses how to prepare
bidding documents and undertake effective technical and commercial evaluation of bids.

Host-CountryBusinessEnvironment
4
Crucial to the success or failure of privatization in the power industry of
developing countries is the stability of a host country's macroeconomic environment. In
particular, the host country's policymakers and political leaders must agree on the role
that the private sector should have in the electric power industry, and they must then
develop the laws, regulations, and mechanisms to facilitate private power projects.
Initiation of the first private power projects in a developing country can set
5
the stage for the creation of a legal framework for the sector that will help attract
investors and lenders to private power development in the country. Governments wishing
to encourage private power development should structure the sector to create competition.
In the initial stage, competition can be established without restructuring by permitting the
existing public utility to purchase power from private producers on a competitive basis.
6
Since power generation activities can be competitive, it should be possible
to reduce the need for regulation. On the other hand, power transmission, which is
considered to retain the characteristics of a monopoly, should be subject to regulation. A
separate transmission company can be responsible for purchasing power on a competitive
basis, for operating the grid, and for load dispatch.
xiii
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7
Governments should eventually institutionalize the regulatory process to
reduce the number of conditions that need to be included in the contractual agreements
for private power projects, and they should provide published procedures, including the
specific steps and approvals needed for project processing. Professional management,
institutional independence, and predictable pricing mechanisms are essential to an
effective regulatory function. The regulatory structure should ensure the financial
viability and creditworthinessof utilities purchasingpower from private producers.

FinancialandCommercialIssues
8
The most important consideration for a developer of a private power
project is that the project is "bankable,"or capableof being financed.
9
Established electric utilities finance new projects on the basis of their
credit standing in capital markets, a method called balance-sheetfinancing. Private power
projects, however, are usually undertaken with project financing. This involves the
formation of a private company or joint venture to plan, finance on a limited-recourseor
nonrecourse basis, design, construct (or lease), and operate power developments. With
project financing, lenders and investors look to the project's cash flow for repayment of
principal and interest, and for returns on investment. They look to the assets as collateral
in the event of a default. Private power projects are financed on a "project" basis because
they are normally developed by forming a new company that has no other assets and no
previous performnanceor credit standing.
10
The report discusses project financingin relation to the specific problems
and conditions of developing countries. Although project finance would seem to have
advantages over traditional balance-sheet financing, experience in developing countries
has not confirmed this. The reason is that project sponsors, lenders, and governments
often have difficulty in reaching agreement on the sharing of risks, which are often much
greater in developing countries. Moreover, agreeing on the project structure and
contractual arrangementscan be a lengthy process. Each country and project has unique
circumstances that will affect the final structure, agreements, and terms of the project.
Recently, some new sources of nonrecourse funding have become available,but the longterm availability of such sources has not yet been established.
11
Another vital issue for the commercial viability of power projects is the
tariff structure. The most common pricing approach followed in private power
agreements is the two-part tariff, comprising a capacity charge, which is designed to
recover the capital or fixed costs of the plant, and an energy charge, which varies with the
net amount of energy in kilowatt hours actually delivered by the power producer to the
purchasing utility. These rates may be adjusted by various incentives and penalties and
through indexation, which provides the producer, operations and maintenance operator,
and the project's debt and equity sponsors with greater certainty that their costs and
earnings will not erode during the life of the project because of factors beyond their
control.
xiv
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The bottom line in any project is the return to equity participants.
12
internal rate of return (IRR) varies among countries and projects,
the
specific
Although
power plant developersnormallyrequire an IRR of 15 to 20 percent on the total project or
at least 20 to 30 percent on invested capital. The specific IRR and return on equity
sought will depend on macroeconomicand country risk factors in each case.
Risk
Power generation projects involve risks for all parties-the power
13
purchaser, the project developer,and the lenders. Risks fall into three general categories.
Commercial risks relate to potential problems during construction, such as cost and
schedule variations (completionrisks); to problems in the operation of the plant, such as
might stem from faulty operationor poor performance(operationalrisks); and to potential
failures to generate cash flow or meet demand (supply and market risks). Political or
country risks are specific to the host country and may include currency and foreign
exchange risks, government default on contractual obligations, expropriation, and civil
turmoil. Finally, projects must be preparedfor nonpoliticalorforce majeure risks. These
are caused mainly by natural disasterssuch as fires, floods, storms, or earthquakes.
The developmentof private projects can proceed successfullyonly with an
14
appropriate allocation of risks. Generally, project developers take risks that are
foreseeable and manageableor for which they are adequatelyrewarded. However,when
developers are not able to provide guarantees that are adequate in the judgment of the
lenders, the lenders will seek such guaranteesfrom the host government. One of the main
reasons many private power projects in developing countries have not progressed has
been an inability to meet the requirementsof lenders, notably the provision of guarantees
from governmentscovering the power purchasers' obligations,foreign exchangerisk, and
so on.
A well-structuredproject implementedby an experiencedpower producer
15
selling to a creditworthy purchaser that has a good record of meeting debt-service
commitmentsshould not require a governmentguaranteewhen the country's politicaland
economic environment is favorable. However, this is seldom the case, and that is why
most lenders require some form of sovereign guarantee.Comprehensivecoverage of all
project risks through a blanket governmentguaranteeis not feasible,however.
The ability of the parties to agree on how risks will be shared is often the
16
key to initiating a successful project. The important element is that risks be accepted by
the project parties most suited to bear them, as outlined in the security package for the
project.
The Security Package
The security package is established through various contractual
17
arrangements and comprises the key agreements, contracts, and government
xv
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undertakings. These seek to reduce lenders' and investors' risk by establishing legally
binding obligations, financial structures, and operational procedures. Before loan funds
can be disbursed, the lenders will wish to be satisfied that all the main agreements meet
their requirements and have been executed.
18
The implementation agreement (or state support agreement) is between the
project company and the government agencies that have the authority to provide the
guarantees, assurances, and support necessary for private power development.
19
The power purchase agreement (PPA) is the central contract in a private
power project. From the obligations set forth in the PPA the project generates revenues.
The sale of power provides the revenues or cash flow to meet debt service, operating
costs, maintenance, and return on investment. For this reason, the creditworthiness of the
power purchaser is a key factor in assessing commercial risk.
20
Once the parties to the PPA have been established, a contract must be
structured to provide an uninterruptible cash flow when the power producers are fulfilling
their obligations. Often a take-or-pay or firm-capacity sale arrangement is sought by
developers to assure a minimum cash flow. From the perspective of a purchasing utility,
however, it is more desirable to have plant that is "dispatchable." This enables it to
operate its entire system on the basis of merit-order dispatch.
21
Other formal agreements in the security package include the land
conveyance agreement, which ensures that the power producer will have control of the
land needed for the power plant and switchyard; ownership agreements, which delineate
the obligations among the entities composing the project company; the construction
contract and operations and maintenance agreements; and the fuel supply agreement,
which ensures security of a long-term fuel supply.

Project Procurementand Selection
22
Before calling for bids for provision of private power, the.power purchaser
should have a comprehensive prefeasibility study prepared to establish the requirements
of the project.
23
Selection among potential private power suppliers is best based on
competitive solicitations, since these are most likely to lead to least-cost supply.
Solicited proposals can be obtained by calling for competitive bids for development of
projects for a specific and proven technology, size, and location. These are described as
structured requestsfor proposals (RFPs). Unsolicited proposals are those that have been
prepared and submitted solely at the initiative of the party interested in providing
privatized power, and not in response to an official RFP. Host countries should view
unsolicited proposals with a fair degree of circumspection; proposals outside the
competitive process, where such a process has been established, may seriously undermine
the success of competitive solicitations. In addition, it is strongly recommended that
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before calling for bids for private power the host-country government should prepare a
" short list" of three or four qualified developers.
24
Well-defined evaluation criteria and transparent evaluation processes lend
credibility to the procurement effort. Responding to an RFP is expensive, so if the
evaluation criteria are not clearly defined, potential bidders may be reluctant to submit
proposals. The security package and financial structure sections of the RFP outline an
applicant's responsibilities to the power purchaser regarding the implementation
agreement, power purchase agreement, fuel supply agreement, land conveyance
agreement, insurance requirements, government approvals, O&M agreement, and project
financing. Regardless of the scope of the RFP, however, all evaluations will be
concerned with two general types of factors: price and nonprice. The specific prices for
capacity and energy are the starting point. The specific nonprice factors that are
considered will reflect the power purchaser's priorities and other concerns.
25
The selection and evaluation of bids should be a two-step process. The
first step, selection, should determine whether bidders can demonstrate relevant
experience. The second step, evaluation, should be based on price. Financial close
occurs when all agreements have been executed and financing arranged and
disbursements from the proceeds of the financing can take place. This process is the final
step before implementation of the project.
26
The ultimate goal of any private power effort is a project that operates
well, has been completed on time and within budget, and generates the expected
revenues. Although much of the onus for achieving this objective is on developers, not
even the most experienced and seasoned will be able to complete a project successfully
without an enabling political, legal, and regulatory environment or the requisite financial
climate to encourage investors.
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A

1
Introduction
Purposeof the Report
1.1
A severe shortage of finance for public power development has led to a
dramatic increase in interest in private power developmentaround the world. It has been
estimated that there are more than 500 proposals under consideration in developing
countries. Governmentsin developingcountries,particularlyin Latin America and Asia,
are restructuring their power sectors to encouragecompetition and attract greater private
sector participation, especially in generation. Private power producers not only attract
new financing sourcesfor developingcountriespower sectorsbut also assume the risks of
construction cost overruns and operations. Moreover,they have already demonstratedan
ability to complete projects on time and operate them more efficiently than publicly
owned facilities. Yet despite the advantages of private power production, very few
private power projects have been successfullyimplementedin developingcountries. This
report seeks to help governrmentsof developingcountriesaddress some of the constraints
that so far have impeded developmentof private power generationprojects.
1.2
The U.S. Agency for International Development (USAID), Office of
Energy and Infrastructure, provides technical assistance to promote private sector
participation in the energy sectors of developing countries through its Private Sector
Energy Development (PSED) program. The PSED program assists developingcountries
in designing and implementing policy and regulatory reforms needed to attract private
power developers. It also provides technical experts to assist in these areas and with
solicitations,requests for proposals,and evaluationof private power proposals. USAID's
program also advises on sources of financing, structuring of private projects, and risk
mitigation, and it arranges study tours and training. See Annex 1 for an overview of the
PSED program.
1B3
Like USAID, the World Bank and the International Finance Corporation
(IFC) have also established new policies to assist and support private power project
investment in developingcountries. The World Bank's support, through its new lending
policies, aims at assistingits borrowersin establishinga regulatory environmentthat will
provide opportunities for competition for supply between private power producers and
1
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existing public utilities. Most of the Bank's assistance for private power projects has
been through financial intermediaries or loans guaranteed by governments, as required
under its charter. The Bank also considers financial support for power sector reform,
including sector restructuring and regulation, and provides advice on structuring of
projects, processes of bidding, and the like. IFC's participation, on the other hand, has
been in the form of direct loans, equity, and mobilization of financing from other sources,
including syndication of IFC loans among commercial banks and provision of advice on
project preparation and private sector policies. Unlike World Bank loans, IFC loans and
investments are not guaranteed by host countries' governments.
Both the Bank and IFC explicitly support a major role for the private
1.4
sector in power supply. However, solicitation of proposals for development has not been
systematic, and developing countries have been receiving many unsolicited bids that do
not take account of the full system costs and, more importantly, may not provide leastcost power. Moreover, although many projects are being approved through negotiated
contracts based on a memorandum of understanding or a power purchase agreement, few
of them have actually gained financing because governments have underestimated their
complexity and the difficulty of meeting lenders' requirements.
1.5
This report is intended to provide a starting point for the formation of the
requisite environment to foster private power and the mechanisms and procedures
necessary to facilitate the request, submission, and evaluation of private power proposals.
The topics include some of the policy directions and associated legislative, regulatory,
and institutional frameworks essential to the development of private power. In addition,
the report addresses the concern of the power purchaser that power projects be consistent
with the country's resource-use plans and expected needs for power. Also discussed are
the financial mechanisms, agreements, and contracts used to convey the fundamental
commitments and obligations that are the basis for private power projects.
The report also seeks to assist governments in developing countries to
1.6
solicit internationally competitive proposals for orderly private power developments and
to obtain suitable financing on reasonable terms. It discusses how to prepare bidding
documents and how to undertake technical and commercial evaluations of bids. This, it
is hoped, should help developing countries obtain private power at the lowest possible
cost. Host countries should also be enabled to meet demands for power and, it is hoped,
avoid excess capacity and the need to retire existing plants prematurely. Facing the
reality that traditional sources of funding from multilateral and bilateral organizations
cannot meet all the rapidly increasing demands for electric power financing, developing
countries are recognizing that private sector involvement can help.
This document incorporates information extracted from pertinent
1.7
documents and experiences of the World Bank, USAID, and other international agencies;
procedures and directives issued by U.S. and state-level regulatory agencies related to the
establishment and operation of independent power producers; and knowledge obtained
through the review of recent competitive bidding for private power projects in developing
countries.

Introduction
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Overview of Private Power Concepts
The three most common approaches for achieving private sector
1.8
participation in the electric power sector are (a) privatization of existing assets through
the sale or transfer of ownership (commonlyinvolving the sale of stock shares through
local stock exchanges); (b) long-term lease of public electric power facilities for
operation and maintenanceby the private sector; and (c) development, ownership, and
operation of new electric power facilities by the private sector. To date, most private
sector participationhas been in the third category. Accordingly,these guidelines address
principally the third approach-private power generationprojects.
Private power plants developed by independent power producers are
1.9
normally project financed. This type of financing differs from the corporate financing
used by existing utilities, through which projects are financed on the basis of the asset
backing and creditworthinessof the utilities (i.e., on the strengthof their balance sheets).
The development of private power generation projects necessarily
1.10
involves the allocationof risks among the power purchaser,the project developer, and the
project lenders. In selecting among power projects, power purchasers have a number of
concerns. Although the price of the power being offered may be a primary concern, it is
by no means the only one. The power purchaser also has a keen interest in ensuring that
the power project will provide the type of generation required (e.g., base load,
intermediate, or peaking capacity); that the project will enter commercialoperation when
needed; that the generating facility will be dependable and dispatchable; and that the
project will be viable in the long term. The specific concerns of the power purchaser
should be reflected in the evaluation criteria adopted for project selection based on an
invitationto bid.
1.11
In its simplest form, the most important considerationfor a developer of a
private power project is that the project is "bankable"-that is, capable of being financed.
This requires a balance between project risks and returns such that financing can be
obtained on a limited or nonrecourse basis. Under this type of financing, the revenues
from the operation of the project are looked to by lenders and must be sufficientto cover
the interest and principal paymentsto lenders as well as to provide a reasonable return to
the equity investors.Because "bankability"is the most basic elementof the private power
development process, many of the documents and agreements discussed in these
guidelines are aimed directly or indirectly at facilitating the provision of necessary
financing. Without such financing, the prospects for developing private power are
diminished significantly.
A variety of schemes are used to formulate private power projects. These
1.12
vary in structure and format depending on the conditions and requirements under which
the project is executed. The most commonlyfound are the following:
*

Build-Own-Operate(BOO)
Build-Own-Operate-Transfer(BOOT)
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Build-Lease-Transfer (BLT).

1.13
These arrangements involve the formation of a private company or joint
venture being set up to plan, finance on a limited-recourse basis, design, construct (or
lease), and operate power developments. Many utilities have preferred to adopt a BOOT
approach so that the plant will eventually be transferred to them. However, the World
Bank generally prefers to see the private developers and investors retain responsibility for
operation of the plant so that the benefits of private management can be maintained for
the life of the plant.

Use of the Report
1.14
The implementation of private power projects is not a simple process, and
experience so far in many developing countries has been that agreeing on the internal
framework and contractual arrangements can be a lengthy process. Each country and
project has unique circumstances that will affect the final structure, agreement, terms, and
conditions of the project. This report, although general, provides information to
demonstrate the complexity of the process and to identify and discuss areas in which
governments may need additional information, support, or both. It may also help
determine whether the host-country environment, including the clarity and definition of
the project selection and implementation process, is attractive to private power developers
and investors. However, the report does not obviate the need to appoint experienced
financial and legal advisors to assist the host country. This document is likely to be most
useful to countries about to invite private power investment participants for the first time.
Once independent power projects have become established, their role, and the scope for
competition, should be enhanced.
Furthermore, approaches to private power
developments are continuing to evolve, and the details of these arrangements are likely to
change as the private sector's role increases.
1.15
Chapter 2 discusses the host-country business environment and its
political, economic, legislative, regulatory, and institutional/organizational aspects.
Chapter 3 treats the financial and commercial issues; project financing structure; taxes,
duties, and levies; tariff structures; fuel supply, transmission, and distribution; and returns
on equity. Chapter 4 assesses the degree of risk that each party (public or private)
assumes-commercial,
political, and nonpolitical. Chapter 5 explains the different
agreements that compose the security package and that need to be executed to enable
financial closure and approval of loans for financing the project. Key provisions covered
in the main agreements can be found in the annexes: Implementation Agreement (Annex
4); Power Purchase Agreement (Annex 5); Fuel Supply Agreement (Annex 6); and
Construction Contract (Annex 7). Chapter 6 sets out the methods of bidding, bid
preparation, and bid evaluation and explains the requirements for project closing.

2
Host-CountryBusinessEnvironment
Politicaland Economic
2.1
One of the most important factors contributing to the success or failure of
privatization in the power industry of developingcountries is the stability of a country's
macroeconomicenvironmentand its ability to foster a sustainableframework for private
power development. Investors,lenders, and private power developers must believe that
the host country's economywill remain stable, if they are to have the confidenceto make
long-term financial conunitments. Countrieswith stable exchange rates and inflation and
predictable political environments are thus much more likely to attract private power
projects at lower costs than countriesthat lack these attributes.
2.2
In addition to political stability,political consensus is essential to provide
a suitable framework for private power development. Policymakersand political leaders
must agree on the role that private sector shouldhave in the electric power industry of the
country and then develop the laws, regulations, and mechanisms that will facilitate
private power projects. Moreover, a degree of political consensus must be reached,
because many of the issues involved in establishingan attractive environmentfor private
power will likely affect other politicallysensitivematters. For example,where electricity
is sold by state utilities at subsidized prices, nonsubsidized private power may not be
competitive. Removing subsidies to make private power feasible, however, is likely to
raise political opposition (e.g., among subsidized domestic or industrial consumers),
which must be resolved if private power is to become a viable alternative to public
supply, especiallyif it is intended to establish competitionfor supply between public and
private producers.
2.3
Private power developers and lenders are also concerned about issues
affecting the long-term reform of the electric power sector:
*

Adoption of broader privatizationpolicies (e.g., covering divestiture of assets of
public enterprises and utilities)

*

Legislation for licensing of electric power systems to private power developers
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Elaboration of clear rules and procedures for approval and operation of private
power projects.

Legislative
2.4
It is not essential to have a comprehensive legal and regulatory framework
for private power in place for a country to undertake private power projects.
Nevertheless, some basic legal provisions must be in force to ensure the presence of
private power. These may include basic provisions permitting private sector involvement
in the electric power industry, obligating the existing utility to purchase power from
private suppliers where it is economic to do so, and providing for enforcement of
contracts and settlement of disputes. Disputes should be resolvable by clearly defined
and equitable procedures or through binding arbitration. If the basic enabling legislation
exists, private projects can be structured, and obligations can be clearly defined and
established in contractual agreements between the private power producer, the purchaser
of power, and the government. The main contractual agreements for private power are
discussed in chapter 5.
2.5
The development of the first private power projects in a host country can
set the stage for the creation of a legal framework in the sector that is designed to attract
investors and lenders to private power development. As the private sector role evolves, a
more comprehensive legal framework can be established. The laws should be simple and
should cover the following basic elements:
*

Responsibilities of ministries and government agencies for private power sector

*

Utilities and power companies that will be subject to the law

*

Issue of licenses and power franchises and trade restrictions

*

Responsibilities, obligations, and rights of power purchasers

*

Mechanisms for resolving disputes between the power purchaser and the project
developer, owner, or operator

*

Enforceability of contractual commitments

*

Regulation and control of prices for sales of electricity

*

Regulation of the terms and conditions of electric service

*

Tax obligations of the private power sector

*

Objectives and scope of the law in terms of safety and environmental legislation

*

Rights related to easements of land for power plants and transmission facilities

*

Broad regulations for operation, labor relations, and management oversight.
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Even if basic in scope, the laws must be clear. Legislation that gives
2.6
government regulators excessive flexibility in approving new projects creates uncertainty
for investors and developers that may deter or impede the development process.

Regulatory
2.7
Like the legislative framework, an established regulatory structure is not a
requirement for the development of private power projects, but its existence can be very
helpful. Normally in private power projects, the conditions and obligations of the power
producer, purchaser, and host government are clearly defined in specific project
documents, such as the implementation agreement and power purchase agreement. These
define the relationship between the producer, purchaser, and host government and should
provide safeguards to protect the interests of all parties. The extent of these safeguards
should be deterrnined during the earliest phase of the project. However, the absence of
clear regulations may prolong the negotiations, especially in countries where government
officials do not have a strong background in and understanding of private power
development issues and where they may lack full authority to make decisions on behalf
of the government. An effective regulatory environment can help to promote financially
sound practices by utilities, and it can thereby increase investors' and lenders'
confidence.

Governments should eventually institutionalize the regulatory process to
2.8
reduce the number of conditions that need to be included in the contractual agreements
for private power projects. Governments also should provide published procedures,
including the specific steps and approvals needed for project processing. These should
identify the agency (or agencies) in charge of permit and licensing procedures, tariff
policies, and so on. The key features of a sound regulatory framework are as follows:
v

Transparency and openness of the system
Clear articulation of regulatory objectives and the wholesale and retail tariffsetting mechanisms

*

A legal structure that clearly defines the rules and procedures that allow
participation by the private sector

*

The conditions enabling market entry and exit of private companies

*

A well-defined process for issuing private power project permits and licenses.

2.9
Some countries may have an existing regulatory body that governs the
electric power sector, but that entity may not be equipped to handle the approval of
private power developments. Professional management, institutional independence, and
a predictable pricing mechanism are essential characteristics of an effective regulatory
The regulatory structure should ensure the financial viability and
function.
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creditworthiness of utilities that are to purchase power from private producers. Otherwise,
investors and lenders will look to governments to provide assurances and guarantees.

InstitutionalandOrganizational
Aspects
2.10
The structure of the electric power industry is a key element in the
development of private power in developing countries. Most developing countries have a
single national utility that is responsible for generation, transmission, and distribution. In
other cases, the industry is more fragmented, and responsibility for power supply lies
with regional or state utilities, which may or may not be involved in all three functions.
Very few developing countries have long-standing privately owned electric power
operations. Regulation of the sector has traditionally been the responsibility of the
ministries of Electric Power or Energy-especially
project approval, processing, and
resource-use policy.
2.11
Governments wishing to encourage private power development should
structure the sector to create competition. In the initial stages, competition can be
established without restructuring by permitting the existing public utility to purchase
power from private producers on a competitive basis. This creates opportunities for
competitive procurement but does not involve the public utility's own plant. It also limits
the extent of competition. In larger power systems, separation of generation functions
from transmission and distribution has been found to be essential to increasing supply
competition. Because generation activities can be competitive, it should be possible to
reduce the need for regulation in that subsector. On the other hand, transmission, which
is considered to retain the characteristics of a monopoly, should be subject to regulation.
A separate transmission company can be responsible for purchasing power on a
competitive basis, for operating the grid, and for load dispatch. Where full competition is
being sought, wheeling arrangements should give private producers the right to use the
transmission grid. This should enable producers to sell directly to distributors and will
provide opportunities for retail competition and sales to large bulk customers. Retail
competition removes the exclusive right to supply that public utilities and franchise
holders have enjoyed.
2.12
Promoting private power requires rationalization and coordination among
the utilities, ministries, and government agencies that affect the power industry. In
countries with both central and regional regulatory institutions, rules and regulations must
be reconciled. The country's power sector structure must be organized and regulated to
expedite and facilitate timely review and approval of private power project proposals.
Lengthy evaluation processes increase development and project costs. When possible, the
government should institute a "one-stop-shop" concept whereby developers can obtain
information on processing and approvals from a single agency. That arrangement can
greatly facilitate the approval or accreditation process for private projects. Several
developing countries have established a single agency responsible for encouraging private
power development (e.g., Pakistan and Philippines).

3
FinancialandCommercialIssues
FinancingStructure
3.1
Established electric utilities typically initiate new projects with financing
that is obtained based on their credit standing in capital markets, and the utilities
themselves are responsiblefor repaying the debt. This method of financing is referred to
as balance-sheetfinancing. For private power projects, no single financing structure is
typical or optimal, but primary responsibility for financing lies with the developer or
sponsor of the project.
3.2
Financing drives a project's commercial structure, the technical
parameters, and the speed of implementation. For example, a developed-countryutility
building a power plant will use internal sources of funds and will borrow, principally
from the capital markets. It will have great flexibility in choosing the technology and
plant configuration. The project can also be implementedquickly because procurement
policies and contractingprocedures are already established. These countries have higher
credit ratings and more stable political and economic climates, so financing a private
power project also can be much simpler and may not require many of the agreementsand
guarantees that developers and lenders seek in developing countries. A developing
country's state-ownedutility relying on export or suppliers' credits will be more limited
in terms of technology and vendors and therefore in the type of power plant it can
consider. The portion of the project financed with export credits will have to be
substantially produced in the country providing credit. Foreign borrowings are often
guaranteed by the government. In such cases, the lenders have recourse in the event of a
default to the sovereign guaranteeof the government.
3.3
Private power projects are usually financed on a project finance basis
because they are normally developed by forminga new companythat has no other assets
and no previous performance record or credit standing. With this type of financing,
lenders and investors look to the project's cash flow for repaymentof principal, interest,
and return on investment, and they consider the project's assets as collateral in the event
of a default. The right to use the project's cash flow to meet debt-service obligations is
given to the project sponsors through the power purchase agreement. Furthermore,
9
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investment is usually in project companies that are created for the sole purpose of
developing a private power project. If the project cannot produce sufficient cash flow to
service the debt, then the lenders would have recourse to the project company's assets
(e.g., capital equipment and contracts) but not to the parent company or project sponsors.
That is why project finance is commonly referred to as nonrecourse or limited-recourse
financing. Project finance is normally the approach chosen for private power projects in
both developed and developing countries.
3.4
The credit analysis by the lenders for project finance requires assessment
of the risk of the project-commercial, technical, and political-as opposed to balancesheet risk analysis, which is based on the assets and finances of the utility as a whole
rather than of the project alone. Credit analysis for project finance requires a complex
and time-consuming assessment by lenders and credit rating agencies. Often, lenders will
require a private developer to contribute a certain level of equity. This equity is usually
not contributed until the construction phase is completed, so at least initial financing of
the construction costs must be secured through borrowing. The exact level of equity
required will depend on the lender's perceived risk for the project in the country where it
is to be implemented. In general, equity requirements for projects in developing
countries tend to be in the range of 20 to 25 percent. The remaining 75 to 80 percent
must then be provided by borrowings that can be raised from a mix of sources, both
commercial and official. In practice, developers have experienced few problems in
obtaining equity financing but have found access to commercial bank funding very
limited.
3.5
Project finance would seem to have advantages over traditional balancesheet financing. Yet experience so far in developing countries has not borne this out.
The reason is that with project finance, it has proved much more difficult for sponsors,
lenders, and governments to reach agreement on sharing of risks, which for developing
countries are often substantial. In fact, project finance creates significantly higher levels
of risk to lending institutions than any other type of financing (see chapter 4 for details).
Therefore, structuring a project (particularly in a developing country) is neither easy nor
standardized and-like the credit analysis-is often time-consuming. This is why lenders
need to be well-established financial institutions, such as large commercial banks. It is
also why project developers look to bilateral and multilateral institutions, such as the
International Finance Corporation (EFC), and to export-import credit agencies and banks,
which are sufficiently capitalized to share some of the risks associated with project
finance and to help make the projects more attractive to other lenders.
3.6
To date, bilateral and multilateral agencies have been unwilling to take the
completion risk for private power projects, although they have been considering moving
in that direction. If a project sponsor can pass through the stage where completion risk is
not an issue by using such mechanisms as bridging financing or by using existing assets
as collateral, lenders may then be willing to replace some or all of the project's
commercial liabilities with debt on softer terms. On the other hand, commercial banks
have made some nonrecourse loans to power projects, including projects in developing
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countries. The banks normally scrutinize these schemes carefully and can be expected to
be cautious in developing countries. Granting of loans will often be closely related to the
country's political, legal, regulatory, and economic/financial stability.
3.7
In addition to the traditional sources of off-balance sheet financing, several
alternative sources of funding may be available. These include private placements, or
Rule 144A market, and public markets, such as the stock and bond markets. The private
placement market relies on the placement of debt to sophisticated investors, such as
insurance companies, pension funds, and mutual funds. However, not enough private
placements have been made to determine whether this market can be a long-term sources
of funds. Furthermore, to date, investment banks involved in private placements have not
been willing or able to -place debt to cover completion risk.
3.8
Stock issues have increased in the public market for capital fund raising
related to specific projects being developed by a company or agency affiliated with a
sovereign country. Although compliance with securities laws and the need for complete
disclosure of project risks can complicate such stock offerings, the current market climate
makes this an attractive option.
3.9
One of the main reasons many private power projects in developing
countries have not progressed beyond the stage of the power purchase agreement or a
memorandum of understanding is that the developers have not been able to meet the
requirements of lenders, notably the provision of guarantees from governments covering
the power purchaser's obligations, foreign exchange risks, and so on. Many of the
successful projects have relied on support from multilateral lenders such as the Asian
Development Bank and the International Finance Corporation and export credit agencies
such as those of Japan and the United States.

Taxes, Duties, and Levies
3.10
Taxes, duties, and levies can have a substantial effect on project returns
and viability. The project company will usually be structured to minimize local tax
withholdings and take advantage of any tax concessions. However, to the extent that
these costs cannot be offset by local tax credits, they will be passed through to the power
purchaser in the form of a higher tariff. Generally, foreign income taxes can be credited
to the project company to the limit of the company's home-country tax rate. Further,
taxes in excess of the home-country rate are usually neither creditable nor allowed to be
carried forward to the subsequent years. They thus become an additional cost to the
project company that must be passed through to the power purchaser.
3.11
Customs duties and other taxes are usually paid by private power
developers and passed through to the power purchaser in the tariff. From the host
country's perspective, it is important to ensure that all power producers are subject to the
same taxes, duties, and levies. If competition is to be established between existing public
utilities and private producers, a level playing field is necessary.
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Tariff Structure
Objectives
3.12
The tariff is the price of the electricity purchased from a private power
producer. Its structure is agreed in the power purchase agreement. From the project
developer's perspective, determination of an appropriate tariff is extremely important
because it ensures that sufficient revenues are generated to cover the fixed and variable
costs of the project and to satisfy equity-returncriteria. This, in turn, determines whether
sufficient debt and equity funds can be mobilizedto finance the project.
3.13
The price of electricity is equally important to the power purchaser. The
purchaser will seek to obtain desired levels of capacity and energy to meet load
requirements; obtain a tariff (preferably one lower than its own costs of building and
operating generationplants); and meet technical,financial, and environmentalcriteria.
3.14
Lenders to private power projects, likewise, pay significant attention to the
tariff structure and often provide guidance during negotiations to ensure that the agreed
tariff structure matches their lending criteria. The revenues obtained should provide them
with a desired minimum debt-servicecoverage (i.e., the ratio of earnings to principal and
interest).
Typesof Tariffs
3.15
The structure of the tariff must be agreed between producer and purchaser.
Any preference for a particulartype of tariff structurewill be influencedby cash flow and
risk considerations. For example, a tariff that has a significantportion of the cost stream
in the early years of the proposed agreement (i.e., a front-end-loadedstructure) may have
higher initial cash requirements and risk than other alternatives. The best approach, if a
fully competitive market exists, would be to offer private power producers a simple tariff
expressed in terms of a price per kilowatt hour. This may not be feasible yet in many
developing countries because their markets are not fully developed. In the interim, at
least three types of tariffs can be considered,as describedbelow.
AscendingTariff. This is a tariff in which the purchaser accepts a
3.16
proposed, constant per-kilowatt-hourprice for electricity subject to annual adjustments
for inflation and subsequentlyfor increases in later years to provide investors a return on
equity. In ess nce, this type of tariff structure defers return on equity payments to later
years. In addition,both the project owner and the power purchaser face market risks over
the term of the power purchase agreement from what is basically a fixed-price contract.
For example, to the extent that actual variable costs increase more rapidly than
contemplated in the annual adjustment factor, the viability of the project may be
compromised. On the other hand, to the extent that actual variable costs increase at a
lower rate than that contemplated in the annual adjustment factor, the power purchased
:rom the project may become overpriced relative to other supply sources available in the
market.
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3.17
Two-Part Tariff. Such a tariff is separated into capacity and energy
components that respectively reflect the costs of constructing and operating the power
facility. This tariff is calculated by agreed-on formulas that determine the capacity and
energy components of a first-year tariff and that then are adjusted annually to reflect
inflation or changes in project costs. This tariff assumes a base level of electrical
production that takes account of normal availability for this type of plant. Thus, when
operation of the plant exceeds this level, the investor benefits.

3.18
LevelizedTariff. This type of tariff can be determined by calculating a
single, discounted value for the tariffs for each year. This method is followed where
costs are expected to fluctuate widely from year to year. Its use is constrained, however,
by the fact that the payment of a levelizedannual tariff to a producer does not ensure that
sufficient revenue will be generated.
3.19
Some approaches to levelizationresult in higher real costs for the power
purchaser in the early years of the power purchase agreement. Although this will
improve the ability of the project developerto obtain financing, the power purchaser is
faced with the risk that, having paid the higher real costs early, the project will not be
available in its later years, when real costs are lower. That risk can be addressed through
the power purchase agreement with provisions such as those for escrows, minimum
operations and maintenance requirements, and preferential rights to the facility. In
addition, when levelizedpricing includes the energy componentof the purchase price, the
same risks exist as those discussedabove with regard to a "fixed or ascending"tariff.
TariffComponents
The most common approach followed in private power agreements is the
3.20
two-part tariff, comprising a capacity charge and an energy charge. This type of tariff has

benefits for both the power purchaser and the power producer. Where the power
purchaser has a right to dispatch, the energy purchase price will be used to determine
whether the plant will be called on to provide energy. If the plant is not called on, only
the capacity purchase price will be paid to the producer. The producer thus has the
benefit of obtaining a capacity payment, which, as discussed below, should cover its
fixed costs. Although the methods used to determinethe tariff structure for capacity and
energy payments may vary among projects, the combined tariff would be expected to
cover all of the project developmentcosts and provide a profit to the producer over the
term of the agreement.
3.21
Capacity Charge. The capacity charge is designed to recover the capital
or fixed costs of the plant. The power purchaser should be obligated only to pay for
capacity that is dependable (i.e., available to be called on in accordance with the power
purchase agreement). The producer, however, desires a revenue stream that will cover

fixed costs and will not depend on how often the plant is called on to deliver energy.
Capacity payments should generate sufficient revenue to cover the project's capital and
fixed costs and investor returns, which include costs that the project would incur even if
the purchaser did not "dispatch" the plant and purchase electrical energy. The capacity
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purchase price can decrease or increase each year based on the level of reliability
achieved by the plant. In addition, the capacity payment may vary based on the type of
tariff structure, the period of debt-serviceamortization,and the amount of return of equity
expected in the later years of the project. In the last case, the tariff is, in effect, increased
every year to obtain the necessary return. The most important factor in determining the
annual charge for capacity is the term of the loan. Short periods result in unreasonably
high capacity charges and make the project uneconomic.It is desirable to seek a period of
at least 12 to 15 years and preferably as close as possibleto the expected economic life of
the plant. Although the method of determining capacity payments can vary among
projects, a typical capacity payment usually includes the following elements:
*

Project capital costs. These comprise all project development and construction
costs, including but not limited to prefeasibility, engineering, legal, and auditing
services.

*

Fixed O&M costs. These comprise maintenance; cost of spare parts; and, if
applicable,overhauls,managementfees, and necessary professional services.

-

Financing costs. These are for the interest and principal payments on the debt or
total borrowing,as well as supplementaryfinance charges including any front-end
and commitmentfees, letter-of-creditcharges,trustee fees, account and remittance
fees, project-monitoringfees, and interest- and exchange-ratehedging costs.
Insurance costs. These comprisethe costs of payment of premiums to cover fire,
business interruption, all risks including political risks, and workers'
compensationinsurance.

*

Equity shareholder returns. These provide for returns to investors on capital
invested in developing, building, insuring, and operating the project. The return
sought by investors will vary according to their perception of risk but would
normally need to match returns availablefrom investments with a simnilardegree
of risk in the host country.

Energy Charge. The energy chargeis a variablepayment that depends on
3.22
the net amount of energy in kilowatt hours actually delivered by the power producer to
the purchasing utility. It is usually designed to generate sufficientrevenue to cover actual
fuel costs and variable operating and maintenancecosts. Energy costs are incurred only
if the plant is dispatched by the purchaser and electrical energy is purchased. A typical
energy purchase payment includes fuel costs and variable O&M costs, as detailedbelow:
*

Fuel costs. These reflect the cost of fuel consumed to generate electricity.
Depending on the terms of the fuel supply agreement, the fuel could be supplied
either by a state-ownedagency or a private company:
-

State-owned agency. If the fuel supply is contracted from a state-owned
supplier that also controls price and quality, the state purchasing utility
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should treat the price of the fuel as a pass-through to the customer in the
tariff, thus relieving the supplier from supply and price risks. This
arrangement is described as a "fuel conversion agreement," and because
of the pass-through arrangement, the power producer does not accept any
of the fuel risk. In this situation, there may be extensive emphasis during
negotiation of the power purchase agreement on a fixed heat rate for the
plant. Lower fuel costs might be achievable if the power purchaser were
responsible for ensuring quantity and if price were optimal and based on
competitive supply.
-

*

Private company. If the fuel is supplied by a private company, a longterm fuel supply contract over the life of the power purchase agreement
could include various price escalation provisions, and the fuel supply risk
would be borne by the power supplier. However, this risk would only be
assumable where the fuel is tradable or where fuel can be imported. It
also depends on the existence of an efficient and reliable fuel
transportation system.

Variable O&M Costs. These represent the variable costs incurred by the producer
in generating electrical energy per unit running hour. In the base tariff, agreed on
between the producer and purchaser, this component of the tariff could be based
on an anticipated level of output derived from the country's least-cost expansion
plan.

Other supplemental charges depend on the situation and the agreement
3.23
between producer and purchaser. These charges might include a start-up charge, a heatrate adjustment charge, a hot-standby charge, and increases in other local duties and taxes
unanticipated when the project was negotiated. Because project developers have different
views of risks, some bids may not include these types of charges.
Incentivesand Penalties
In addition to the base tariff, incentives and penalties may be negotiated to
3.24
reward a producer for better-than-anticipated performance and to penalize the producer
for failing to meet expectations. Bonuses and penalties could be paid to or charged
against a power producer in the form of adjustments to the capacity or energy purchase
price to reflect superior or inferior performance. They would be imposed in cases of
increases or shortfalls in commissioned capacity, plant availability, net capacity, forced
outages, or achievement of expected levels of dispatch. In many cases, producers expect
to be able to operate plants above contracted levels in order to increase their profits. This
is reasonable, provided scheduled maintenance is kept up.
Tariff Indexation
3.25
Indexing a tariff uses objective data or indexes to reflect changes in costs
to the project company that are outside its reasonable control. Indexation provides the
producer, O&M operator, and the project's debt and equity sponsors with greater
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certainty that their costs and eamings will not erode during the life of the project because
of factors beyond their control. For example, ascending tariffs, through capacity charges,
defer revenues or returns on equity to later years but are usually adjusted over time by a
factor to ensure that these revenues or returns on equity are recovered during the life of
the project.
3.26
Indexation provisions should be included in the project's capital costs and
constant-dollar operating costs before financial close. They should be applied to tariffs
from the start of commercial operations, and the tariffs should be adjusted periodically to
reflect the costs to the supplier.
3.27
Just as appropriate indexation affords some protection to the producer and
its lenders that earnings and debt coverage will not be eroded, it provides the power
purchaser with some assurance that the costs of the power will continue to reflect the
market. When bids are received, the power purchaser will have an indication of the thencurrent market cost of power. As purchases from the producer proceed, it is important
that the prices continue to reflect the market. An inappropriate index could cause prices
to exceed or lag behind the market and would have a detrimental effect on the power
purchaser. Above-market prices increase costs to the purchaser's customers. Belowmarket prices may affect the viability of the project and place a needed power resource at
risk. To avoid these consequences, any indexation should be responsive to the market.
3.28
Details of the actual costs that can be indexed should be negotiated
between the purchaser and the producer. Major components that can be indexed and the
principles that apply to each are shown in Table 3.1.
Table 3.1. Principlesof PowerTariff Indexationand Adjustment
Tariff cost
component

Fixed O&M
Debt service
Shareholder
retums

Fuel costs
Variable O&M

Country costs

Type of cost

Indexationadjuster

Capacitycomponent
Local costs
Foreign costs
Local debt
Offshoredebt

Local inflation
Foreign inflation,exchange rate changes
Changes to variable interest rates
Changesto variable interest rates

Local equity
Foreign equity
Energycomponent
Purchase & transport
Local costs
Foreign costs
Pass-through
items
Insurance, local taxes, and
fees

n.a.
Exchangerate changes
Internationallypublishedfuel indexes
Local inflation
Foreign inflation,exchangerate changes
Passedthrough in the tariff
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FuelTypeandAvailabilityof Supply
The principaltypes of fuel used in power generationprojects are identified
3.29
in Annex 2. Because of its low price and environmental acceptance, gas has been a
preferred fuel for most private power developments. Where gas has not been available,
developershave generally chosen coal or oil-basedfuels. Annex 2 also discusses factors
that should be considered in establishing responsibility for fuel supply. In most cases,
fuel is supplied either by the power purchaser or by a state-ownedfuel supplier. Where a
free market exists, the power producer may prefer to buy its own supplies. The annex
raises environmental considerations as well in the choice of fuel, pricing, availability,
reserves, and impact on the local economy.

andWheeling
and DistributionCapabilities
Transmission
GeneralConsiderations
A private power project that is not an enclave generator would normally
3.30
need to be connected to the public transmissionor distributionsystem. Power delivered
at these interconnections will be destined to the owner of the transmission and
distribution system, as a block of energy to be added to network requirements; one or
more blocks of energy to be delivered to purchasers (wheeled) through the system's
existing transmissionor distributionlines; or a combinationof the above.
of Interconnections
Characteristics
Before selecting a project, it is essential to ensure that the existing
3.31
transmission and distribution systems can carry designated blocks of power, that the
system's stability will not be jeopardized by the addition of the power project, that the
generators will not pull out of step during system faults, and that the flow of reactive
power will ensure adequate voltage levels. Conformityto these criteria can be predicted
by computerized simulation studies, such as load flows, stability, and fault calculations.
Sometimes, a new power project may require modification of the transmission and
distribution systems to transmit additional blocks of power or, alternatively, changes in
the number, sizes, and locationsof power plants to conformto the system's requirements.
3.32
In terms of wheeling,if the transmissionand distributionsystem has more
than two points where the power enters or leaves, there is no assurance that power
produced will be delivered to purchasers, especially during power shortages, because
electricity flows through paths of least resistance (impedance). If it is essential that the
project's output is delivered to specific users, it may be necessary to modify transmission
and distribution lines and substations to provide direct, controllable paths. This may
require modifications to the system's operatingprocedures and could increase cost. The
point or points where the project delivers its output and the transmissionand distribution
systems receive it should also be specified. If wheelingis used, the point or points where
the power is delivered also must be specified. Responsibility for payment for
modification to the transmission system is usually agreed on in each case through
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negotiation between the developer and the power purchaser. Definition of the
interconnection point or points delineates the metering point (which also indirectly
specifies losses to be absorbed by each party); responsibilityand liabilities for equipment
maintenance and repair; and access facilities. Related to this delineation are definitions
of the equipment to be installed in the other party's properties and rights of access to the
equipment.

OtherInformation
to beSpecified
3.33
The power project must interface and conform with the technical
requirements of the transmissionand distribution system and with the system protection
and communicationequipmentused to control and dispatch the system. These interfaces
must be carefully specified in terms of voltages; fault levels; size and type of equipment
(especially when the transmission and distribution system has standardized the use of
specific equipment); type and quantity of protective relays; type, accuracy, and detail of
metering equipment and associated transducers;method, frequency, number of channels,
and equipment be used for communications;and roads, fences, and storage areas.
3.34
Availability of a bulk electric power market, in addition to the market
from sales to the existing public utility, can provide additional economic benefits and
incentives for private investors and retail customers. It can afford private producers the
opportunity to obtain additionalrevenuesthrough sales to other bulk users.
3.35
Private participation in a bulk power market also requires the following
authorities and conditions:
i

Legislative authorityfor sale of electricityby the private sector to customers other
than a utility power purchaser

*

Legislative authorityfor private access to transmissionand distributionsystems

*

Establishment of conditions under which utilities or other owners of bulk
transmissionsystems wheel power from private generators

*

Establishmentof a clear transmissionpricing mechanism.

Returnon EquityandInternalRateof Return
3.36
The power purchaser's concerns revolve around the overall cost of its
purchases from a power project and how a particular project will satisfy its needs. As a
result, the specific returns achieved by the project developer generally are of little
concern to the power purchaser. On the other hand, predictionof earnings plays a central
role in the analysis of a project by investors and lenders. The bottom line in any project
is the return to equity participants. Returns can be measured either statistically (at one
point in time) or dynamically (over several periods in time) and are a measure of net
income (the difference between revenues and costs) over owner's equity. They do not
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account for the time value of money, and they can vary depending on how depreciation
methods affect net income.
3.37
The internalrate of return (IRR) techniquedeterminesa time-adjustedrate
of return based on the time value of money. The IRR is the discount rate expressed as a
percentage that makes the net present value of an income stream equal to a project's net
outflows or investment. In other words, it is the maximumcost of capitalthat a company
can pay for a project and expectto break even. Althoughthe specificIRR varies between
countries and projects, power plant developers normally require an IRR of 15 to 20
percent on the total project cost or at least 20 to 30 percent on invested capital. The
specific IRR and return on equity soughtwill depend on macroeconomicand country risk
factors in each case.

I

I

4
Risk
4.1
Power projects involve risk for all parties-the power purchaser, project
developer, and lenders. Generally,project developerstake risks that are foreseeable and
manageable or for which they are adequatelyrewarded. However, when developers are
unable to provide guarantees adequate to satisfy lenders, the lenders will seek
government guarantees. The ability of the parties to agree on how risks will be shared is
often the key to initiating a successful project. These risks fall into one of three
categories: commercialrisks, politicalor countryrisks, and nonpoliticalor force majeure
risks. Commercialrisks can arise during the constructionphase and relate to variations in
costs, schedule, and ability to meet completion requirements (completion risks). They
can also arise during the operating phase (operation risks) and relate to the project's
ability to generate projected revenues or cash flow and meet the needs of the market
(supply or market risks). Project investors will be exposed to risks that could impair or
jeopardize the project company's ability to repay debt and maintain dividend payments.
Mitigation of those risks, or transfer of them to parties best suited to bear them, is
essential to obtain financing. Country or political risks are those that are beyond the
control of negotiating parties, such as foreign exchange or expropriationrisks. Last are
the nonpoliticalor force majeurerisks of natural disaster.
Successful mitigation of the risks of commercial, political, and
4.2
nonpolitical or force majeure events is critical to a project's financial feasibility. The
agreements, contracts, and measures associated with a project are designed to maximize
risk mitigation, and a risk matrix should be prepared by potential investors as a tool to
analyze the extent of mitigationand the residual risk. That residual risk, together with the
financial rewards, will determine investor interest in participation in the project (see
Annex 3 for an example of a typical risk matrix).
Commercial Risks
4.3
Commercial risks are faced by both the power purchaser and the project
developer. For example, the power purchaser faces the risk that the electricity it is
seeking to procure will not be required. In addition,the power purchaser faces risk from
a delay in project completion. Such a delay may require the power purchaser to obtain
21
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power from another source, possibly at a higher cost. The commercial risks faced by the
power purchaser can be addressed contractually. The commercial risks faced by the
project developer are generally under its control. For example, the failure to meet
contractual obligations is a risk that arises primarily from the performance of the project
developer and its contractors. Evidence of that failure during the construction phase can
be manifested through delays in completion or increases in construction costs. For
example, problems related to improper management practices, such as improper
budgeting and cost overruns, can increase the project costs substantially. During the
operating phase, the failures are manifested through poor technical and financial
performance. These risks are mitigated by arranging a well-thought-outproject structure
with reliable and experienced construction companies and operations and maintenance
contractors.
4.4
The key to a sound financial structure is risk management. Every project
risk should be transferred or mitigated. Risk must be allocated properly among all parties
through the various contracts, insurance policies, bonds, or letters of credit. The
important element is that risks are accepted by the project parties most suited to bear
them. Often it is worthwhile to consider local participation in risk sharing. This can
involve equity participation in a joint-venture project company or partnership or
association with local constructionor operating contractors. Such arrangements can also
facilitate the negotiation of contracts, and they can help to secure government
commitments and guarantees.
4.5
In a private power project, the central contract is the power purchase
agreement (PPA). It is from the obligations set forth in this contract that the project
generates revenues. The sale of power provides the revenues or cash flow to meet debt
service, operating costs, maintenance, and return on investment. For this reason the
creditworthiness of the power purchaser is a key factor in assessing commercial risk. A
project must first be structured around a purchaser that needs the power, can fulfill
payment obligations, and has demonstratedcreditworthiness. If the power purchaser has
anything less than an impeccable history of debt servicing and management, as is
frequently the case with state-ownedutilities, a counter-guaranteewill be required. This
additional layer of risk mitigation can be provided through a sovereign guarantee of the
utility's obligations, multilateral support, or irrevocable letter of credit facility. In
addition, it is most important from the power purchaser's perspective to be able to pass
through all power purchase costs in the tariffs. The ability to do this will depend on the
regulatory arrangements.
4.6
Once the parties to the PPA have been established, a contract must be
structured to provide an un-interruptible cash flow when the power producers are
fulfilling their obligations. Often developers seek a take-or-pay or firm-capacity sale
arrangement to assure a minimum cash flow. Take or pay refers to an agreement to
purchase power or otherwise pay for capacity (i.e., availability regardless of whether
energy is actually produced). This process guarantees the producer that fixed costs such
as debt-service payments, fixed O&M costs, and return on equity will be covered.
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Variable costs, such as fuel costs, will be paid only if power is actually purchased. Firm
capacity also guarantees the producer that at least fixed costs will be covered from project
revenues. Regardless of the arrangement adopted, the obligation of the purchaser must be
clear and absolute-to pay under all circumstances, as long as the producer has the
available capacity. However, from the perspective of a purchasing utility, it is more
desirable to have plant that is dispatchable. This enables operation of the entire system
on a merit-order-dispatch basis.
Plant downtime can expose the project to interruption in cash flow and
4.7
therefore can disrupt debt-service payments. Because the producer is responsible for all
risk associated with the operation of the power plant, adequate risk transfer and
mitigation becomes necessary outside the PPA. The risks include fuel interruption,
variations in the quality of supply, machinery breakdown, poor O&M, and poor plant
performance. Losses incurred because of scheduled maintenance should be covered by a
well-funded sinking fund or reserve for maintenance. This fund or reserve is the
responsibility of the power producer or its O&M contractor.
Machinery breakdown can cause extended downtime and substantial
4.8
repair costs. This risk can be reduced by selection of experienced contractors and proven
equipment, and it can be further mitigated by comprehensive (and usually expensive)
insurance not only for repair of machinery but also for business interruption or loss of
revenue.
Fuel risk must be mitigated via a long-term fuel supply agreement (FSA)
4.9
guaranteeing quality, quantity, and delivery. Fuel-price changes should be reflected in
the energy component of the purchase price. Strong penalty clauses must be incorporated
into the FSA to ensure that contracted quantities and quality are delivered. The penalties
should be sufficient to cover the project's basic cash flow needs (such as debt service and
ongoing costs) if there is a shutdown caused by interruption of fuel supply. If the private
producer is purchasing from a state-owned fuel supply company-as in Mexico, India,
and Malaysia-the fuel risk is assumed by the state.
Poor or inefficient operation and maintenance can cause plant performance
4.10
to fall below levels stipulated in the PPA. It also can cause premature wear and tear on
plant components. The project company can mitigate this risk by entering into a longterm O&M contract with a reputable operator. The guaranteed availability and minimum
operating parameters stipulated in the PPA thus can be passed on to the operator. The
O&M contract should have incentives for encouraging good maintenance and high plant
availability, and it should contain a significant penalty clause covering the operator's
performance obligations. Because there is a limit to such penalties, this risk cannot be
entirely assumed by the O&M contractor. Hence, a certain degree of confidence in the
operator's experience and plant operating history is required, and some of the risk should
be retained by the project company.
4.11
Technical quality also affects performance. A plant producing at less than
expected capacity, for example, can have severe effects on the producer's ability to meet
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obligations. This risk is substantially mitigated by having a strong engineering,
procurement, and construction (EPC) contract, which must have a fixed price and a firm
completion date (delays in commercial operation will cause default). The scope of work
also must be complete. In other words, a strong turnkey contract is required. Substantial
damages for failure to meet guaranteed or specified performance during plant
commissioning must be incorporated into the contract and be backed by performance
bonds and letters of credit. It is important to note that a strong EPC contract, or turnkey
construction contract, is the responsibility of the project company and not the power
purchaser. However, the purchaser should make sure that an adequate contract exists and
should not rely solely on penalties to minimize delays in construction. Primary
responsibility for construction risks and the availability and performance of the plant,
however, rests with the project company.
4.12
The degree to which commercial and operational risks can be reduced
depends largely on the quality of the constructioncontractors. Accordingly,it is essential
that construction contractors possess the technical, managerial, and financial capabilities
to assure completion of the project and its continuing operation. This may be
accomplished by prequalifying construction contractors and carefully reviewing the
contractors' past experiences on similar projects and commitment during construction.
Liquidated damages provisions in the construction and operation contracts are a second
line of defense. Further mitigation is provided by securing completion guarantees from
the consortium responsible for construction. The project company can minimize risks
through the quality of its own managementand technicalresources and through its ability
to manage the contractorsand the project's financial and commercial agreements.
Political or CountryRisks
4.13
Political or countryrisks are inherent to the country in which the project is
being implemented and are of greatest concern to lenders because such risks could
adversely affect the development and operation of the project. A prerequisite of a
successful project, therefore, is commitment by government to reforms that will
encourage private power investment, and developerswill specificallyassess the degree of
the government's commitmentand the risk that the governmentwill lack the political will
to reform. Some of the primary political risks developers will consider include
availability of foreign exchange to service the project debt and to pay dividends to
offshore investors; potential for default on the part of the government or its agencies in
meeting contractual obligations; risks of expropriation; and possibilities of political
turmoil. Some of these risks can be mitigated by a number of different public and private
means. Mitigation of risks by the government-through new laws, regulations, or
institutions, or through guarantees-reflects a trade-off between the costs of mitigation
and the risk premiums that will be paid through either the purchase price or other means.
In any event, to the extent the government plans to take steps to facilitate the
development of private power projects, it should act in a timely manner so that the
expected reductions in risk will be reflected in any bids that are received. Those bids will
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then identify the project developers that will assume the remaining risks at the lowest
c,ost.
An example of country risk is the need to convert revenues from local
4.14
currency. Currencies of differentcountriesare not perfect substitutesfor each other, and
without an ability to convert local revenues to a hard currency, a project may not be
financeable. The lack of availability of hard currency can cause default, because the
project company is typically required to pay its suppliers and lenders in hard currency.
Similarly, devaluation of the host-country's currency exposes a project to reduced
revenues and can have a severe impact on the rate of return and, ultimately, on the ability
to service project debt. These risks can render a project virtuallyimpossible to finance.
Currency risk is usuallymitigated through establishmentof a currency risk
4.15
managementprogram using instrumentssuch as currency swaps and purchase of forward
currency. The project company must be allowed access to hard currency through the
central bank at free-marketrates. In addition,governmentregulationsshould not prohibit
the project entity from maintainingforeign bank and escrow accounts with hard currency
deposits to protect against devaluationof local currency. These foreign deposits should
then be allowed to pay the project's foreign cost components. In countries where
inflation is a significant factor, project revenues and expenses specified in the project
documents can be denominated in hard currency, if allowable by law. This greatly
simplifies complex inflation indexing and devaluation accounting. The risk of
commercial default arising from an unwillingness to make hard-currency payments is
mitigated by the ability of the project entity to sue the counterpartiesand seekjudgments
in hard currency. If the counterpartyis a strong exporter, anotherpossibleprotectionis to
allow the project company to attach foreign receivables. Finally, the project company
can take out inconvertibility insurance from the bilateral, multilateral, or private
insurance markets.
To attract investors and lenders, governments should expect to reduce
4.16
political risks by creating and implementing policies and legislation that provide the
necessary institutional and legal environment. This involves actions such as providing
sovereign guarantees to attract investors, legislationthat will provide adequate protection
to investors against political risks, and streamliningof bureaucraticprocesses associated
with project implementation.
Where, for example, governmentguarantees of the contractualobligations
4.17
may be required, the extent to which these mitigating measures will be required depends
on the country's political and financial conditions. In addition, investors may obtain
insurance against political risks from multilateraland bilateral financial institutions, such
as the World Bank's Extended Co-financing (ECO) guarantee program, the Multilateral
Investment Guarantee Agency's (MIGA) insurance program, and various political risk
insurance programs available from export credit agencies and country agencies to
commercial lenders and investors. ECO provides guarantees largely for commercial
lenders and also offers extended maturities to facilitate financing of private power
investments. MIGA can provide coverage against specified political risks such as
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currency convertibility, expropriation,and civil disturbances. Protection of this kind can
extend for up to 20 years, but the coverageis limited to a maximumof US$50 rnillion per
project. The applicability of these programs and the extent of coverage will differ from
project to project depending on many variables. In the long run, the best approach to
reducing country risks is for governmentsto adopt sound macroeconomicpolicies.
Nonpolitical or Force Majeure Risks
4.18
Nonpolitical or force majeure risks are caused by natural disasters or
accidents such as fires, flood, storms,or earthquakes. In the section above on commercial
risk, mention was made that investors and lenders should be expected to assume
commercial risks to a limited extent. However, nonpolitical or force majeure risks can
generally be mitigated through commercial insurance. The project company is
responsible for obtaining and paying for the necessary insurance coverage, which should
be comprehensive throughout the construction and operation phases of the project. It
should cover not only any asset loss such as construction risk but also business
interruption, including loss of revenues for delays in plant operations caused by natural
disasters. Furthermore,the insurance shouldcover at least six months to one year of debt
service and fixed costs (dependingon investors and lenders' requirements). The ability to
obtain insurance and account for it in the proposal is crucial to securing project financing
and a good indicator of the developer's standing.
Sovereign Guarantees
4.19
Sovereign or governmentguarantees are often needed to assure the project
company that certain events within the government's control will or will not occur. If
such assurance is breached, project companies and investors will be compensated or
relieved from the consequences of these events. Most of these events would fall within
one of the political, legal, regulatory,and financial risk categoriesdiscussed above.
4.20
Comprehensivecoverageof all project risks through a blanket government
guarantee is not feasible. The actual requirementfor governmentguarantees will depend
on the characteristics of the project and the extent of risks. The ability of the sponsors to
structure the various agreements so that those risks are mitigated will minimize the need
for government guarantees. Normally, governmentguarantees are a product of extensive
negotiation and compromise.
4.21
Availability of government guarantees also will depend on the host
government's commitmentto the project, which depends on factors such as the size of the
power developmentprogram, the current balance between power supply and demand, and
the ability of private investors to finance projects without government guarantees. Thb
perception of the host government of what the financial community will require t
support the project also is important. A well-structured project implemented by a:
experienced power producer selling to a creditworthy purchaser that has a good track
record of meeting debt-service commitmentsshould not require a government guarantee
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where the country's political and economic environment is favorable. However, this is
seldom the case; most lenders require some form of sovereign guarantee.
4.22
There are few rules about government guarantees, but all are linked to the
sophistication and detail of host-country laws and regulations regarding foreign
investment and private power generation, transmission, and distribution. Hence,
government guarantees may take one or more of the following forms:
*

Explicit guarantees of power purchaser obligations

*

A simple comfort letter indicating the host government's support of the private
power initiative

*

Public proclamation of the host government's commitment to encourage foreign
investment in private power

*

Adaptation of laws supporting private ownership of power generation facilities

*

Establishment of retail tariffs permitting recovery of actual costs and reasonable
return on equity

*

Government participation in implementation agreements with private power
project companies
Direct government guarantees of privately funded debt.

5
The Security Package
5.1
The security package (SP) is established through the various contractual
arrangements and comprises the key agreements, contracts, and government
undertakings. These seek to reduce lenders' and investors' risk by establishing legally
binding obligations, financial structures, and operational procedures. Before loan funds
can be disbursed, the lenders will wish to be satisfied that all the main agreements meet
their requirements and have been executed. Lenders may want legal opinions,
independent engineering reports, and copies of government approvals. In addition, they
will want to confirm that the parties to each agreement are creditworthy and capable of
performing under the terms of their respective contracts. Lenders look to the SP to
provide security for the loan, and in the event of a breach of any of the agreements they
may seek the right to take over the company and install their own managers within the
framework of the agreements. The preparation of the various agreements thus must be
coordinated so that there is no conflict between them. The main agreements that make up
the SP, described in more detail in this chapter, are as follows:
Implementation agreement
Power purchase agreement
*

Land conveyance agreement

*

Ownership structure and agreements

*

Supply agreements

*

Construction contract

*

Operations and maintenance agreement.

ImplementationAgreement
5.2
The implementation agreement (IA), or state support agreement, as it is
sometimes described, is between the project company and the government agencies that
have the authority to provide the guarantees, assurances, and support necessary for
private power development. The IA may contain a variety of commitments, inducements,
and guarantees that can be given only by the recognized governmental authority (see
29
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Annex 4). Issues range from authorization to do business to granting of certain tax
benefits or exemptionsfrom customs duty. If governmentpolicy has not been established
in areas that could affect the project company, lenders will require that the government
make appropriatecommitments.
5.3
Often, the IA will contain terms and conditions necessary to ensure the
effectiveness of other key project agreements, such as the power purchase agreement
(PPA) or fuel supply agreement (FSA). In effect, the IA seeks to guarantee the
performance of governmententities involved in the project. All of these agreements have
interlocking terms and conditions and need to be supported by the IA, since lenders are
particularly concerned about government actions that might jeopardize their loans or
investments. Moreover, in projects with long payback periods, this concern is
compounded in host countries that lack a record of strong support for political,
regulatory, economical,and financial reforms.
5.4
If the legal, institutional, political, and regulatory environment is
conducive to private power development, the IA may be relatively simple and
straightforward. Moreover, if the public sector is not a party directly involved in the
obligations to private power developers, an IA would not be required. However, in such
a case the risks that would have been transferred to the public sector must be shared, in
some form, among the private parties, both power producer and purchaser. Even if a
portion of the power generated is purchasedby the government, a well-structuredproject
with the private sector as a purchaser may not require an IA. In essence, the private
sector would be providing any necessary guarantees. This approach was used recently on
the Mamonal project, a private power developmentin Colombia, where the private sector
purchasers guaranteedthe 30 percent portion purchasedby the governmententity.
Power Purchase Agreement
5.5
The PPA establishes the power sales obligations between the private
producer and the power purchaser and identifies the type of transaction (e.g., BOO or
BOOT). Although the terms and conditions are often complex, the PPA comrnits the
producer to specified conditions (e.g., maximum output, total electrical generation in
kilowatt hours) over a defined period and commits the purchaser to compensate the
producer by an established amount and tariff rates whenever the facility is available and
capable of generatingpower.
5.6
Because the PPA provides the only revenue stream for repayment of debt
and return to investors, it is important to the lender. Consequently, the terms and
conditions of this agreement will be heavily influencedby the lender's desire to enhance
potential revenue and minimiizerisk. In this case, the risk to be avoided is the reduction
or termination of the revenue stream, regardless of the cause. The greater the real or
perceived risk to the power producer, the higher the price the purchaser can expect to pay.
5.7
In reality, the purchaser can reduce or even terminate the revenue stream
under some conditions. For example, if the purchaser has fulfilled all obligations and
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power is not being provided, the purchaser has the right to decrease (through penalties) or
suspend payment until the situation is remedied. However, depending on the insurance
carried by the producer (as mandated by lenders), debt service may be maintained for
some period. The PPA often provides for the producer to compensate the purchaser
should power production cease or fall below a specified level.
5.8
Producers may want a PPA with an extended duration, typically 15 years,
for a BOOT-type project that provides for a revenue stream beyond the point of debt
repayment, thus enhancing return to investors. For BOO projects, the producer may seek
a PPA that extends to the point where the costs of maintenance and capital improvements
make the project financially unattractive. The latter approach (i.e., BOO) should be
preferred, so that the producer is committed to maintain the plant adequately after the
debt has been repaid.
5.9
The task of establishing specific performance guarantees, future
adjustments to the tariff, and penalties or bonuses for exceeding or failing to meet
performance guarantees are the heart of the PPA and usually require lengthy discussions.
These include not only the purchaser, producer, and lending institutions but also the
construction contractor, equipment suppliers, and O&M organizations. Each participant
that can affect the facility's performance must provide an acceptable undertaking with
respect to its respective obligations. For example, the construction contractor may offer a
turnkey project. The price and construction period effort will be fixed and the
contractor's performance guaranteed. Each of these items affects the cost of production
and the purchase price. Even though the producer may have obtained certain preliminary
commitments and guarantees from the contractor, modifications may be required based
on negotiations between the producer and the purchaser. The contractor's offer may have
to be modified to include certain contingencies. Each participant has a "bottom line" that
establishes the maximum risk-and-reward scenario it is willing to accept.
5.10
Annex 5 contains a summary and notes on the key provisions of the PPA
that define each party's responsibilities and penalties. Whereas PPAs generally contain
sections with similar titles, the specific content of each section will reflect the uniqueness
and complexity of each project, the influence of the current and anticipated business
environment, and the knowledge and negotiating skills of the parties.
Land Conveyance Agreement
5.11
The land conveyance agreement (LCA) transfers land ownership to the
project company, which purchases the land or executes a long-term lease. The LCA
covers the land required for the power plant and for the adjacent switchyard, which
interconnects it with the purchaser's transmission lines.
5.12
Land use must be exclusive to project purposes and must be assignable to
the lenders so that they can take over the facility in case of default by the power producer.
The LCA term commences no later than the start of construction, and the duration should
be at least commensurate with the term of the PPA. Under certain circumstances it is
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desirable and usually more financeable to have a LCA term greater than the term of the
PPA to provide for construction delays or force majeure events that typically extend the
PPA on a day-to-day basis. Without this extension, the terms of the LCA and PPA may
not match, and that could mean that the term of the PPA could be terminated prematurely.
5.13
The LCA (or PPA) generally divides the responsibilities for the
installation of water, sewer, gas, electricity services, fuel transmission, and fuel storage.
Existing or newly required covenants, easements, or other restrictions are identified,
along with the responsibility to conform to applicable zoning laws, building codes,
regulations, and other requirements (or to obtain necessary variances). In addition, the
parameters and procedures for access to the site by personnel other than the project owner
and operator are agreed upon. Any sharing arrangements for existing or new site
facilities (such as for fuel handling, water treatment, access operation, and related
financial arrangements) are also agreed upon.
5.14
The LCA also identifies the party responsible for payment of government
charges or taxes levied on the site, equipment, structures, or other personal property.
Responsibilities for existing and future conditions at the site (suitability of soil
conditions, environmental contamination, etc.) are agreed upon. In addition, governing
laws, regulations, and methods of dispute resolution are defined. Finally, arrangements
for disposition, at the termination of the LCA, of the land, power generation facilities,
and other related constructions are outlined.

Ownership Structureand Agreements
5.15
Ownership agreements describe the structure and obligations among the
owners comprising an entity, often referred to as the project company. This company is
separate from its sponsor so that liability and risk to the project are limited. Project
ownership can be structured in a number of ways, depending on host- and home-country
tax laws, customs duties, and liability environments.
5.16
The project company incorporates the liabilities of associated project risks.
As mentioned in chapter 3, when a project is financed against the balance sheet of its
sponsor (recourse finance or corporate finance), all the project risks run directly to the
sponsor, which is therefore the final recourse in the event of default by lenders and other
investors.
5.17
In a typical limited or nonrecourse financing structure, the entity formed
by the ownership agreement is the central point to which all project documents connect
and is where the ultimate recourse to the lenders and other parties lies. Consequently, the
entity is limited in all matters relating to its business and is referred to as single purpose.
The project company is obligated to cause all other parties to perform under the project
agreements, limit other parties' indebtedness and investments, and furnish documentation
required by the company or lenders. Similarly, the operational limitations imposed on the
company; on its financial, tax, and liability structure; and on its ability to continue its
obligations under the project documents are designed to protect assets from the actions of
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any of the project parties. For example, the project company cannot create liens on
collateralized assets or sell project assets. It is limited in its ability to make certain
investmentsor amend the project documents.
5.18
Equity investment in a project can be protected (although in all cases
subordinate to creditors) using appropriate all-risk, machinery breakdown, general
liability, and political insurance in the market. All-risk and machinery breakdown
coverage shouldbe slightlymore than the value of the asset to account for legal and other
indirect expenses related to the adjustmentof a claim. General liability coverage depends
on the size of the project but is generally between $10 million and $20 million. Political
risk insurance usually covers less than the full value of assets to provide a parallel
incentive for project parties to prevent insurableevents and committo their resolution.
The unique advantages of a project finance structure are not without
5.19
substantial risk in allocation and mitigation, all of which are embodied in the structure
and obligationsof the project companyto protect the assets and the resulting cash flow.
Fuel Supply Agreement
5.20
Firm and reliable long-term fuel supply and transportation agreements will
be required by investors and lenders before financing is provided and construction

commences. They also will require evidence (an independentengineering evaluation) of
the existence and dedication of fuel reserves sufficient to meet the project's needs for the
duration of the contract. If the supplier or transporter are government entities, additional
sovereign guarantees of their obligations may be required (see Annex 6).

ConstructionContract
5.21
The project company will enter into a contract with a reputable contractor
for design, equipment procurement, and construction in accordance with the power
supply requirements of the PPA. This is usually written as a turnkey contract for
complete supply, erection, and commnissioning. The turnkey contract provides a single
source for all responsibilities and guarantees associated with plant performance, project
schedule, plant warranty, and project completion. Depending on the financing
arrangements, schedule, and technical specifications, larger projects may require a
construction consortium or award of a number of separate contracts with contractors and
equipment suppliers.
5.22

The terms, conditions, and obligations of the construction contract (see

Annex 7) support those contained in the PPA unless the project companyhas other means
to limit risk. Consequently, although discussions between the project company and the

construction contractor establish cost, schedule, performance, and other standards and
criteria, the construction contract cannot be finalized until after the PPA has been
negotiated. The construction contractor will try to limit risk by obtaining favorable terms

and passing along as much risk as possible to material and equipment suppliers and
subcontractors. Generally, for a project to be financeable,the constructioncontractorwill
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net-1 a fixed-price contract with a specified completion date and a guarantee of
perLormance. Failure of the contractor to meet obligations will result in substantial
financial penalties.
Operationsand MaintenanceAgreement
5.23
The project company may choose to enter into an O&M agreement with a
reputable operations and maintenance contractor to run and maintain the facility. This
arrangement has the advantages of a single source of responsibility, professional
personnel, and experience with required spare parts and consumables. Because of the
importance of operations management and maintenance practices to the long-term
performance of the facility, the power purchaser also has a keen interest in the ability of
the O&M contractor. That interest may be protected by reserving in the PPA a right to
approve the contractor.
5.24
Whether the O&M contractor is affiliated with the developer or project
company, the agreementshould
*

Reflect the obligationsof the developerunder the IA and PPA.

*

Specify price components tied to the tariff under the PPA and provide an
explanation and adequate informationfor future adjustments.

-

Be specific in regard to spare parts and consumables, responsibilities, and
requirements.

*

Establish commitmentsnecessary to commissionand operate the plant.

-

Address future improvementsand additions.

*

Provide for operationsduring emergencies.

o

Specify that operations and maintenancewill be consistentwith the standards set
forth in the PPA. In the event of failure to do so, the O&M contractor will be
required to pay damages sufficient to cover a percentage of the liquidated
damages assessed under the PPA.

*

Establish standards for plant availability,heat rate, and performanceefficiency.

*

Establish requirements for maintenance, outage management, and necessary
equipment overhaul.

*

Clarify whether the O&M contractor's performance should be guaranteed by a
performancebond or whether a corporate guaranteeis sufficient.

*

Reflect lines of communicationswith the power purchaser for plant dispatch and
operation.

6
Project Procurementand Selection
Project Feasibility
6.1
Solicitation of bids from prospective developers allows the power
purchaser to determine the ability of the private sector to fulfill that need. Even where
there are only a limited number of potential developers, the existence of competition
should yield a range of prices and accompanying risks for the power purchaser's
consideration. Before calling for bids for provision of private power, the power
purchaser should commission a comprehensive prefeasibility study that can establish the
project's requirements and serve as the basis for the project procurement. The study also
serves the following functions:
*

Helps ensure that the project will fit into the planned generation mix as intended

*

Allows the power purchaser to take a strong leadership role in dealing with
potential developers

*

Helps attract qualified developers who can quickly evaluate project needs and
risks.

6.2
project:

A project prefeasibility report evaluates the following features of the
Capacity and energy requirements. The report assesses the capacity and energy
requirements for (if appropriate) summer and winter peak periods and
opportunities to wheel excess capacity to other utilities.
Operational characteristics. These are assessed for annual operational delivery
requirements of energy and capacity as well as planned project operation (e.g.,
base load unit, peaking unit, or dispatchable unit).
Schedule. The schedule is checked for flexibility and for its ability to allow
response to changing conditions as well as additional flexibility to allow for
possible construction delays.
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*

Technology. Various generation technologies are investigated, along with sitespecific requirements, including emission control equipment, maintenance, site
arrangements, and availability of cooling water.

*

Fuel. The sources, costs, and available methods of transportation for fuel are
assessed. Sources of backup fuel(s) and on-site backup storage requirements are
investigated as well.

*

Location. The report investigates the electrical interconnection costs of
transmission lines and substations; it also evaluates the effect of a new plant on
the stability of the existing system.

*

Cost. The cost of project capital, O&M costs, engineering costs, interest during
construction, price contingencies, and cost of electricity produced are reviewed.

*

Environmental impact. The environmental impact is assessed for conformity with
host-country regulations or lending-institution requirements.

6.3
A final project feasibility study is usually prepared by the successful
developer after the power purchase agreement is signed and before financial closure. The
final feasibility study will be required by project lenders before they approve a loan for
the project's construction.

Project Initiation Options
6.4
It is preferable to select developers of private power projects based on
competitive solicitations, since these are more likely to lead to least-cost supply.
Solicited proposals can be obtained by calling for competitive bids for development of
projects for a specific and proven technology, size, and location. These are described as
structured requests for proposals (RFPs). Where the parameters are not specified, the
process is referred to as unstructured. The advantage of a highly structured request for
proposals is that they will reduce the variations among the bids received and thereby
simplify the evaluation of the bids. The disadvantage of a highly structured request is
that it fails to take advantage of the possibility of other approaches to satisfying a
particular need that, in the long run, may be more economic or otherwise attractive. An
unstructured request leaves many of the choices-technology, size, location, timing-to
the developers, but the increased number of variables, along with the different
combinations of proposals that must be considered together to satisfy the power
purchaser's needs, complicate the evaluation process. Unsolicited proposals, which the
World Bank does not wish to encourage, do not involve any formal bidding. Each of
these approaches is reviewed in the following sections.
Solicited Proposals
6.5
Prequalification.It is strongly recommended that prior to calling for bids
for private power a short list of three or four qualified developers should be prepared.
This should ensure that only experienced developers with the capabilities of raising
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finance are invited to submit proposals. The prequalification selection process must
remain outside political, financial, and technical influences.
6.6
StructuredRFPs. In the case of structured RFPs, developers are required
to submit their proposals in response to a specific set of technical and commercial
criteria. If no prequalification is sought, the RFP should incorporate the selection criteria
requirements in the prequalification document with the proposed evaluation criteria
requirements. However, unless required by constraints of fuel or system considerations,
developers should be allowed to bid on any technologies or type of plant. This will allow
full competitive bidding and consideration of the least-cost options for meeting the
purchaser's power requirements. RFPs should contain selection criteria to evaluate and
rank developers based on their experience, financial condition, technical and commercial
expertise, manpower, and so on. The results of the selection criteria review should be
combined with the technical and commercial evaluation of the developers' offers,
resulting in a ranking of developers based on their qualifications and proposals for the
project. The structured RFP is in many ways comparable to a solicited bid under
international competitive bidding (ICB) procedures. The structured RFP should contain
the following:
Invitation to applicants
-

Information for applicants

*

Instruction to applicants

*

.Securitypackage and financing structure

*

Tariff structure

*

Applicants' proposal and supportive data

*

Performance specifications and drawings

*

Draft implementation agreement

*

Draft power purchase agreement

*

Draft fuel supply agreement
Draft land conveyance agreement
Site soils investigation data.

6.7
UnstructuredRFPs. Should the purchaser be disinclined to choose the
technology, size, and location of proposed new power facilities, it can solicit and select a
developer based on an unstructured RFP, which specifies principally the capacity the
owner wishes to purchase and the conditions of the power purchase arrangement. Details
such as plant technology, location, and financing would be left to the developer.
Proposals submitted in response to unstructured RFPs are often difficult to evaluate
because of all of the differences in the variables (e.g., type of fuel, technology, schedule,
and financing). However, this is the closest to a market-driven approach, and, despite the
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fact that it requires sophisticated evaluation and analysis, it should not be overlooked
when large amounts of power need to be developed. This process was used successfully
in the early 1990s, for example, by the Virginia Electric Power Company to solicit
developers for independent projects. It is a useful approach that developing countries
should consider when they require specific blocks of power rather than development of a
specific site. Virginia Power's procurementexperience is summarized in Annex 8.
UnsolicitedProposals

6.8
An unsolicited proposal is prepared and submitted solely at the initiative
of the party interested in providing privatized power and not in response to an official
RFP. Its validity and seriousness can be difficult to determine, particularly if the offer
contains limited detail. The party making the offer may limit detail as a way of limiting
competition. On the other hand, unsolicited proposals can represent a serious attempt to
establish a viable alternative power source by taking advantage of usually favorable fuel
supply agreements, beneficial site conditions, or other such unique opportunities.
Agreements based on unsolicited proposals are normally reached on the basis of
negotiations between the parties. The attractiveness of unsolicited bids needs to be
evaluated against the existing costs of supply or a benchmark price per kilowatt hour.
This may be establishedfrom comparisonwith other proposals.
6.9
A proposal's credibility can be evaluated effectively even if limited
information is provided. The process should include a background check of the offering
party, status of privatizationprocess within the host country, compatibilitywith published
and confidential reports on the current thinking within the energy sector, and discussions
with officials who will be involved in the process. The ability to judge the project's
viability is enhanced as more specifics are provided, but the offerer may be reluctant to
make this information available without some form of commitment from the appropriate
government authority. The party providing an unsolicited proposal, if credible,
recognizes that it will eventually have to provide additional information if it is to interest
the public sector seriously.
6.10
The proposing party (developer), as a minimum, should be willing to
provide the following information:
*

Identification of ownershipgroup

*

Size and type of facility

*

Tentative project implementationmilestones

*

General tariff structure and price

*

Status of site selection or acquisition

*

Status of fuel supply commitment

*

Financing commitments.
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6fj.
11
If it is making a serious offer, the developer will have evaluated the hostcountry business environment and concluded that a project of this type is feasible,
particularly if steps have been taken to secure preliminary commitments for financing,
fuel supply, land, and other components.
6.12
Unsolicited proposals should be viewed with a fair degree of
circumspection where a competitive process has been established, since proposals outside
this process may seriously undermine the success of competitive solicitations. If
developers know that their projects will be considered on an unsolicited basis, they will
have little incentive to submnitto the rigors of competition. In most situations, it is best to
call for competitive bids. When serious power shortages create time constraints, or the
sponsor has access to a unique site or fuel resources that would not be accessible to other
potential bidders, it may be appropriate to choose an unsolicited proposal. There is a risk
with such proposals, however, that they will not provide the cheapest source of supply.
Request for Proposal Preparation
6.13
An RFP for a BOO/BOOT power project typically contains the following
sections to describe the RFP process and obtain a firm tariff from the applicant:
*

Section I - Information for applicants

*

Section II - Instructions to applicants

=

Section III - Security package and financial structure

-

Section IV - Applicant's submission documentation

-

Section V - Project performance specifications and drawings.

Each of these aspects is discussed in the following sections.
Informationfor Applicants(Section 1)
6.14
The information for applicants section of a private power RFP contains all
the necessary information required for preparation of bids. The purchaser should identify
the type of plant sought, site location, fuel quality specification, load profile, and project
implementation milestone schedule. The purchaser must specify these items to ensure
that developers can propose the tariff. Information provided to applicants should include
the following:
*

Private power policy in the country

*

Technical description of the project

*

Site location and access

*

Subsurface investigations

*

Site utilities

*

Site ambient conditions
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Station load profile
Fuel quality specifications
Environmental requirements
Project milestone schedule.

Instructionsto Applicants(Section11)
6.15
The instructions to applicants section for a RFP gives instructions and
outlines the purchaser's procedures and requirements for receipt and opening of
proposals, evaluation, clarifications, negotiations, and how the project agreements will be
completed and awarded. This section also outlines security requirements and, most
importantly, conveys to developers the requirements and procedures to be followed for
evaluation and award of the project. The instructions to applicants section address
*

Description of the selection process

*

Cost of preparation

*

Site visit

*

Clarifications and amendments

*

Language, structure, and content

*

Tariff and supporting cost data

*

Currencies of tariff, proposal prices, and payments

*

Proposal validity and security

*

Variations in proposal conditions

*

Prebid meeting

*

Format, signing, sealing, and marking

*

Deadline and late proposals

*

Modification and withdrawal

*

Proposal opening

*

Confidentiality

*

Determination of responsiveness

*

Correction of errors

*

Evaluation and award cycle and criteria

*

Clarifications and negotiations

*

Performance security requirements

*

Applicant's responsibilities.
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SecurityPackageandFinancialStructure(Section/11)
ti.16
The security package and financial structure section of the RFP outlines an
applicant's responsibilities to the power purchaser regarding the implementation
agreement, power purchase agreement, fuel supply agreement, land conveyance
agreement, insurance requirements, government approvals, O&M agreement, and project
financing.
6.17
The RFP may contain draft implementation, power purchase, fuel supply
and land conveyance agreements. Of these, the power purchase agreement will define the
tariff for the purchases as well as other key points in the relationship between the power
purchaser and the power producer. To enhance the comparability of bids, the RFP may
require that all bidders adopt the draft power purchase agreement with specific
delineation of any changes proposed to that agreement. A material deviation from the
draft power purchase agreement may be grounds for rejecting the proposal. With this
approach, the acceptable tariff structures could be defined by the power purchaser, or
they can be left for the developers to fill in.

TypicalSubmission
Documentation
(SectionIV)
6.18
The information and other material to be submitted by the developer will
be spelled out in the RFP. In general, the developer will be required to furnish the
information necessary to evaluate the bid in comparison with other bids, such as
information on price, in-service date, the size and type of the facility, and information
about the developer's experience and finances. Because the evaluation process can be
complex, the proposals should be submitted on standard forms provided in the RFP. This
will ease the process of data assembly and analysis. The following paragraphs discuss in
more detail the typical documents and information that will be provided in response to an
RFP.

6.19

Letter of Conveyance. The letter of conveyance is the cover letter,
prepared by the applicant, offering the proposal. It contains information that the
applicant must validate or verify to the owner concerning the proposal, for example:
*

Verification of tariff prices

*

Validity period of the proposal

*

Verification of completeness and accuracy

*

Verification that the RFP is fully understood by the applicant

*

Verification of bank guarantees

*

Other information requiring validation or verification of the RFP.

6.20
The letter of conveyance must be signed by the authorized representatives
of the individual, company, joint venture, or consortium submitting the proposal and must
contain the official address of each participant. A sample letter of conveyance is shown
in Annex 9.
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ProposalSecurity and PerformanceGuarantee. Developers are

usually required to furnish a proposal security in an amount equal to approximately 2
percent of the total capital costs. The proposal security is a financial instrument used to
protect the power purchaser's interests prior to selecting a successful applicant and during
financial close. This security can be in the forrn of a guarantee issued from an acceptable
bank or in the form of a security bond. It should be valid for the same period as the
proposal or until the successful applicant has executed the project agreements and has
established the project company. The best performance guarantee for a purchaser is the
company's cash equity. Financial strength of the project company can ensure success.

6.22
Tariff Structureand SupportingDocumentation. The proposed
documentation contains pricing data for each major component of the tariff should be
submitted so that a detailed evaluation can be made of the capacity and energy costs to
the power purchaser. Pricing data is provided for the following:
*

Capacity price.

This comprises the annual costs (monthly/kW) through the

duration of the PPA. Adjustmentsare allowed depending on the agreed-on tariff
structure.
-

Fixed O&Mprice. This is the annual cost (monthly/kW)through the duration of
the PPA, with method of indexation and O&M expendituresidentified.

*

Fixed energy price. This is the energy price for both primary and alternate fuels,
with starting cost (per unit of energy) and indexation.

*

Variable O&Mprice. This is the price (per unit of energy delivered)with method
of indexation and O&M expenditures identified.

6.23
Alternative tariff structures may be a part of any draft PPA included in the
RFP. To the extent this approach is used to solicit pricing information, the developer
would select among the alternatives and provide the information required for that
alternative.
Legal Formof Developer. A developer submittinga proposal may be an
6.24
individual or sole proprietorship, a corporation, general or limited partnership or a joint
venture or consortium. The developer must submit suitable evidence that it is an
established business and that the individuals who will manage the project are authorized

and nominated by the developer. This must be evidencedby submittingeither a power of
attorney or a signed corporate resolution.

6.25

It is also incumbent on developers to submit sufficient evidence of their

financial structure, level of capitalization, and audited financial reports.

The power

purchaser also may request information about developers' past experience in the
development and financing of projects of a similar size and technology. This type of
background information about the developer is needed to evaluate viability of the
proposed project. A developer with extensive financial resources and broad experience in
successfully building and operating the type of project being proposed generally is more

likely to succeed than a developerwithout those characteristics.
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6.26
Joint venture arrangements require nomination of a managing partner who
will be authorized to incur liabilities and receive instructions on behalf of all partners. A
copy of the joint venture agreement signed by the partners should be submitted with the
proposal.

6.27

Exceptionsto or Deviationsfrom RFP. The proposal submitted by a

developer may include exceptions and clarifications to the RFP, which must be
considered in the evaluation process. Extensive exceptions or clarifications will make
comparisons among the proposals received more difficult. To minimize the number of
exceptions and clarifications, it is desirable for the RFP to identify a contact person to
answer any questions about the RFP. Preferably, questions would be subrmitted in writing
well before the prebid meeting. In that way, the answers to the questions can be provided
at the prebid meeting to all prospective bidders. Generally, bidders are required to
comply fully with the RFP, but it may list clarifications and exceptions that do not
constitute a material deviation. Material deviations from the RFP are usually grounds for
rejecting the proposal. The RFP may include an exhibit that provides the applicant with
guidelines and a structured method for submitting exceptions and clarifications to the
REP.

6.28
Bidders wishing to qualify proposals or otherwise deviate from the RFP on
items of a technical and financial or administrative nature may present such qualifications
or deviations separately in the form of alternative offers to the basic RFP. An alternative
offer must be accompanied by a detailed description and price breakdown indicating the
bidder's estimate of cost if the alternative offer were to be accepted by the owner and
incorporated into the contract. Proposals not fully detailed and priced as alternative
offers may be rejected. The owner reserves the right to accept or reject such offers.
6.29
If a bidder wishes to offer unsolicited technical alternatives, it must first
price the basic technical requirements of the RFP and then describe the alternative,

including design calculations, technical specifications, breakdown of prices, proposed
construction methodology,and other relevant details. Exceptionsto and clarificationsof
the RFP document are shown in Annex 10.
ProjectPerformance
Specifications
andDrawings(SectionL9
6.30
Technical data, in the form of performance specifications and drawings
and related information, are required to evaluate the impact of adding the proposed power
plant or plants to the power purchaser's current and planned mix of generation capacity,
including review of proposed technology, fuel type, project size, plant location, plant
characteristics, and method of plant operation.
6.31
As part of the purchaser's overall economic and financial evaluation of
proposals, various categories of technical data are used as key criteria to rank competing
proposals. Ranking categories are typically weighted in importance and vary according

to each purchaser's particular needs. Categoriesincluded in technicalrankings are ability
to close financially, project location, size, feasibility, reliability, stage of project
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development, and developer's experience with the proposed technology. Technical
evaluation should pay particular attention to reliability and fuel and should not
overemphasize technological details in the sense that market forces should help dictate
the type of plant and technology the developer is willing to guarantee. Technical data
and related information are shownin Annex 11.
Evaluation Criteria
6.32
Well-defined evaluation criteria and a transparent evaluation process lend
credibility to the procurement process. Responding to an RFP is expensive, so if the
criteria are not clearly defined, potentialbidders may be reluctant to submit proposals.
6.33
A prequalification process can ensure that all bidders have relevant
experience. It is most likely that such experience will be provided by a consortium
already engaged in power development. One of the first steps in the evaluation process is
to determine which, if any, of the bids must be rejected as nonresponsive. A bid may be
deemed nonresponsiveif
*

It is not received by the due date establishedin the RFP

*

It is not accompaniedby the prescribedfees and security

*

It is not submitted in the requiredform

*

It does not include sufficientinformationfor it to be evaluated

*

It fails to comply with any other specific requirement that has been identified as
mandatory in the RFP.

So that potential bidders understandthe risk of a nonresponsiveproposal, the criteria that
will be applied to determineresponsivenessshould be set forth in the RFP.
6.34
Once the responsive bids have been identified, they must be evaluated.
The complexity of the evaluation process will be affected by nature of the RFP. To the
extent the bidders are bidding for a narrowly defined project, such as a gas-fired
combustion turbine of a specific size located at a specific site, the number of variables
among the proposals will be limited, and the evaluation process will be simplified.
Evaluation of bids can be done either by comparing the proposed prices or tariff rates
(usually, the average discounted price in cents per kilowatt hour) or by using a points
system.
6.35
On a 60 MW private power station in Jamaica, the proposed prices were
evaluated. The proposals were first reviewed for responsivenessto the RFP requirements
on a yes/no basis (as a structured RFP was prepared for this project with schedule, site
technology, environmental and capacity equipment well defined). The bids that were
fully responsive to the selectionrequirementswere then evaluated only on the basis of the
proposed tariff. This approach is attractive since it is simplerto apply and more objective
and from the bidders' perspectivewell understood.
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6.36
In Oman, the government used a points ranking system to select a
developer of a 120 MW private power station. The points system, although more
subjective than the tariff-only evaluation, proved very useful, since RFP issues such as
technical deviations, schedule deviations, commercial aspects, and financial aspects could
be considered and compared between bidders. The tariff rate proposed received the
highest proportion of ranking points so that the final selection of the developer was
determined more by the tariff than the other evaluation factors. If a points system is
employed as the evaluation process, it must be structured carefully to represent those
factors which are most important to the power purchaser.
6.37
In contrast, to the extent the bidders are bidding for a more broadly
defined project-for example, as part of a block of 2,000 megawatts-there will be more
variables to consider, and the proposals will need to be evaluated in different
combinations to determine the best fit with the power purchaser's resource needs. This
process will be much more complex, but it will also take advantage of the alternatives
available in the market.
6.38
The scope of the RFP will affect the criteria included in evaluation and the
specific weights given to each criterion. Regardless of the scope of the RFP, however, all
evaluations will be concerned with two general types of factors: price and nonprice.
Evaluationof Price Factors
6.39
Evaluation of the prices being offered requires consideration of several
issues. Of course, the specific prices for capacity and energy are the starting point. The
term of the power purchase agreement and the structure of the capacity and energy
payments, fuel costs and indexation arrangements are also key elements. In addition, the
dispatchability of a proposed facility will affect the evaluation of the price.
6.40
In simple terms, the price evaluation, as discussed above, is based on a
broad comparison of the expected net present value cost of the various proposals. In a
narrowly defined RFP, that evaluation will not be complex and may well focus on only
the alternative proposals. In a more broadly defined RFP, the expected cost of the
different proposals will be affected by their fit with the power purchaser's resources,
including any other proposals accepted through the bidding process. For example, a
given mix of facilities (both existing and planned resources) will result in a projected
level of dispatch and thus costs for the proposed facility. A different mix may result in a
different level of dispatch and costs. The power purchaser should consider which mix of
facilities produces the least cost for its system. This process will require computer
modeling of the alternatives.
Considerationof the NonpriceFactors
6.41
The specific nonprice factors that are considered will reflect the power
purchaser's priorities and other concerns. Typical nonprice factors include
Project viability
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*

Fuel and fuel diversity

*

Dispatchability

*

Location

*

Use of local resources

*

Exceptions to the draft power purchase agreement.

Project Viability

6.42
The viability of a project can be affected by a number of considerations.
In addition to the financial status and experience of the developer, which have been
discussed, the degree to which the developer already has taken steps to begin planning for
the proposed facility-especially for obtaining the financing-may affect the ultimate
viability of the project. That factor can be assessed based on the completeness of the
technical description of the facility, including the experience of the construction
contractor, suitability and past reliability of the proposed equipment, identification of a
specific site, identification of the specific permits required for the proposal, and
completenessof the developmentschedule.
6.43
Other considerationsaffectingthe viability of the project are the degree of
exposure and the creditworthinessof the power purchasers,the level of security provided
by the developers, and the availability of other revenue streams. In most developing
countries, lenders will seek the government's guarantee of the power purchaser's
obligations under the PPA. Normally, some minimum level of security for performance
by the developer is also required under the PPA. To the extent a proposal offers
additional security for performance,especiallythe capacity and reliability of the plant, the
viability of the project will be enhanced. As to additionalrevenues, some power projects
may be able to cogenerate electricity and steam. Although the availability of revenues
from steam sales may reduce the developer's proposed prices, those revenues also
provide an additional margin for the success of the project. In evaluating the potential
steam sales revenues, however, the power purchaser must be cognizant of the viability of
the steam purchaser.
Fuel and Fuel Diversity

Fuel and fuel diversity may be important to a power purchaser that
6.44
historically has relied predominantlyon one type of fuel. A mix of fuels will spread risks
of fuel supply disruptions, fuel price increases, and environmental regulation. To the
extent the proposed facility is able to employ more than one type of fuel, risks will be
spread even further.
Dispatchability

6.45
Dispatchability affects both the economicsof the proposed facility and the
operability. The economic effect is considered in the price evaluation. The operational
effect is a nonprice issue. All else being equal, a power purchaser generally will prefer

i
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the flexibility of a fully dispatchablefacilityto a facilitythat has some level of a must-run
requirement.
Location

6.46
The location of the proposed facility has several potential impacts. For
example, proximity of the proposed facility to transmissionlines and load centers will
affect the power purchaser's long-term resource plans. If the facility is proposed in an
area that needs additional load support, that may have additional value to the power
purchaser. If the facility is proposed for a location where transmission access is
available,that may affect the time and effort required to bring the facility into operation.
Use of Local Resources

6.47
Use of local resources-manpower, materials,suppliers,and fuels-also is
important, particularly in developing countries. To the extent the local economy is
improved, the power purchaserpresumablywill be benefited. In addition,the use of local
resources may foster acceptanceof the proposedfacility in its community.
Exceptionsto the Power PurchaseAgreement

6.48
As discussed above, exceptions to the terms of the draft power purchase
agreement also shouldbe considered.
6.49
The power purchaser will place different levels of importance on the
various factors considered in its evaluation. The weighting system that will be used
should be identified in the RFP so that the prospectivebidders concentrateon improving
their bids in the areasthat are most important to the power purchaser.
Example of a TypicalPoints EvaluationSystem

6.50

*

A weightingsystem based on the factors discussedabove follows:
Price

= 70 points

-

Capacity and energy prices

-

Tariff structure

-

Dispatch

-

Effect on system costs

Nonprice = 30 points
-

Viability (10 points)
-Financial status of developers and power purchaser
-Experience of developers and contractors and O&M operators
-Level of development, completeness of proposal
-Level of security, guarantees provided
--

Other revenues
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-

-

Fuel (10 points)
--

Adds diversity to power purchaser's system

--

Ability to use more than one fuel

Other (10 points)
--

Dispatchability

--

Location

--

Use of local resources

--

Exceptions to the power purchase agreement.

6.51
Through the evaluation process, the power purchaser must assess whether
the solicitation successfully identified power supply options at a cost lower than could be
achieved otherwise. Assuming that to be the case, the power purchaser must notify the
successful bidder or bidders. Generally, a deadline for that notification will have been
established in the RFP.
Project Closing

6.52

The ultimate goal on any private power project is to have the project
operating well, having been completed on time and within budget, and generating
expected revenues. Before construction can get under way, however, all financing must
be available so that the contractor can be mobilized and capital expenditures can begin.
This happens at financial close-the ultimate financial goal in the development of a
private power project.
Financial close occurs when all agreements have been executed and
6.53
financing arranged and disbursements from the proceeds of the financing can take place.
In practice, execution of most agreements occurs at the time of financial closing. This
affords the lender the opportunity to seek inclusion of any of its requirements prior to
their signature.
The obvious requirements for financial close are major agreements that are
6.54
acceptable to the lenders and signed by the parties. However, these documents do not
fulfill nearly all the conditions for financial close. Often, signature of major agreements
occurs before financial close takes place. Many other contracts, certifications, and other
documents must be executed before a closing. These are shown in Annex 12.
A
6.55
This process is the final step prior to project implementation.
developer's ability to take a project to financial close is crucial to the process. A brief
overview has been presented in chapter 5 of the agreements and procedures that need to
be executed to ensure that a project reaches financial close. Although much of the onus is
on developers, not even the most experienced and seasoned will be able to complete a
project successfully without an enabling political, legal, and regulatory environment or
the requisite financial climate to encourage investment. In that regard, private power
must be supported by both developers and the host government to be successful.
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Annex1
Overviewof the PrivateSectorEnergyDevelopment
Programof the USAIDOfficeof Energy& Infrastructure
'The Private Sector Energy DevelopmentProgram (PSED) is a program within the Office of
Energy and Infrastructure of the Agency for International Development (AID). The PSED
Program was established to accelerate sustainable social and economic development by
promotingprivate sector solutionsto the energyproblemsof developingcountries and emerging
rmarket economies. Through its programs, PSED seeks to increase the supply of reliable,
affordable, and environmentallysound energy provided by the private sector in AID-assisted
countries.
]PSEDpromotes private sector solutions by providing technical assistance, disseminating
market information, and training. Concentratingon electric power, the PSED Program works
with host country governmentsto create an environmentwhich encouragesthe private ownership
of energy facilities. Private sector participationhelps governmentsto utilize their own resources
rmoreeffectively, to access new sources of capital, and to capitalize on the technical and
managerialexpertise of private energy companies.
PSED provides technical assistanceto foreign governments,working with them to establish
ithebuilding blocks essential to successful private power development.PSED collaborates with
Ihostgovernmentsto modifytheir regulatoryand legal frameworks,to help them better understand
project proposals and to accelerate their proposal review process, and to build in-country
knowledge and technical skills required to make sound decisions concerning private power
projects.

PSED facilitates project development in AID-assistedcountries by working with developers
and host officials to identify and capitalize on project opportunities. Emphasis on investment,
financing,and operationof electricpower and relatedfacilities.
PSED seeks to create win-win situations for the host country governmentsand U.S. companies
through its programs. Since U.S. companiesare world leadersin private power development,their
active participationin internationalproject developmentserves host governmentsby accelerating
the development of new power projects, thereby alleviating power shortages, and transferring
advancedtechnologiesand technical skills.
.PSEDTECHNICAL FOCUS
PSED:
Sponsors experts which work with host governments to analyze and modify
existing legal, regulatory, and financial policies and institutions in order to
encourage and facilitateprivate sectordevelopment.
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Provides technical assistance to officials in developing counties in order to
familiarizethem with the private power developmentprocess and project analysis
and evaluation, and to strengthen in-country knowledge, skills and techniques
concerningproject assessment.
*

Assists in formulation of guidelines and draft agreements for the purchase of
electricity from the private sector.

*

Assists in the development of potential energy projects by providing advice on
project development,financingand risk assignmentand mitigation.

PSED PROJECTDEVELOPMENT FOCUS
PSED:
*

Accelerates development by helping governments to foster an enabling
environment for private power and streamline their private power review and
approvalprocess.

*

Helps foster project development by linking representatives of developing
countries with key players in the private power industry.
Assists in the developmentof private power projects through contacts with AID
Missions and host governments.

*

PSED KNOWLEDGEFOCUS
PSED:
*

Conducts country assessments, private power market analyses, and special
studies that can be utilized by U.S. companies seeking opportunities in
developingcounties'energy markets.

*

)Organizesand sponsors international conferences, seminars and workshops
concerning privatization, technical topics, business development, and market
opportunities.

*

Arranges tours of utilitiesin the U.S. and abroadregardingstrategies, techniques,
and practices leadingto private sector energydevelopment.

*

Publishes a quarterly newsletter, Private Power Reporter, which provides
informationconcerninginternationalprivate power development.

*

Cooperates with U.S. government agencies and multilateral lending institutions
to collect and disseminate the latest market information on worldwide
privatization.

For more informnation,
contact:
Private Sector EnergyDevelopmentProgram (PSED)
1601 North Kent Street, Suite 1102
Arlington,VA 22209
USA
Telephone: 703-524-4400
FAX: 703-524-3164

Attachment 1 to Annex 1: Activities of the Private
Sector Energy DevelopmentProgram of the USAID
Office of Energy & Infrastructure
PAKISTAN
In cooperationwith The World Bank, the Office of Energy and Infrastructureof USAID and the
Pakistan USAIDMission supportedlong term assistancefor the establishmentof a private power
program within the Ministry of Water and Power and WAPDA (the publicly owned electric
utility). This assistance created permanent institutional changes within the energy sector that
have led to the submissionof over 15 privatepower project proposals.
lUSAIDhas:
*

Provided legal and technical assistancefor the preparationpolicy and regulations
to promote private power;

*

Conducted major seminars and workshops in Pakistan covering all aspects of
private power development;
Arranged private power study tours in the United States for Pakistan energy

*

officials;

*
*

Provided full time advisors to the Private Power Cell of WAPDA, the National
DevelopmentFinanceCorporation,and the Ministry of Water and Power; and
Supported feasibility studies by U.S. private power developers for projects in
Pakistan.

INDIA
in a partnershipwith the Governmentof India, the Ministry of Energyand the USAIDMissionin
India, the Office of Energy and Infrastructureof USAID has launched a $5.3 million technical
assistance initiative to support the GOI to implement environmentally sound private power
projects, including clean coal technology projects. Titled the "India Private Power Initiative"
(IPPI), the program will provide technical assistance in the areas of informationexchange about
the benefits and approachesto private power, the required legal and regulatory framework,new
institutional changes and approaches, project financing, and project-specific contracts and
agreements.

IJSAIDhas:
*

Arranged conferences on private power in WashingtonD.C., Houston, and New
York for Indianenergyofficials;

*

Arrangedprivate power implementationseminar in India;

*

Conducteda Study Tour for Indiancentral governmentand state electricityboard
officials;and
Provided a full time Private Power Technical Advisor to the Investment
PromotionCell of the Ministryof Energy in New Delhi.

*
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DOMINICANREPUBLIC
The Office of Energy and Infrastructure of USAID is cooperating with the Government of the
Dominican Republic (GODR), CDE (the publicly owned electric utility), The World Bank, the
InterAmericanDevelopmentBank, and the local USAIDMission to implement an electric power
sector reform plan. Under this program, USAID is providing technical assistance and orienting
the high level officials of the GODR about the benefits and the need for private power
development& investment,project financing,and legal and regulatoryframework.
The assistanceprovidedby USAID will enable the GODRto attract private power developersand
investors. The GODR can benefit from this assistanceand should be able to providefor the needs
of private power developersand investors.
USAID has:
*

Provided legal and technicalassistancein draftingthe ElectricityLaw
and regulationsto promoteprivate power;

*

Conducteda study tours for GODR and CDE officials;and

*

Provided advice to private power developersabout how to structureproposals for
projects in the DominicanRepublic.

PHILIPPINES
The Office of Energy and Infrastructureof USAIDhas been working with the Governmentof the
Philippines (GOP),the National Power Corporation(NPC),and multilateraldevelopmentalbanks
to reconstruct the strugglingpower sector. The GOP and NPC have turnedto the private sector to
build, own, and operate its power plants. USAID is providing the pre-conditionand framework
for private power generation and is encouraging foreign private power projects developers and
investors to proposeenvironmentallysound, independentpowerplants.
USAID has:
*
*

Arrangeda private power seminarin the Philippines;
Conductedstudy tours for NPC and GOP energy officials;

*

Drafted and reviewed legislation and regulations to encourage private power
projects;

*
*

Provided technical assistance to NPC in how to evaluate private power project
proposals;
Provided in-countrytraining on private power implementation;and

*

Advisedprivate power developersseekingto submitproject proposalsto NPC.

JAMAICA
In cooperation with The World Bank, InterAmericanDevelopment Bank, the Government of
Jamaica, and JamaicaPublic Service (JPS), the Officeof Energy and Infrastructureof USAID has
provided technical assistance on private power legislationand regulation,project solicitation and
project evaluation.
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IUSAIDhas:
*

Conducteda conferenceon private power implementation;

*

Arranged a study tour for JPS officials and a representative of the Attorney's
Generaloffice on private power in the UnitedStates;

*

Supported technical assistanceto help lPS prepare a Request for Proposals and
evaluatesubmnitted
proposalsfor a private power project;and

*

Provided assistancefor the structuringof a special private power financing fund
to support feasibleprojects.

Annex 2
FuelTypeand Supply/Availability
1.

Types of Fuel Sources

The principaltypes of fuel for power projects are:
1.1

Fossil fuels comprise coal, natural gas, petroleumresidual fuels, and petroleum
mediumdistillates.

a.

Coal widely used throughoutthe world, has a variety of compositions. Certain
types have lower impuritiescontentthan available petroleumresiduals. Although
coal is not as easily transportableas natural gas or petroleumproducts, it may be
preferableto the developmentof LNG processingand transportationfacilities.
Processes have been developed to reduce detrimental environmentaleffects of
coal. While most of the coal used for electric power production is burned in
steam-producingboilers,diesel enginesand combustionturbinescan use gasified
coal and have been tested on finelypulverizedcoal.

b.

Natural gas is the least expensive fuel and has the fewest detrimental
environmental effects if it has been cleaned of impurities at the production
source.

c.

Petroleumresidual fuels are the heaviest hydrocarbonsresulting from distillation
of crude (petroleum). Since residual fuels contain most of the impuritiescarried
by the crude, their composition varies considerably,dependingon the source of
the crude. Residual fuels go by names such as: Bunker "C," ASTM #6, fuel oil,
or mazout. Residual fuels are used in steam-producingboilers and large diesel
engines.

d.

e.

Petroleum medium distillates, the medium-densityhydrocarbonsresulting from
the distillation of crude, vary in characteristics and compositions. Distillates
usually containfewer impuritiesthan residualfuels. Distillatesgo by names, such
as diesel fuel, gasoil, marine diesel, ASTM#2, solar, or kerosene. They are used
mainly in combustion(gas) turbinesand small and medium-sizeddiesel engines.
Emulsions are mixtures either of water and residual fuels or water and heavy
crudes with high bitumen content. They are used to reduce the emission of
nitrogen compoundsin certaintypes of engines,and permit the transportationof
crudes that would otherwisebe too thick to handle. These fuels are used in some
installationsof large diesel engines and steam-producingboilers. One productis
marketedas Orimulsion.

1.2

Hydro power depends on the existenceof favorable hydrologicalconditions,and
is limited to specific projects. The use of hydro energy should be coordinated
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with other forms of energy to ensure a reliable supply of electricity even when
the availabilityof water is low.

2.

1.3

Nuclear power projects are unlikely to be built with private funds because they
demand very large investments and may require decisions on sensitive national
policy matters.

1.4

Nonconventional renewable energies, which produce electricity from
nonconventional energy sources (wind, solar, tidal, etc.), have a potential for
private developmentbut will not be discussedhere.

Responsibilityfor ProvidingFuel
The responsibility for providing fuel depends on local circumstances and preferences,
especiallyprocurementfinancing.
Some of the followingfactors maybe involvedin reachinga decision:

3.

2.1

For fuel suppliedby the power purchaser

a.

Are there sufficient guarantees that the buyer of electricity will provide fuel that
meets the project's quality specificationswithinrequired schedules?

b.

Are there limitations on fuel suppliers that place the buyer in an advantageous
position? For example, are subsidizedprices applicable only to some sectors of
the economy?

c.

Will the methodsstipulatedby the buyer to account for the fuel received, stored,
and used ensure that they will not unduly increasethe project'soperating costs?

2.2

For fuel suppliedby the producer

a.

A producer that purchases fuel on the free market may want to finance these
purchases in the expectation of profiting from the transactions. This is of
particularinterest to producersexperiencedin the internationalmarket.

b.

If a buyer cannot assure adequatesupplies of fuel, the producer should prefer to
obtain its own.

EnvironmentalConsiderations
Selection of fuel characteristicsand price depend on how it will affect the environment.
Environmental effects fall into three main categories: chemical composition and
impurities;type and quantity of waste materialsproduced;and damage caused to land and
water by improperhandling.
3.1

Effects due to the chemical compositionof fuels

A fuel's sulfur content has the most significant controllable effect on the environment
because the sulfur content affects price and the desulfurizationfacilities that would have
to be built to deal with the type of fuel used. When appraisingthe desired sulfur content
of fuel, consideration should be given to the existing environmental levels of sulfur
compounds due to emissions from natural sources (volcanoes) or man-made sources
(industriesand vehicles).
Emissions from power plants are caused by atmosphericnitrogen used in the combustion
process. So, while some fuels have small concentrationsof environmentallydetrimental
nitrogen,NOx control is mainly a functionof equipmentdesign.
Fuels contain other impuritiessuch as metals that are especiallydetrimentalto equipment,
but which also can indirectlyaffect the productionof detrimentaldischarges.
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3.2

Waste materials

Combustionof most fuels will producesolid waste, mainly ashes. The quantitiesof these
solids may be insignificantin the case of natural gas but can be considerablewith residual
petroleum products or coal. Storage and disposal of such wastes can have detrimental
environmentaleffects,especiallyon undergroundwater.
3.3

Handlingfuel

Fuel transportationcan cause spills that contaminateland and water tracts and filter to the
water tables below. Stored solid fuels, especially small particle components, can be
blown away by the wind.
Transportationfacilities (pipelines,conveyors, etc.) use valuable land, and land or water
conveyancescan produceenvironmentallyunsoundtraffic congestions.
4.

Pricing
Two factors influence the price of fuels: market forces and national energy policy
constraints.
4.1
Marketforces
International fuel prices fluctuate considerably. Factors that influence fuel prices are
demand and supply, production facilities, transportation and insurance costs, storage
facilities, elasticity of demand, competition among alternative fuels, pressures from
cartels, and speculation.
4.2

National energypolicy constraints

Most countriesimposecontrols,incentives,disincentives,taxationand subsidies(or cross
subsidies) on fuels. Sometimes, special exemptions or privileges are extended to fuels
used for electricitygeneration.
Controls, incentives,and disincentivesrange from limitationson imports to incentivesto
local production or refining. Taxation and subsidiescan be used to producerevenue or
vary the price of fuels that are not consideredin the national interest. Taxation usually
results in cross subsidiesthat favor one type of fuel over others.
In some countriestaxation of fuels used for electricitygenerationcontributesignificantly
to nationalrevenues.
5.

Availabilityand Reserves
Since fuel supply is part of the long-range commitments for a generating plant,
considerationshould be given to the assurancethat adequatesupplies will be available.
When the fuel is expected to originatefrom recently-developedindigenoussources, it is
prudent to ascertain that the known reserves are sufficient to provide the quantity and
quality requirements of the power project, especially if these reserves may be used to
supply other, more profitable,markets.
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EconomicEffects of Fuels for ElectricityGeneration
The choice of certain fuels for electricity generation may introduce distortions in a
country's economicconditions,including:
*

Overburdening of certain sectors of the petroleum refining industry to the
detrimentof others (especiallytransportation);

*

Favoring inefficientlocal producers,althoughimportsmay be cheaper;

*

Establishing unusually large need for foreign exchange, when fuels must be
imported, or production that could otherwise be exported to obtain foreign
exchange;and

*

Distortinglocal pricing.

Annex 3
Risk Matrix
RISK

RISK MMGATION ANALYSIS
REMEDY
CONSEQUENCES

REASON

IFOR LENDERS

ICONSEQUENCES
FOR
IINVESTORS

Construction Period
Cos: Overrun

Within Construction
Consortium Control
Outside Construction
Consortium

Included in Fixed Price
Lump Sum Contract

No Effect

Proceeds of insurance
policy including business
interruption insurance

Draw on standby finance Retum eroded by
if insurance policy
servicing of stand-by
exhausted; Debt cover
finance
factors reduced if stand-

Control:

- Insured event

bydebt

used

- Uninsured force majeure Draw on stand-by finance

Debt cover factors
reduced if stand-by debt
used

finance

- Ground conditions

Draw on stand-by finance

Debt cover factors
reduced if stand-by debt

Return eroded by
servicing of stand-by

used

finance

- Owner variation orders

Draw on stand-by finance
and limit scope of
variations by Owner
Stand-by finance drawn
pending tariff adjustment

Debt cover factors
reduced if stand-by debt
used
Debt cover factors
reduced if stand-by debt

Return eroded by
servicing of stand-by
finance
Return might be reduced
because of timing effects

- Changes of law, delays
in obtaining approvals or
nermits, increased taxes

Delaiyin
Completion

No Effect

Return eroded by
servicing of stand-by

used

Within Construction
Consortium Control

Penalties on a daily basis. Debt cover factors
(Sufficient to cover interest reduced, if stand-by debt
due to Lenders and fixed
drawn
operating costs)

No effect (except loss of
opportunity to eam
bonuses) unless penalties
fully spent. Use of standby finance for further cos

Insured Force Majeure

Proceeds from business
interruption insurance
policy

Standby finance drawn if To extent ability to pay
insurance policy
dividends is postponed,
exhausted; debt cover
return eroded
factors reduced if standby

Ground Conditions

Drawon standbyfinances

Debt coverfactorsreducedif Returnerodedby servicingof
standbydebtfinanceused
standbyfinance

will erode return

debt finance used

NOTE: This table is intended as an illustrative example only and is not intended to be an all-inclusive project risk
analysis. Risk analysis will depend on the specific conditions of each project.
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RISK MITIGATION ANALYSIS
RISK

REASON
L____________

Failure of Plant Capacityshortfall
to meet
Performance
Specifications
at Completion
Tests as result
of fault by
Construction
Consortium
Heat rate shortfalls

REMEDY
______________

Penaltiespayableby
ConstructionConsortium
supplementedby insurance

CONSEQUENCES
FOR LENDERS
No effect

Penaltiesfrom Constructio Debt cover factors
Consortium
reduced. If Construction
Consortiumfails to
remedydefect,creditrisk
on Construction
L ____________
_____________________ Consortium
OperatingCosts Costs exceedoriginal
Standbyfinancedrawn
Debt cover factors
Overrun
estimates,not insuranceor
reducedif standbydebt
ForceMajeureevent
used
Insurancecosts exceed Standbyfinancedrawn
Debt cover factors
original estimates
pendingTariff adjustment slightlyreduced
dependingon timing
|________________________
_.effect
Increased
Interestrate increase
Standbyfinancedrawn
Debt cover factors
FinancingCosts
pendingTariffreopener
slightlyreduced
dependingon timing
effect
Adverseexchangerate
Stand-byfinancedrawn
Debt cover factors
change
pendingtariffreopener
slightlyreduced
dependingon timning
effect
Adverseexchangein
Stand-byfinance drawn
Debt cover factors
terms of finance
pendingtariffreopener
slightlyreduced
dependingon timing
effect
Government
Minorchanges in tax, law, Tariff adjustment(if during Stand-byfinance couldbe
customs, legal
constructionperiod,
required. No effecton
requirements,
standbyfinance drawn)
Debt ServiceCover
environmentalstandards
Factor
Expropriation,
Ownerentitledto terminate If ownerterminates,loan
nationalization,consents as Governmentdefault
repaidor assumedas
withdrawn,interference
compensation
causing severe prejudice

CONSEQUENCESFOR

INVESTORS
Return reduced if penaltie
from Construction
Consortiumexhausted

Return reducedby cost of
additionalresidual fuel oil
less penalty receipts.

Return reduced by
servicingof standby
finance
No effect

No effect

No effect

l

No effect

No effect

If Govemmentdefaults
and ownerterminates,
compensationpaid for
termination

NOTE: This table is intended as an illustrativeexample only and is not intended to be an all-inclusive project risk
analysis. Risk analysiswill dependon the specificconditionsof each project.
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RISK MITIGATION ANALYSIS
RISK
L _____

REASON
_____________

Fundamentalbreach by
the Govermment,under
agreements

REMEDY

CONSEQUENCES
______________
FOR LENDERS
Ownerentitledto terminate If ownerterminates,loan
as Governmentdefault
repaidor assumedas
Compensation

CONSEQUENCESFOR

INVESTORS
If Governmentdefaults
and Owner terminates,
Compensationpaid for

term
ination

| _________ _______________________________________________________________
OPERATION PERIOD
OperatingCosts As a result of changesin
Overrun
regulations
At Owner'srequest

Tariff adjustment

No effect

No adjustmentto Tariff

Debt coverfactors
reduced
As result of failureby the No adjustmentto Tariff.
Debtcover factors
operator
Penaltiespayableby the
reduced if penalties
__________
_____________________
operator
exhausted
Inflation,
Tariff adjustedby indices. Debt cover factors could
Adverse
Smallpossibilitythat
be reduced/increased
Changes in Cost
movementsin indicesdo
of Finance,
not exactlymatch changes
Exchange or
in actualcosts
Interest Rate

No effect
Return reduced
Return reducedif penaltie
exhausted
Possibilityof
erosion/increasein return

Rates

Foreign
Exchange
NonAvailability/
Non,Convertibility

Governmentguarantees Loan repaid or assumed
availabilityof foreign
as Compensation
exchange. If Government
defaultsOwnercan
terminate

I____________________

Failure to
Governmuent
default
MakeAvailable
Sufficient
Foreign
Exchange
Failure of
purchaserof
power (State
owned utility)
to Perform
Obligations

_____________________

No effect(except loss of
opportunityto earn
bonuses)if Government
pays underguarantee. If
Governmentdefaults
under guaranteeand
Ownerterminates
Compensationpaid for
term

ination

Ownercan terminate

If Ownerterminates,loan Compensationpaid for
is repaidor assumedas termination.
Compensation

Governmentguarantees
performance.If
Governmentdefaultsunder
guarantee,Ownercan
terminate

No effectif Govermment No effect(except loss of
paysunder guarantee. If opportunityto earn
Governmentdefaults
bonuses)if Govemment
under guaranteeand
pays under guarantee. If
Ownerterminates,loan Governmentdefaults
repaidor assumedas
underguaranteeand
Compensation
Ownerterminates,
Compensationpaid for

termination

NOTE: This table is intended as an illustrativeexample only and is not intended to be an all-inclusive project risk
analysis. Risk analysiswill dependon the specificconditionsof each project.
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RISK MITIGATION ANALYSIS
RISK
l________

REASON
______________

Forced
Owner'sfault
OutagelDe-Rate
or Temporary
Shortfallin
Capacity,
Deteriorationin

REMEDY
______________

CONSEQUENCES

CONSEQUENCESFOR

FOR LENDERS

INVESTORS

Penaltiespayableby Owner If penalties completely Any penalty paid will
erode shareholders
erode return for investors
returns,possibilityof
insufficientcash. Debt
serviceEscrowAccount
to be drawn down.

Heat Rate

ForcedOutage Purchaserof electricity's CapacityPurchasePrice
or Temporary fault
payableanyway
Shortfallin
Capacity
Force majeureevent
CapacityPurchasePrice
paid anyway

No effect

No effect

Governmentguarantees
defaultby Purchaser. If
Governmentdefaults,
Owner terminatesand
loan repaid or assumedas
Compensation

Loss of opportunitiesto
earn bonuses). If
Governmentdefaults,
Owner can terminate.
Compensationfor
terminationpaid by
Government

IncreasedFuel Increasein price of RFO Tariff adjustment
Costs (not
arisingfrom
higher Heat
Rate
deterioration

No effect

No effect

than Base Case)

Boiler
Explosion
i

_____________

Failure of the
Operatorto
Perform

Insuredevent

______________________

Insuranceproceedsfor
No effect unlessinsuranceReductionin returnif
physicalreinstatementand policyexhaustedand
insurancepolicy exhausted
businessinterruptioncover standbydebt financeused
for debt service costs

The Operator'sbreach of Penaltiespayableby the
Operationsand
Operator
MaintenanceAgreement

Obligations

Environmental The Operator'sbreach of Indemnityfrom the
Incidents
Operationsand
Operator
Caused by the MaintenanceAgreement
Operator

_

Debt cover factors
Return reduced
reducedif the Operator's
penaltiesexhaustedand
standby debt finance used

Debt cover factors
Return reduced
reducedif the Operator's
penaltiesexhaustedand
standbydebt financeused

NOTE: This table is intended as an illustrative exampleonly and is not intended to be an all-inclusive project risk
analysis. Risk analysis will dependon the specificconditionsof each projecL

Annex 4
Implementation Agreement
Typical Commitments
Chapter 5 contains an overviewof the key security agreementsfor private power projects. The
list of commitmentsare providedas examples only, and are not to be considered a "model"to fit
all situations. They are, however,typicalof the public and private sector, and the degree to which
they can be explicitlyaddressedand negotiatedwill be reflectedin the viabilityof the project.
Public/GovernmentCommitments
e

*

Authorization to do business in the country is a basic provision that recognizes and
authorizesthe project companyto implementa private power generatingfacility.
Authorizationto generate,transmit and/ordistribute electricalenergy,which provides for
the project company to generate and possibly transmit and distribute electrical energy
under certaincontrolledconditions.

*

Authority to obtain permits allows project company to secure construction permits,
operatingpermits, if in compliancewith relatedlaws and regulations.

*

jGuarantee
of performanceof Project company,fuel supplier,or other public sector entity
who are party to the implementation and operation of the project means that the
government, via a sovereign guarantee compensates the project company for failure of
one or more of the public sectorentitiesto performper agreement.
Currency protection to the power supplier for a variety of currency issues, including
convertibility,availabilityof foreignexchange, devaluation,and repatriation.

*
*

Tax and Duty incentives can be provided by creating decreases and/or total exemption
from tax and duty obligation.

*

Legislative protection against changesin the law and regulationswhich would adversely
effect or potentiallyeffect the participantsin the project.
Financial protection against certain force majeure events such as war, insurrection, and
general strikes.

*
*

Work permits authorizeimportand use of specifiedforeignwork force.

Power Provider Commitments
*
*

Comply with laws and regulations.
Undertakeproject development.

*

Obtain project financing and achieve financial close within specified parameters
including time.
67

68

SubmissionandEvaluationof Proposalsfor PrivatePowerGenerationProjects

*

Describes form of company,ownership,registration,terms of ownership.

*

Project insuranceto be obtained.

Mutl
*

Obligation/Comnitments
Termination defines under what conditions one party or the other can terminate the IA
and recourse shouldterminationoccur.

*

Penalties define type, form, value of penaltiesimposedshould a party fail to perform.

*

Governinglaw and arbitration.

*

The government and project company will mutually secure the other party against loss
and damage arising from the performance of contractual obligations within certain
limitations.

Annex 5
PowerPurchaseAgreement
a)

Summaryof Key Provisions

Article 1 - Definitions
Provides the meaning of significantwords or word groupsused in a document.
Article 2 - Sale and Purchaseof Energyand Capacity
Contains statements a project company agrees to sell power to a purchaser per terms and
conditions of the agreement,and that purchaseragrees to the terms and conditions. The project
company is obligated to provide a number of documentsthat verify and certify characteristicsof
the generatingfacility.
Article 3 - PreoperationPeriod
Contains the responsibilities of the project company and purchaser during the permit,
construction,testing, and start-upperiod. Terminatesat commercialoperationdate.
Article 4 - Term and Termination
Identifies the effective start and end date of the agreement, conditions under which it can be
extended and/or terminated,and the processand remedyfor termination.
Article 5 - Representations,Warrantiesand Covenants
Conveys agreement of the project companyto operate the plant as designed within the laws and
regulations of the territory. Certifies that the project company is a valid legal entity, will use
acceptable business practices, and provide information(as mutually agreed upon) to the power
purchaser.
Article 6 - Control and Operationof Facilities
Describes how the facility will be operated and maintained,how power will be dispatched, and
the types of documentsand recordsto be maintained.
Article 7 - Interconnection
Defines the responsibilityof the project companyand purchaser for the facilities used to transmit
powerfrom generatingfacility to transmissiongrid. Describesthe interconnectionpoint at which
responsibilitytransfers from the producerto purchaser.

Article8 - Metering
Describes how power generationwill be measured,meteringresponsibilities,and other interface
responsibilities betweenthe project companyand purchaser.
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Article 9 - Compensation.Payment and Billing
Describes the price of power to be paid by the purchaser to the project company for the duration
of the agreement, which is stated on a unit rate basis (such as U.S. cent/kWh) to include both
energy and capacity charges or broken down into its components. Pricing formulas are often
complex and are comprised of a number of components that reflect fixed and variables cost of
power generation,including debt service, fuel cost, and operating and maintenance costs. These
componentsin turn are based on actual costs, cost indices,or other methods.
Article 10 - Testing and CapacityRating
Establishes a program for determining the maximum reliable electrical power generating
capabilities of the facility under various conditions. If test results are acceptable, the facility will
be placed in operation.
Article 11 - Insurance
Delineatesthe type and limits of insuranceto be obtainedby the project company.
Article 12 - Liability. Noncomplianceand Guarantees
*

Indemnificationobligationsbetweenpower producerand purchaser

*

Form and limits of facility completionguarantee

*

Form and limits on facilityperformanceguarantee
ILimitsand conditionson transferof facility from project companyto other organizations

*

Article13 - Force Majeure
Defines what events constitutea force majeure,the actionsrequired, and who bears the risk.

Article14 - Taxes and Claims
Contains obligations of project company for local, regional, and national taxes and levies, and
claims for payment for work and/or materialsprovidedby others that might result in legal action.
Article 15 - Choice of Law and Resolutionof Disputes
Identifies under which laws the agreement will be governed, and the process and method to be
used to resolve disputes.
Article 16 - Notices
Provides for method, language, process,and distributionof notices amongparties.
Article 17 - Changes in Law
Provides for protectionof the project company shouldthe law change to adverselyaffect the cost
of construction or operation.
Article 18 - Options to Purchase
Depending on the type of agreement,defines how the project companycan exercise the option to
purchase the facility.
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Article 19 - Entirety

Designatesthe agreementas the final expressionof the intent of the parties and abrogatesall prior
written or oral understandings.Includesa signaturepage.
Article 20 - Miscellaneous Provisions

Includes a variety of other general terms and conditionsconsiderednecessary but not warranting
a separate section.
b)

Explanatorv Notes

Term of Agreement
*

The term of the agreementis stated in years. The effectivedate is the date of commission
of the complex. The agreement shouldbe in effect as long as there is outstandingdebt.
An option to extend the term of the agreement may be included here. Disposition of
project assets at the terminationof the agreementis specified.

Plant Fuel
*

Plant fuel should be described in detail, including constituent make-up, heat content,
limits on contaminants,supply pressure(if gas) and other qualitativemeasurements. Fuel
can be a pass-through cost from supplier to purchaser or, depending on the risk the
participants are willing to accept, and be tied to a price index. As fuel is the major
operational cost for most technology, treatment and recovery of fuel cost is critical to
power price.

FacilityOperation
*

Operationand dispatch of the power complex allows for a base load or fully dispatchable
plant (if required by the system), in accordancewith the principlesof economic dispatch.
It provides the right of the owner to suspendpurchase of power without penalty during
emergencies. It obligates the producer to operate the complex in accordance with
recognizedpracticesand the owner'srequirements.

Performnance
Testing
a

The article on testing and capacity rating details procedures for testing the project
facilities based on international codes and standards and project specifications. The
producer is required to pass certain performance and reliability tests before the project
goes into commercialoperationand capacitypayment begins. A one-timeadjustmentat a
specified price per kW is made if power tests do not meet guarantee, which is usually
reflected in the negotiatedcapacitychange. Performancetests are made on both heat rate
(to assure efficient use of fuel, as specified) and on capacity. In addition to the
performancetests prior to operation,the power purchaseagreementmay call for periodic
tests of dependablecapacity. A failure to satisfy those performancetests could result in a
reduction in capacitypayments.

Energy Purchase
*
The article on sale and purchase of energy and capacity requires that the producer will
make available and sell to the purchaser, and the purchaser will purchase from the
producer for an agreed-oncompensationa specified maximumdependablecapacity and
an associated energyoutput of the plant after its commercialoperationdate.
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Tariff Structure
The article on compensation, payment, and billing describes the tariff compensation to
the power producer for plant capacity and energy payments based on actual operation.

Project Insurance
*

The insurance article requires the power producer to obtain and maintain minimum levels

of insurance, includingbusinessinterruption.
Interconnection
*

Interconnection describes the responsibilities of the developer and owner in planning,
design, construction, commission, operation, and maintenance of the interconnecting
facilities.

Metering and Communications
*

Metering and communicationsfacilities establishes the responsibilitiesof the developer
and owner for installation,operation, and maintenanceof communicationsequipment,as
well as the measurement of energy output and dependable capacity using the plant
metering system. Typically, the power purchaser will control the measurement of the
energy output and dependablecapacity.
Guarantees.Warranties.Indemnificationand Liabilities
*

Contained within the PPA are specific obligations of one party to the other should there
be plant equipment failure, property damage, failure to provide electrical power as
specified.

Force Majeure
*

The article must define force majeure such as acts of God, war, riots, nonculpable labor
strikes, and their consequencesto each of the parties during the ownershipand operation
of the project.

Taxes. Duties, and Levies
*

The article defines all taxes, duties, levies, and other impositions applicable to the
producer during construction and operation of the project, part of which may be passed
on to the purchaser.

Defaults and Termination
*

Defaults and termination include: material breach of obligations not cured within a
reasonable time, insolvency of developer, and failure to produce a certain minimum
amount of energy or achieve a certain availability of plant over an extended period of
time. Remedies for default should include the right of owner to operate the project.

Dispute Resolution
*
This article defines the process by which the project company can settle disputes about
the interpretationof agreementsand performanceof various commitments. This process
may include a mutually appointedoperating committee,discussions,referral to an expert
and arbitrationin a predesignatedlocation.
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*

Transfer of ownershipof the assets addressesthe final dispositionof the project facilities
at the end of the agreementperiod. This may include physicaltransfer or purchaseof the
facility,continuationof the agreement,or liquidationof salvageableassets.

Annex6
Fuel SupplyAgreement- Summaryof Key Provisions
1.

2.

3.

4.

Delivery. Suppliermust guarantee fuel availability. If delivery delays result in
noncompliancein providingpower, the supplier must pay penalties to cover lost
revenuesand/orthe price differenceof substitutefuel.
Take. Supplier and purchaser must agree on the amount of fuel to be purchased
and determinewhoseresponsibilityit is to redirectfuel if the purchaser'sneed is
reduced.
Price. Because of the purchaser's limited risk-bearing abilities, fuel price
increases are passed to the purchaserin the energy componentof the PPA tariff.
Long-term supply contracts include a prespecified indexation principal to
regulateperiodicprice adjustmentto reflect changesin suppliercost.
Quality. Change in fuel quality could cause substantial losses to the purchaser
because of early degradation of equipment, outages, or reduced performance.
Therefore, it is paramount to have a guaranteed fuel quality, heat rate, etc.
enforceableby penaltiesfor noncompliance.

5.

Transportation. Transportationavailabilityand cost must be agreed on.

6.

Mechanical Considerations.
The mechanisms
for specifying
hourly/daily/monthlyfuel quantities,for testing/samplingfuel supplies, and for
rejecting/securing alternative supplies must be included in the Fuel Supply
Agreementbeforecommercialoperationsbegin.
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Annex 7
Construction Contracts - Summary of Key Provisions
1.

Technical Scope and Specifications
Describe plant design criteria and specifications,provide summary layout and process
drawings,and identifymajor pieces of equipment.

2.

Contractor'sResponsibilities
Describe the services,staffingrequirement,security measures,plant acceptance methods,
bonding requirements, personnel conduct, reporting requirements and other contractor
obligations.

3.

Owner Responsibilities
Describes the obligations of the project company, including approval process and
authority, availability and conditions of project site, access to site, permits, fuel,
constructionowner and other items.

4.

Compensationand Payment

5.

Describes value of contract and payment schedule based on construction progress and
testing milestones.
AcceptanceTesting
Describes performance testing requirements,performance guarantees, testing schedule,
testing review and approvalwhich are includedas an attachmentto contract.

6.

Changes
Provides mechanismfor changing the terms and conditions of the contract. This could
include changes in the scope of services,price and/ortime for project execution.

7.

Rejections
Should the plant or portions of the plant be rejectedby the ownerduring the construction
to testing phase, remedyby contractoris described.

8.

Warranties
The contractor represents that the project meets design and construction standards, has
been engineered with prudent and recognized specifications, that the contractor is
experiencedin providing such services,can meet production schedules,and the material
and equipment performed as specified. Should the work prove defective and/or fail, it
will be replacedby the contractorat no cost to the owner.
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Title to Work
Convey all work, suppliesand equipmentto the owner.

10.

Remedies
Defines the consequences/penaltiesfor failure by the contractor to perform as specified,
including schedule delay and/or failure to achieve performance guarantees. Damages
include monetary compensationto the project companyfor delay in achievingcompletion
milestones and failure to achieveperformance guarantees. Damages assessed on a dayby-day slip in schedule, failure to meet electrical output guarantee and failure to meet
plant heat rate guarantee. Damages are tied to financial obligations of the producer as
dictated by financing institutions.

11.

Performanceand WarrantyBonds
Provided by the contractorin supportof potentialfailure to meet contractualobligations.

12.

Insurance
Project insuranceis providedby contractorand owner, including:

13.

*

Comprehensivegeneral liability

*

Automobileinsurance

*

Builder'srisk insurance

Dispute Resolution
Defines how, where, and by whom disputes will be resolved.

14.

Indemnification
The contractor and owner mutuallyassume responsibilityfor actions or inactions of their
employees and/or others that causedamage to the other party.

15.

Assignment
Describes under what conditions this contract, in whole or part, might be assigned to a
third party.

16.

Suspensionand Termination

17.

Contains conditions under which the owner can suspend or terminate work, including
default by the contractor. Describes obligationsof parties in such an event.
Force Majeure
Defines a force majeure and actionsand remediesto be taken as a result.

18.

Confidentialitv
Defines what information should be treated as confidential and how it should be
protected.

Annex 8
Virginia Power's Private Power Procurement Experience
Virginia Power is a major investorowned U.S. utility which has extensive experience in
successfully obtaining generating capacity and energy using Power Purchase Agreements with
private developers. Its generating capacity exceeds 16,000 MW and includes a mixture of
nuclear, coal, oil, gas, and pumped storage hydroelectric units. Virginia Power has executed
Power Purchase Agreements with private developersfor over 18% of its capacity, with about
2,800 MW currently in operation.
Virginia Power has had extensive experience in the procurementof power from private
sources. Prior to passage of the Public Utility Regulatory Policies Act of 1978 (PURPA),
Virginia Power had about 445 MW of privately owned generationthat was used by customersto
serve part of their requirements. Virginia Power first sought to purchase power from private
developers in the early to mid 1980's through unsolicited proposals. During this period, the
company contracted for about 225 MW of power. Following implementation of PURPA
regulations by the Virginia State CorporationCommissionin 1985,VirginiaPower was inundated
with proposals from private power developers. The company responded by establishing
processes for prioritizing,negotiating,and also biddingfor new generationfrom private sources.
VirginiaPower's processeshave subsequentlyevolvedthrough four roundsof solicitedproposals,
including competitivebiddingprocesses.
It's first round solicitation in 1986 set a benchmarkprice for the power it was willing to
purchase,and also required that VirginiaPower be able to dispatch the generatingunit. Virginia
Power's experience in this solicitationwith a "BenchmarkPrice", or price at which it was willing
to purchasepower, was quite revealing. Sincevery few developersoffered power at prices below
the benchmark, the true lowest cost, or marketplace price of power may not have been achieved
by Virginia Power. The company has since moved away from this type of solicitation.In 1988,
Virginia Power conducted its first full round of competitive bidding, and included in its
solicitation a model Power Purchase Agreement. It subsequently conducted additional
,competitivebids for peaking power in 1988,and also for capacity and energy in 1989 (which did
not include a benchmark price). As one indicator of the success of Virginia Power's process, it
has received proposalsfor over 32,000 MW of new capacity, approximatelyten times the amount
of its indicated needs.
A numberof factors have influencedVirginiaPower's successwith private power. These
include, amongothers:
*
*

Market opportunity- a clear need for additionalcapacity.
The state agency which regulates utilities in the State of Virginia, the Virginia
State Corporation Commission, has clearly encouraged private power
development and has allowed Virginia Power flexibility in its solicitation
process. The Commission,in its orders, indicated that a number of factors, in
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addition to price, could be used to distinguish among proposals. These factors
include: use of Virginia fuels, manpoweror other state resources; demonstrated
fmancial viability of the developer;developer'spast experience, or other possible
benefits to the people of Virginia.
A strong, positive commitmentto the process by senior managementof Virginia
Power. Additional staffingresources and capabilitieswere added to manage the
burgeoningcapacity acquisitionprogram. Various solicitationswere structured,
each with emphasis on meeting the differing needs of Virginia Power, such as
through peaking power plants, or fully dispatchableplants, and also emphasis on
fuel diversity.
*

A transparent and streamlined solicitation process that is easily understood by
developers. The process made available to developers information about
Virginia Power's evaluation process, and provided sufficient time to obtain
permits and financing,and for constructionof the proposed plants.

The competitive solicitation used by Virginia Power is intended to be perceived by
developers as the most appropriateprocess to follow;unsolicitedproposalsare not encouraged.
The competitive bidding process includes a complete bidding package and pre-bid
meeting; identificationof any favored site locations in Virginia Power's service territory; Model
Power Purchase Agreement with flexibility to be tailored to each proposal; use of bid prices for
capacity and energy determined by the bidders in lieu of the utility's avoided cost; allowancefor
the pass through and recovery of the market cost of fuel in accordance with specified indices;
project milestonedates (i.e. financing, start of construction,commercialoperation),and provides
other necessary factors such as opportunityfor appealto the state regulatoryagency if a developer
receives unfair treatment.
Virginia Power's current solicitation process allows the bidding process to establish the
market price for capacity and energy. It also permits weeding out of high risk developers by
spelling out specific bid submittalrequirements;inclusionof bid fees, and posting of security.
It is important to consider differences in conditions which may exist in developing
countries and those which exist in Virginia Power's territory, when considering the types of
procurement processes used by Virginia; the requirementsimposed on private power developers
during those processes,and the success achievedby Virginia.
For Example:
*

Virginia Power is a financially sound utility, which is overseen by a regulatory
agency which closely monitors Virginia Power's financial performance. Risks
for developersin this respect are minimal.

*

Most private power projects proposedfor developmentare structured to meet the
requirements of the U.S. enabling legislation (Public Utility Regulatory and
Policy Act, 1978). This legislation permits private power developers to sell
power not only to the electric utilities, but also to other industrial customers
under prescribed conditions,thereby providingthem expanded opportunitiesand
applications (less risk) for selling private power. It also establishes conditions
and requirements for utilities to purchase energy from private power sources,
thereby assuring developersmarket and minimumprice for their energy.

*

Project financing is generally available, and the opportunity to structure highlyleveraged, non-recourse project financing for private power projects selling to
Virginiaprovides significantincentivesto some developers.
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Review of Virginia Power's experiencein obtainingpower from private sourcesprovides
useful lessonsfor considerationwhendevelopingprivate powerpurchaseprograms:
*

A well developedgenerationresourceplan, put in place by a utility, serves as an excellent
foundationfor a biddingprogram.

*

Particular needs (e.g., peaking power, fully dispatchablepower, use of particular fuels,
preferredsite locations,etc.) can be met by proper structuringof bid solicitations.

*

Publishinga benchmarkprice in advance, as part of a competitivebid process,may result
in the utility not obtaining the optimum price for its purchasedpower. While the utility
should developcost estimatesof its own buildoptions, it need not divulge theseestimates
to bidders. The marketplace will provide the best determination of optimum price.
Similarly,the marketplacewill provide the best determinationof the appropriatepower
plant technologyto fit the utility's generationneeds, rather than by specifyinga particular
technologyin an overlyrestrictivesolicitation.

*

The utility's requestfor proposalshould contain accurateand completeinformationabout
the company's need for capacity. All the information which could reasonably be
expectedto have a bearing on the project viabilityshould be provided. Potentialbidders
should have an opportunityto meet with the utility. Evaluationof bids should be based
on criteria identified in the request for proposals. Non-price factors selected for
evaluationand their weightingsshould be clearlyspecified.
Certain features of VirginiaPower's private power capacityacquisitionprogrammay not
be replicable in some other locations. Where fuel diversity and site diversity are limited, nonprice factors (e.g., technology) may need stronger consideration. Also, bidders who are
unsuccessful in selling power to Virginia Power often have the opportunityto sell all, or part of
their potential power elsewhere - to third party industriesor to other utilities via transmission
interconnections. If those types of alternate opportunitiesdo not exist, utilities elsewhere may
need to take that into considerationwhen establishing bidding requirements such as scheduled
operation, numberand size of units, financialpenalties,etc.

I

Annex 9
Letter of Conveyance
THE GOVERNMENTOF
MINISTRYOF ELECTRICITY AND ENERGY
[TITLE OF PROJECT]
TO:

", and in
entitled"
In response to the RFP DocumentNo.
accordance with the accompanyingInstructionsto Applicants,the undersignedhereby proposes
to Owner, _____Electricity Authority,an agency of the Ministry of Electricity and Energy or
the [Country], to design, furnish, fabricate,test, deliver and transportto the site the "[Title]",for

the

_

_

Power Plant in accordance with provisions of the RFP Document and any addenda

thereto, at the prices stated opposite the respective items set forth in Section _, Exhibit
entitled "ApplicantProposaland SupportingData."
Schedule
_,

The undersigned agrees that this proposal shall remain open for acceptance and shall remain
irrevocable for a Period of Validity of Proposal of 180 calendar days from the date fixed in
Article entitled "Tender Opening"of Instructionsto Applicants,and it shall remain bindingupon
the undersigned and may be accepted at any time before the expiration of that period. The
undersigned certifies that the Tenderer has examined and is fully familiar with all of the
provisions of the RFP Document and any addenda thereto; that the Applicant has carefully
checked all of the words and figures shown in Section

_,

Exhibit

-,

Schedule

-,

"Applicant

Proposal and Supporting Data;" that the Applicant has carefully reviewed the accuracy of all
statementsin this proposal and attachmentshereto; and that the Tenderer,by careful examination
of the RFP Document and any addendathereto, is satisfiedas to the nature and locationof all the
works; the general and local conditions of the Contract and all other matters which can in any
way affect the Plant or the cost thereof. The undersignedhereby agreesthat the Owner will not
be responsible for any errors or omissions on the part of the undersigned in preparing this
proposal.
Within a period of not more than 10 calendar days commencingon the day followingreceipt of
the Notice of Award, the undersignedwill subrnita performanceguaranteein the forrn of a Bank
Guarantee in an amount of 10 percent of the total funds required for the project;and execute the
Contract for furnishingthe Plant as describedin the RFP Documentwhen requestedby Owner.
The undersignedagrees to commencethe workupon executionof the Contract and to deliver the
whole of the Plant as set forth in the project schedule.
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Attached hereto and by this reference incorporatedherein and made a part of this proposal are the
data required for "Applicant'sCommercialData Submittalsfor Qualification,""Applicant'sCost
Data Submittals,"and "Applicant'sTechnicalData Submittalsfor Qualification."
In addition to the proposal data required, the undersigned encloses the following additional
information:
The undersignedalso acknowledgesreceipt,understanding,and full considerationof the
followingaddenda to the RFP Document.
Addenda Nos.

Signature:
In the Capacity of:

duly authorizedto sign proposalfor and on behalf of
Applicant:
Dated:
Home Office:
(P.O. Box or Street and No.)
(State and Country)

(TelephoneNo.)
(Telex No.)
(Fax No.)

Attention:
(Nameand capacityof authorized
representativefor Applicantnegotiations)
Address in the Host Country(if applicable):
(P.O. Box or Street and No.)

(State and Country)
(TelephoneNo.)
(Telex No.)
(Fax No.)"

Annex 10
Exceptionsor Clarifications
to RFPDocument
1.0

2.0

General
Applicant shall list herein all exceptions/clarificationstaken by Applicant, if any, to the
requirements of the RFP, as listed in Article _ of the Instructions to Applicants.
Applicantshall clearlyrefer to the applicableArticleNo. and/orTechnical Specifications
No. where such exceptions/clarifications have been taken. Should any of the
exceptions/clarificationslisted by Applicant constitute a major deviation to the RFP
requirementsor imply a material modification,these exceptions/clarificationsmay form
the basis for rejection of the proposal, in accordance with Instructions to Applicants,
notwithstandingthe provisionsof Article_, entitled "Variationin RFP Conditions." If
no exceptions are submitted herein, Owner will construe this to mean that all the terms
and conditions contained in the RFP Document are acceptable to Applicant with no
exceptionswhatsoever.
Exceptions/Clarificationsto RFP Document
Section/ArticleNo.
Exceptions/Clarifications
2.1

Instructionsto Applicants

2.1.1

ProposalValidity (Art

2.1.2

ProposalSecurity (Art L

2.1.3
2.1.4

Variationsin RFP Conditions(Art.)
Requirementsfor LocalizationProgram (Art_)

2.1.5

Others(list ApplicableArticle No.)

2.2

Section A, GeneralConditions

2.2.1

Indemnities(GC-_)

2.2.2
2.2.3
2.2.4

ContractorQualityProgram (GC-_)
Warranty(GC-_)
Taxation(GC-__)

2.2.5
2.2.6

Fees to Agents (GC-...
Others (list ApplicableArticle No.)

L
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2.3

Section B, Special Conditions

2.3.1

Extent of Contract/PurchaseOrder (SC--L)

2.3.2

InsuranceRequirements(SC-_)

2.3.3 Commencement,Prosecutionand Completion(SC-)
2.3.4 LiquidatedDamages(SC-)
2.3.5

Payment Terms(SC-.J

2.3.6

Special Shipping Instructions (SC-__)

2.3.7

Custom Clearance(SC-)

2.3.8

Other (list ApplicableArticle No.)

2.4

SectionD, TechnicalSpecifications

2.4.1

ScopeofWork(

2.4.2

Technical Specifications(listApplicableArticle No. and Paragraph)

)

Annex 11
TechnicalDataand RequiredInformationfor Evaluation
Project SummaryData
*
Proposedtechnology(e.g., pulverizedcoal, fluidizedbed, combustionturbine,combined
cycle, hydroelectric)
*
Net unit capacity(MWe)during summerand winter
*

Net stationheat rate duringsummerand winter

*

Method of plant operation(e.g., baseload,must-run,fully dispatchable,peak load)

i

Availability

Site-RelatedData
*
Projectlocation
a
a
i

Interconnectionpoint (exitingsite switchyard)
Interconnectionlocationto utility's transmissionlines
Location of site-related facilities (e.g., highway access, rail lines, gas supply pipeline,
coal supply facilities, coal or oil terminals, and rights-of-wayrequired for site-related
facilities)

Fuel-RelatedData
*

Primaryand altematefuel characteristicsand utilizationplans

*

Planned on-siteinventoryand storagecapabilities

*

Fuel supply and fuel transportation contract provisions, including quantities, sources,
duration,interruptibility,and annual operatinglimitationscausedby fuel supplyplans
Technologyand DesignData
*
Type of boiler or combustionturbine(s),with net capacities,winter and summer
*

Type of steam cycle (e.g.,combined cycle)

*

Type of coolingsystem

*

Emission/pollutioncontrolequipmentand capabilities
Generatorcapabilities,includingreactivepower
Auxiliaryboiler size, characteristics,and fuel requirements
"Blackstart" (start-upfrom station blackoutconditions)capability
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*

Proof of operatingperformancefor major components

*

Station heat balances and material balances

EnvironmentalData
*

Site use of wetlands/forestor other conservationareas

*

Floodplainencroachments

*

Quantity and source of wateruse

*

Quantities of solid and hazardouswastes

*

Quantities and emissionrates for air pollution emissions

*

Quantities and nature of wastewater,plus disposal method

*

Types of pollution control equipment and other mitigation measures proposed, and
guaranteed emissionrates.
Ambient noise levels resultingfrom operation,during daytime/nighttimehours at the site
boundary and nearestpopulated area

*

Exhauststack height
Electrical InterconnectionData
*

Site interconnectionsubstationbus arrangement,including electrical single line diagram
of facility/utilityinterfaces

a
a

Type and ratings of major electricalequipment
Voltagelevels employed

*

Relay protectionprovided

*

Metering provisions

Operationsand Maintenance
*

Net dependablegeneratingcapability(winter,summer,and shouldermonths)

*

Maximum generatingcapabilityand minimumoperating level

*

Dispatch restrictions, including maximum and minimum operating levels at which the
plant is to be economicallydispatched;minimumduration of each dispatch

*

Start-uptime requirements

*

Ramp rate-of-changeof power level restrictions

*

Regulatedvoltage range restrictions

*

Duration and timing of normal maintenanceschedules

*
*

Duration and timing requirementsfor major maintenanceoutages
Proposed availabilityprojectionsduring winter,summer,and shoulder months

*

Margins for heat rate degradation

Annex12
Summaryof List of Documents,Agreementsand
ContractsNeededfor FinancialClose
FinancingDocuments
*

Credit agreement

*

Promissory notes

*

Interestrate protection

Project Documents
*

Power purchaseagreement

*
-

Engineeringprocurementand constructioncontract
~Completion
guarantees,performancebonds,and warrantybondsunder EPC

=
*
*

Operationsand maintenancecontract
Fuel supplyagreement
Fuel transportationagreement

*

Wheeling/transmissionagreement

-

Water supply agreement

*

Site lease or instrumentof deedtransfer

All the aboveagreementsmust be certifiedfor corporate authority.
Insurance
*

Political risk insurancecontract

*

Commercialinsurancecontract

*
Certificationsof recognizedbroker
Security Documents
*
*
*

Assignment and security agreementsbetween the various project parties and the
lenders (several)
Uniform commercialcode filings
Trust agreements

*

Consent and assignmentsof all majorproject documents(several)
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*

Chattel paper

*

Surveys

CorporateDocuments
*
Certifiedcopiesof all agreements
*

Certificationof representationsand warrantiesof all project parties

*

Certifiedfinancial statementsfor all project parties

*

Certificatesof incorporationand good standing

a

CertifiedBylaws and corporate authorityfor all project parties

Approvalsand Licenses
*

Land use

*

Operatinglicense

*

Constructionpermit

*
*

Import license
Environmentalpermit

Legal Opinions
e

Legal opinionsfrom local counsel and project counsel(numerous)

Other
e

Approvedfeasibilitystudy

a

Constructionbudgetand payment schedule

*

Final base case projection
Engineer'sreport

e

*Environmentalreport
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